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CASES 


SUPREME  COURT  OF  ILLINOIS. 


SOUTHERN  GRAND  DIVISION. 

JUNE    TERM,    1878. 


Thomas  Emmert 


Michael  Hays  et  al. 

1.  Will— right  of  married  woman  to  devise  real  estate  —  separate  property. 
Since  the  passage  of  the  Married  Woman's  act  of  1861,  a  married  woman,  mar- 
ried before  that  act  took  effect,  may  devise,  by  will,  real  estate  Avhich  she 
owned  at  the  time  of  her  marriage.  Under  the  Rev.  Stat,  of  1845  she  could 
devise  her  separate  property,  and  the  act  of  1861  enlarged  the  meaning  of  the 
term  "separate  property,"  and  made  it  embrace  such  property  as  a  married 
woman  owned  at  the  time  of  her  marriage,  or  such  as  she  should  acquire  dur- 
ing coverture,  in  good  faith,  from  any  person  other  than  her  husband,  and  made 
the  same  subject  to  devise  by  her. 

2.  Where  a  woman,  at  the  time  of  her  marriage  (in  1860),  owned  real  estate 
by  inheritance  from  her  deceased  father,  in  1870,  while  the  marriage  still 
existed,  in  due  form  of  law,  by  will,  devised  the  same,  and  in  1871  obtained  a 
decree  of  divorce  for  the  misconduct  of  her  husband,  and  the  will  was  duly 
probated  after  her  death,  it  was  held,  on  bill  by  her  heirs  to  set  aside  the  will 
and  probate,  that  the  will  was  valid,  and  passed  her  estate  to  the  devisee,  her 
husband  having  lost  all  interest  in  the  lands  by  the  decree  of  divorce. 

3.  Same — regulated  by  statute.  The  rules  providing  for  the  descent  of  prop- 
erty have  their  origin  in  municipal  regulation,  and  so,  too,  the  power  to  dispose 
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Opinion  of  the  Court. 

of  property  by  will  is  conferred  by  statute,  and  may  be  curtailed  or  enlarged, 
from  time  to  time,  as  the  legislative  department  may  deem  wise  and  for  the 
best  interests  of  the  people. 

4.  Same — description  of  land,  one  good  and  the  other  torong.  Where  lands 
devised  are  described  in  the  correct  township  and  range,  but,  by  mistake,  in  a 
wrong  section,  but  with  this  addition:  "being  what  is  known  as  the  Hays 
farm,"  the  misdescription  as  to  the  section  will  not  hurt,  as  all  the  description 
except  the  latter  may  be  rejected  as  surplusage,  and  it  is  sufficient  of  itself. 

5.  Married  women — separate  property  created.  Since  the  passage  of  the 
act  of  1861,  property  purchased  by  a  married  woman  during  coverture,  or 
property  inherited  by  her  before  or  since  that  act  became  a  law,  has  been  re- 
cognized and  treated  by  this  court  as  her  separate  property. 

6.  Lease — good  as  against  devisee  of  married  woman.  Where  a  husband  and 
wife  executed  a  lease  of  the  wife's  lands  for  a  term  of  ten  years,  and  the  wife 
devised  the  same,  after  which  she  obtained  a  divorce,  and  then  died,  it  was 
held,  that  although  her  husband  had  lost  all  rights  under  the  lease  by  the 
decree  of  divorce,  it  was  binding  upon  the  wife  and  those  claiming  title  under 
her. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Thomas  G.  Allen,  for  the  appellant. 

Messrs.  Dill  &  Kueffner,  and  Mr.  John  G.  Irwin,. for 
the  appellees. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

The  principal  question  presented  by  this  record  is,  whether 
Rebecca  Stallings,  on  the  7th  day  of  December,  1870,  had 
power,  under  the  laws  of  the  State,  to  dispose  of  real  estate  by 
will,  and  in  order  to  get  a  clear  understanding  of  the  question, 
a  brief  reference  to  the  facts  is  necessary. 

It  appears,  from  the  record,  that  Rebecca  Stallings  was 
married  to  William  Stallings  on  the  16th  day  of  January, 
1860;  that  at  the  time  of  her  marriage  she  owned  the  real 
estate  in  controversy  in  fee;  that  she  acquired  the  title  by 
inheritance  from  her  deceased  father,  George  L.  Hays,  prior 
to  the  marriage;    that  on  the  7th  day  of  December,  1870,  in 
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due  form  of  law,  she  executed  her  last  will  and  testament.  At 
this  time,  however,  she  was  the  wife  of  William  Stallings,  but 
at  the  May  term,  A.  D.  1871,  of  the  circuit  court  of  Madison 
county  she  obtained  a  divorce  from  her  husband,  on  the  ground 
of  extreme  and  repeated  cruelty  towards  her.  It  also  appears, 
that  on  the  19th  day  of  January,  1872,  Rebecca  Stallings  de- 
parted this  life,  seized  of  the  lands  in  question ;  that  on  the 
24th  day  of  February,  1872,  her  will  was  admitted  to  probate 
by  the  county  court  of  Madison  county.  After  the  will  was 
admitted  to  probate,  the  devisee  under  the  will  took  posses- 
sion of  the  lands  as  owner  thereof,  and  this  bill  was  filed  by 
the  legal  heirs  of  the  testatrix  to  set  aside  the  will  and  probate 
thereof,  as  a  cloud  upon  their  title  as  heirs  to  the  lands  at- 
tempted to  be  devised. 

The  position  assumed  by  the  complainants  in  the  bill  is, 
that  the  lands  in  question  were  not  the  "  separate  estate  "  of 
the  testatrix,  as  that  term  is  known  in  law,  and  as  the  testa- 
trix was,  at  the  time  of  the  execution  of  the  will,  under  the 
disability  of  coverture,  the  instrument  purporting  to  be  a  will 
was  inoperative  and  void. 

The  first  section  of  chapter  109,  of  the  Rev.  Stat,  of  1845, 
entitled  "  Wills,"  which  was  in  force  when  this  will  was  exe- 
cuted, declares:  " Every  person  aged  twenty-one  years,  if  a 
male,  or  eighteen  years  if  a  female,  or  upwards,  and  not  mar- 
ried, being  of  sound  mind  and  memory,  shall  have  power  to 
devise  all  the  estate,  right,  title  and  interest  in  possession,  re- 
version or  remainder,  which  he  or  she  hath,  or  at  the  time  of 
his  or  her  death  shall  have,  of,  in  and  to  any  lands,  tenements, 
hereditaments,  annuities  or  rents  charged  upon  or  issuing  out 
of  them,  or  goods  and  chattels,  and  personal  estate  of  every 
description  whatsoever,  by  will  or  testament.  All  persons  of 
the  age  of  seventeen  years,  and  of  sound  mind  and  memory, 
married  women  excepted,  shall  have  power  to  dispose  of  their 
personal  estate  by  will  or  testament,  and  married  women  shall 
have  power  to  dispose  of  their  separate  estate,  both  real  and 
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personal,  by  will  or  testament,  in  the  same  manner  as  other 
persons." 

This  statute  confers  express  power  on  a  married  woman  to 
devise  her  separate  estate. 

The  lands  involved  in  this  litigation  were  inherited  by  the 
testatrix  from  her  father.  She  acquired  the  absolute  title  by 
descent.  Her  husband  never  had  any  interest  in  the  lands 
except  such  as  he  acquired  by  the  marriage,  and  that  interest, 
whatever  it  was,  became  divested  and  destroyed  by  the  decree 
of  divorce  obtained  by  the  testatrix  for  the  misconduct  of  the 
husband. 

The  important  inquiry  then  is,  whether  these  lands  are  to 
be  regarded  as  the  separate  estate  of  the  testratrix.  within  the 
meaning  of  the  section  of  the  statute  quoted  supra. 

In  deciding  this  question,  a  subsequent  statute,  approved 
February  21,  1861,  as  we  conceive,  has  an  important  bearing. 
It  declares:  "That  all  the  property,  both  real  and  personal, 
belonging  to  any  married  woman  as  her  sole  and  separate 
property,  or  which  any  woman  hereafter  married  owns  at  the 
time  of  her  marriage,  or  which  any  married  woman,  during 
coverture,  acquires  in  good  faith  from  any  person  other  than 
her  husband,  by  descent,  devise  or  otherwise,  together  with 
all  the  rents,  issues,  increase  and  profits  thereof,  shall,  not- 
withstanding her  marriage,  be  and  remain  during  coverture 
her  sole  and  separate  property,  under  her  sole  control,  and  be 
held,  owned,  possessed  and  enjoyed  by  her,  the  same  as  though 
she  was  sole  and  unmarried,  and  shall  not  be  subject  to  the 
disposal,  control  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her 
husband." 

At  common  law  the  wife  was  not  permitted  to  take  and 
enjoy  real  or  personal  property  separate  from  or  independent 
of  her  husband.  2  Story  Eq.  Jur.  sec.  1373.  But,  notwith- 
standing the  rule  of  the  common  law  in  this  regard,  where 
property,  either  real  or  personal,  was  given,  devised  or  settled 
upon  a  woman,  for  her  sole,  separate  or  exclusive  use,  either 
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before  or  after  marriage,  courts  of  equity  have  uniformly  pro- 
tected the  wife  in  the  sole  use  and  enjoyment  of  such  property, 
free  from  the  marital  rights  of  the  husband  or  the  claims  of 
his  creditors.  Where  a  separate  estate  has  been  created, 
whether  the  husband  shall  be  barred  of  the  interest  which  the 
common  law  gave  him  in  the  property  of  the  wife,  depended 
upon  the  intention  of  the  donor  in  creating  the  separate  estate; 
•  but  as  has  been  said  in  Clancy's  Rights  of  Married  Woman, 
251,  when  that  intention  is  once  ascertained  to  be,  that  the 
use  is  for  the  wife  alone,  and  not  for  her  husband,  equity  will 
give  effect  to  it,  without  any  regard  to  the  legal  maxim  that 
uthe  husband  is  the  head  of  the  wife,  and  therefore  all  that 
she  has  belongs  to  him."  The  separate  estate  could  be  created 
by  deed,  devise  or  marriage  articles,  and  when  created  its 
character  and  use  and  object  were  marked  out  and  defined  by 
the  instrument  by  which  it  was  established.  The  intervention 
of  trustees  was  not  regarded  as  indispensable.  Story,  sec. 
1380. 

A  separate  estate  created  as  here  indicated,  it  is  contended 
by  the  complainants  in  the  bill,  is  the  only  separate  estate 
which  a  married  woman  can  dispose  of  by  will,  under  the  stat- 
ute of  1845.  Whether  that  position  could  be  maintained  had 
the  act  of  1861  never  been  passed,  it  is  not  necessary  to  deter- 
mine. The  rules  providing  for  and  regulating  the  descent  of 
property  have  their  origin  in  municipal  regulation.  So,  too, 
the  power  to  dispose  of  property  by  will  is  conferred  by  statute 
in  the  several  States.  That  power  may  be  curtailed  or  en- 
larged, from  time  to  time,  as  the  wisdom  of  the  legislative 
department  of  the  government  may  think  wise  and  for  the  best 
interests  of  the  people. 

Under  the  act  of  1845,  a  married  woman  had  the  power 
conferred  upon  her  of  disposing,  by  will,  of  her  separate  estate. 
If,  at  the  time  of  the  passage  of  that  act,  a  separate  estate  was 
confined  to  such  property  as  had  been  conveyed  to  trustees 
for  a  definite  purpose,  or  such  an  estate  as  was  created  in  a 
particular  manner,' and  protected  and  sustained  by  courts  of 
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equity  until  such  time  as  the  legislature  should,  by  proper 
enactment,  enlarge  the  meaning  of  the  term  "  separate  estate," 
a  married  woman  would  be  powerless  to  devise  any  property 
by  her  owned  which  would  not  fall  within  the  known 
and  recognized  definition  of  "separate  estates."  But  should 
the  legislature,  at  any  time,  so  enlarge  the  meaning  of 
the  term  "  separate  estate,"  as  that  it  would  embrace  lands 
conveyed  directly  to  a  married  woman,  or  such  as  should  come 
to  her  by  title  of  fee  simple  by  the  statute  of  descents,  or  such  as 
she  should,  during  coverture,  purchase,  no  reason  is  perceived 
why  such  property  could  not  then  be  devised  by  her  with  the 
same  validity  as  the  other  property  which  was  technically 
known  as  her  separate  estate.  Now,  as  we  understand  the  act 
of  1861,  it  enlarged  the  meaning  of  the  term  separate  estate, 
and  made  it  embrace  such  property  as  a  married  woman  owned 
at  the  time  of  marriage,  or  such  as  she  should  acquire  during 
coverture,  in  good  faith,  from  any  person  other  than  her 
husband,  by  devise,  descent  or  otherwise.  In  other  words,  a 
legal  separate  estate  was  created,  which  could  be  devised  by  a 
married  woman  in  the  same  manner  and  with  like  effect  as  an 
equitable  separate  estate.  It  was  not  the  purpose  of  the  act 
of  1861  to  curtail  or  circumscribe  the  powers  and  rights  of  married 
women,  but  to  enlarge  them,  and  we  apprehend  that  if  the  legis- 
lature had  entertained  a  doubt  in  regard  to  the  power  of  a 
married  woman  to  devise  lands,  under  the  act  of  1845,  which 
she  had  inherited  or  acquired  by  purchase,  a  provision  would 
have  been  inserted  in  the  act  directly  conferring  the  power. 
Since  the  passage  of  the  act  of  1861,  property  purchased  by  a 
married  woman  during  coverture,  or  property  inherited  by  her 
before  or  since  the  act  became  a  law,  when  spoken  of  by  the 
court,  has  been  regarded  and  recognized  as  her  separate  estate. 
In  Bressler  v.  Kent,  61  111.  428,  the  court,  in  speaking  of  prop- 
erty held  by  a  married  woman,  under  the  act  of  1861,  referred 
to  it  as  "a  married  woman's  separate  estate."  In  Parent  v. 
Callerand,  64  111.  98,  such  property  was  referred  to  as  her  "sep- 
arate estate."      The  same   expression  will   also  be   found  in 
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Martin  v.  Robson,  65  111.  139.  These  expressions  would  seem 
to  indicate,  that  since  the  passage  of  the  act  of  1861,  the  term 
"separate  estate"  has  been  by  the  court  regarded  sufficiently 
comprehensive  to  embrace  the  lands  held  by  the  testatrix  ;  but, 
independent  of  this  consideration,  we  are  of  opinion  that  Re- 
becca Stallings  had  the  power,  under  the  statute,  to  devise 
the  lands   in  question. 

We  have  been  referred,  in  the  argument,  to  Bresslerw.  Kent, 
supra,  as  an  authority  bearing  upon  the  question  here  involved, 
but  upon  an  examination  of  that  authority  it  will  be  found  not  to 
be  in  point  here.  The  only  question  then  before  the  court,  and 
decided,  was,  that  a  married  woman  could  not  execute  a  deed 
of  trust  on  her  separate  property,  which  would  be  binding  on 
her,  unless  her  husband  joined  in  the  execution  of  the  instru- 
ment. 

It  is  also  insisted  that  while  the  testatrix  may  have'  had  the 
power  to  devise  her  lands  by  will,  yet  the  will  in  question  did 
not  pass  the  title  to  all  the  lands  of  the  testatrix  in  consequence 
of  a  misdescription  of  a  part  thereof.  It  is  conceded  that  the 
lands  all  lie  in  township  3  north,  range  9  west  of  3d  principal 
meridian,  but  a  portion  of  the  lands  are  located  on  a  section 
different  from  that  described  in  the  will.  The  land  devised  is 
described  in  the  will  as  follows : 

"  I  give,  devise  and  bequeath  my  estate  and  property,  real, 
as  follows,  that  is  to  say,  one  hundred  and  ninety-five  acres  of 
land  in  township  3  north,  range  9  west  of  the  third  principal 
meridian,  described  as  follows,  being  145  acres  of  the  north 
part  of  the  north-west  quarter  of  section  9,  and  the  north-east 
quarter  of  the  north-east  quarter  of  section  8,  township  3,  range 
9,  being  what  is  known  as  the  Hays  farm,  to  my  second  cousin, 
Theodore  Emmert,  son  of  William  Emmert,  and  my  cousin, 
Mariah  Schneider,  his  wife." 

Suppose  the  description  of  the  property  devised  had  been  as 

follows:    195  acres  of  land  in  township  3  north,  range   9  west 

of  the  third   principal  meridian,  being  what   is  known   as  the 

Hays  farm, — we  apprehend  it  will  not  be  disputed  that  a  deed, 

2—89  III. 
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mortgage  or  will  containing  a  description  of  this  character 
might  be  sustained  in  any  court.  We  may,  therefore,  reject  as 
surplusage  all  of  the  description  except  the  above,  and  then  we 
have  a  perfect  description  of  the  property  devised.  The  law 
on  this  subject  is  as  stated  in  Myers  v.  Ladd,  26  111.  415,  in 
this  language :  "  The  rule  is,  that  where  there  are  two  descrip- 
tions in  a  deed,  the  one  as  it  were  superadded  to  the  other,  and 
one  description  being  complete  and  sufficient  of  itself,  and  the 
other,  which  is  subordinate  and  superadded,  is  incorrect,  the 
incorrect  description  or  feature  or  circumstance  of  the 
description  is  rejected  as  surplusage,  and  the  complete  and 
correct  description  is  allowed  to  stand."  See,  also,  Swift  v. 
Ijee,  65  111.  336.  The  view  here  taken  does  not  conflict  with 
Kurtz  v.  Hibner,  55  111.  514.  In  that  case  there  was  but  one 
description,  and  parol  evidence  was  offered  for  the  purpose  of 
proving  a  mistake,  which  was  held  inadmissible,  while  here 
are  two  descriptions,  one  of  which  may  be  rejected,  leaving  the 
other  and  true  one  in  full  force  and  effect. 

The  record  presents  another  question,  which  remains  to  be 
considered.  One  Atkins  was  made  a  defendant  to  the  bill 
and  required  to  answer.  In  his  answer  he  set  up  that  on  the 
2d  day  of  August,  1870,  William  and  Rebecca  Stallings,  while 
they  were  husband  and  wife,  leased  the  premises  described  in 
the  bill  to  Allen  Stallings,  for  the  term  often  years,  from  March, 
1,  1871,  who  took  possession  under  the  lease,  and  was  subse- 
quently evicted  and  turned  out  of  possession  by  Theodore 
Emmert  and  others,  who  claimed  under  the  will ;  that  after 
eviction,  and  after  the  death  of  Rebecca  Stallings,  on  the  18th 
day  of  March,  1872,  he  became  the  owner  of  the  interest  of 
William  Stallings  in  the  land  by  purchase,  and  also,  by  sale  on 
execution,  he  became  the  owner  of  Allen  Stallings'  interest  in 
the  premises.  The  court  sustained  exceptions  to  the  answer, 
and  decreed  that  the  lease  was  void.  This  ruling  is  assigned  as 
error  by  Atkins. 

Whatever  interest  William  Stallings  had  in  the  premises, 
terminated  when  his  wife  obtained  a  divorce  from  him.     Aus- 
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tin  could  not,  therefore,  derive  any  valid  claim  from,  through 
or  under  William  Stallings.  If,  however,  William  Stallings  and 
Rebecca,  his  wife,  leased  the  premises  by  a  valid  lease,  we  per- 
ceive no  reason  why  such  lease  would  not  be  binding  on  Rebecca 
Stallings  and  those  claiming  under  her  as  devisees.  They  cer- 
tainly had  the  power  to  enter  into  a  valid  contract  of  leasing, 
and  if  such  was  done,  although  William  Stallings  has  lost  all 
rights  under  the  lease,  still  it  might  be  binding  upon  Rebecca 
and  those  claiming  under  her. 

We  are  therefore  of  opinion  the  court  erred  in  sustaining- 
exceptions  to  the  answer  of  Austin,  and  for  this  error  the 
decree  will  be  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Decree  reversed. 


John  B.  Bowman 


Bartholomew  Long. 

1.  Definitions — legal  representatives  defined.  The  term,  "legal  representa- 
tives," in  its  strict  and  literal  acceptation,  means  executors  or  administrators, 
but  it  is  frequently  used  in  a  different  sense,  even  in  statutes,  as  well  as  in 
wills,  deeds,  contracts,  etc.;  and  the  question  of  intention  is  to  be  considered 
in  its  construction — not  gathered  solely  from  the  instrument  itself,  but,  in 
part,  from  concomitant  circumstances  and  the  existing  state  of  things,  and  the 
relative  situation  of  the  parties  to  be  affected  by  it. 

2.  Contract  for  title — exception  as  to  "legal  representatives"  Where  a  party, 
for  a  consideration,  covenanted  to  warrant  and  defend  the  title  of  another  in  a 
town  lot  against  the  claims  of  all  persons,  except  those  of  A  B  and  his  legal 
representatives,  it  was  held,  that  the  term,  "legal  representatives/'  included 
the  person  succeeding  to  the  claims  A  B  then  had,  whether  as  heir,  devisee, 
grantee  or  assignee,  and  not  to  his  executor  or  administrator,  who  could  take 
no  interest  in  the  land,  or  to  any  claim  which  A  B  might  subsequently 
acquire. 

3.  Contract — rule  of  construction.  A  familiar  rule  of  interpretation  requires 
that  we  shall  give  force  and  effect  to  all  the  words  employed  by  the  parties  in 
expressing  their  agreement,  when  such  is  possible. 
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Appeal,  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  R.  A.  Halbert,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kozrner,  for  the  appellee. 

Mr.   Justice  Scholfield   delivered   the   opinion  of  the 

Court : 

John  Conway  was  in  possession  of  lots  161  and  162,  in 
block  10,  of  that  portion  of  the  present  city  of  East  St.  Louis 
which  was  laid  out  and  formerly  known  as  the  town  of  St. 
Clair.  At  his  request,  John  B.  Bowman  purchased  an  out- 
standing title,  which  was  supposed  to  be  paramount,  to  lot 
162,  and  took  the  title  in  his  own  name,  agreeing  to  convey 
to  Conway  upon  being  repaid  the  money  he  advanced  in  pur- 
chasing that  title.  Bowman  was  empowered  by  Conway,  as 
his  attorney  in  fact,  to  make  sale  of  the  lots. 

Accordingly,  on  the  13th  of  May,  1865,  Bowman  made  a 
contract  with  Bartholomew  Long  for  the  sale  of  the  lots  to 
him,  which  was  reduced  to  writing  and  delivered  two  days 
afterwards,  on  the  15th  of  May.  By  this  agreement,  the  title 
to  lot  162  was  to  be  conveyed  by  aa  clear  deed,  fully  war- 
ranted"— that  to  lot  161  was  to  be  only  by  deed  conveying 
"  the  title  heretofore  held  by  one  John  Conway,  free  from  all 
claims  under  and  by  him." 

On  the  same  day  that  this  instrument  was  delivered,  but 
afterwards,  Bowman  agreed  with  Long,  in  consideration  of 
$100, — $50  of  which  was  paid  at  the  time, — to  warrant  the 
title  to  lot  161  to  Long,  "  against  the  claims  of  Louisiana  St. 
John,  and  all  other  persons,  except  those  of  James  Ewing  and 
his  legal  representatives,"  which  agreement  was  indorsed  on 
the  instrument  evidencing  the  sale  of  the  lots.     . 

On  the  5th  of  April,  1866,  Long  having  made  full  payment 
of  the  amount  due  on  the  purchase  of  the  lots,  and  on  the 
agreement  of  Bowman  to  warrant  the  title  to  lot  161,  deeds 
were  executed  and  delivered  to  Long,  in  conformity  with  the 
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agreement  of  the  13th  of  May,  1865;  and  Bowman,  also,  then 
delivered  to  Long  his  covenant  of  warranty,  as  follows: 

"  Know  all  men  by  these  presents,  That  I,  John  B.  Bowman, 
for  and  in  consideration  of  $100  to  me  in  hand  paid  by  Bar- 
tholomew Long,  of  East  St.  Louis,  111.,  the  receipt  whereof 
is  hereby  acknowledged,  by  these  presents  covenant  and  agree 
to  warrant  and  defend  the  title  of  the  said  Bartholomew  Long 
in  and  to  said  lot  161,  of  block  No.  10,  of  the  town  of  St. 
Clair,  in  the  county  of  St.  Clair,  and  State  of  Illinois,  which 
he,  said  Long,  acquired  from  one  John  Conway  by  deed  of 
even  date  herewith,  against  the  claims  of  all  persons,  except 
those  of  one  James  Ewing  and  his  legal  representatives. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  13th  day  of  May,  A.  D.  1865. 

"  John  B.  Bowman,     [seal.]  " 

Long,  claiming  to  have  been  evicted  from  lot  161  by  virtue 
of  a  judgment,  under  a  paramount  title,  in  favor  of  Louisiana 
St.  John,  brought  his  action  of  covenant  on  this  warranty. 

The  judgment  of  the  court  below  was  in  favor  of  Long, 
and  Bowman  brings  the  case  here  by  appeal. 

There  is  but  a  single  question,  among  the  many  discussed, 
which  we  deem  it  important  to  consider. 

On  the  trial,  Bowman  offered  to  prove  (specifying  the  con- 
veyances relied  upon)  that  the  title,  by  virtue  of  which  Louis- 
iana St.  John  obtained  judgment  against  Long  and  evicted 
him  from  lot  161,  was  derived  from  James  Ewing,  and  vested 
in  her  on  the  21st  of  June,  1865,  and  not  recorded  until  Sep- 
tember 13, 1875.  The  court  rejected  the  evidence,  holding,  as 
the  record  shows,  that  the  words,  "  legal  representatives,"  do 
not  include  assignees  or  grantees. 

If  this  construction  can  be  sustained,  the  rejection  of  the 
evidence  offered  was  proper;  otherwise,  it  was  erroneous. 

The  term,  "  legal  representatives,"  in  its  strict  and  literal 
acceptation,  means  executors  or  administrators,  but  it  is  fre- 
quently used  in  a  different  sense,  even  in  statutes,  as  well  as 
in  wills,  deeds,  contracts,  etc.;  and  it  is,  therefore,  held  that 
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the  question  of  intention  is  to  be  considered  in  its  construction, 
"and  that  this  is  not  to  be  gathered  solely  from  the  instru- 
ment itself,  but,  in  part,  from  concomitant  circumstances  and 
the  existing  state  of  things,  and  the  relative  situation  of  the 
parties  to  be  affected  by  it."  Delaunay  v.  Burnett,  4  Gilm. 
494;  Phelps  v.  Smith,  15  111.  572;  Warneche  v.  Lembca,  71 
id.  91. 

In  the  first  two  of  the  above  cases,  claim  was  made  under 
an  act  of  Congress,  whereby  was  granted  the  right  of  pre- 
emption to  "  each  and  every  person,  or  his,  her  or  their  legal 
representative  or  representatives,"  etc. ;  and  it  was  held  that 
the  assignee  or  purchaser  was  the  legal  representative  of  the 
person  entitled  to  the  pre-emption ;  and  in  the  last  case  it  was 
held,  under  a  bill  filed  to  redeem  from  a  sale  made  under  a  trust 
deed,  that  the  words  contained  in  the  deed  providing  that,  on 
the  application  of  the  legal  holder  of  the  notes  secured,  "John 
Ranscher,  or  his  legal  representative,"  should  advertise,  sell 
and  convey  the  land,  as  the  attorney  of  the  grantor,  did  not 
authorize  the  administratrix  to  advertise,  sell  and  convey. 
The  land  department  and  courts  of  the  United  States,  in  cases 
affecting  purchases  or  confirmations  of  titles  from  the  United 
States,  uniformly  construe  the  words,  "legal  representatives," 
in  certificates  for  patents,  etc.,  as  embracing  heirs  where  there 
has  been  no  transfer,  and  assignees  or  grantees  where  there 
has  been  a  transfer. 

This  is  fully  shown  by  Mr.  Justice  Nelson,  in  delivering 
the  opinion  of  the  court  in  Hogan  v.  Page,  2  Wallace,  607. 
He  says :  "  A  difficulty  had  occurred  at  the  land  office,  at  an 
early  day,  in  respect  to  the  form  of  patent  certificates  and  of 
patents,  arising  out  of  applications  to  have  them  issued  in  the 
name  of  the  assignee  or  present  claimant,  thereby  imposing 
on  the  office  the  legal  burden  of  inquiring  into  the  derivative 
title  presented  by  the  applicant.  This  difficulty  also  existed 
in  respect  to  the  boards  of  commissions,  under  the  act  of  Con- 
gress, for  the  settlement  of  French  and  Spanish  claims.  The 
result  seems  to  have  been,  after  consulting  the  Attorney  Gen- 
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eral,  that  the  Commissioner  of  the  Land  Office  recommended  a 
formula  that  has  since  been  very  generally  observed,  namely : 
the  issuing  of  the  patent  certificate,  and  even  the  patent  to  the 
original  grantee  or  his  legal  representatives ; "  and  the  same  has 
been  adopted  by  the  several  boards  of  commissioners. 

"This  formula,  'or  his  legal  representatives/  embraces  rep- 
resentatives of  the  original  grantee  in  the  land  by  contract, 
such  as  assignees  or  grantees,  as  Avell  as  by  operation  of  law, 
and  leaves  the  question  open  to  inquiry  in  a  court  of  justice 
as  to  the  party  to  whom  the  certificate,  patent  or  confirmation 
should  enure."     See,  also,  Carpenter  v.  Russell,  19  Wall.  137. 

It  is  quite  evident  that  if  we  shall  say  "his  legal  representa- 
tives," as  used  in  this  covenant  of  warranty,  are  to  be  taken, 
only,  in  their  strictly  primary  legal  signification,  as  meaning 
executors  or  administrators,  they  are  nonsensical,  and  add 
nothing  whatever  to  the  preceding  words;  for  by  no  legal 
possibility  could  the  executors  or  administrators,  simply  as 
such,  have  an  interest  in  the  title  that  would  enable  them  to 
recover  possession  of  the  lot  through  legal  proceedings. 

Assuming  his  title  to  be  paramount,  Ewing  could  evict 
Long,  and,  by  will  or  deed,  he  could  invest  his  devisees  or 
assignees  with  his  title,  and  this  would  enable  them  to  do  so, 
or,  dying  intestate,  the  law  would  invest  his  heirs  with  such 
title;  but  it  is  legally  impossible  that  any  one  else  could,  in 
right  of  Ewing's  title,  legally  evict  Long.  A  familiar  rule 
of  interpretation  requires  that  we  shall  give  force  and  effect 
to  all  the  words  employed  by  the  parties  in  expressing  their 
agreement,  when  this  is  possible.  We  are,  therefore,  to  assume 
that  by  the  employment  of  the  words,  "his  legal  representa- 
tives," some  idea  was  intended  to  be  conveyed  which  was  not 
conveyed  by  the  previous  words.  What  was  that  idea?  It 
will  be  observed  the  warranty  excepts  "the  claims  of  James 
Ewing,"  etc.,  in  the  present  tense — that  is  to  say,  the  claims 
which  James  Ewing  then  had.  The  warranty  was  antedated, 
to  agree  with  the  date  when  the  actual  agreement  between  the 
parties  was   made;  and   it  is  obvious   that   it  was  a  particular 
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title,  or  claim  of  title,  which  was  in  the  minds  of  the  parties. 
It  is  not  to  be  supposed  that  Long  would  have  been  willing  to 
pay  the  amount  he  did  for  the  warranty,  with  the  understand- 
ing that  it  could  be  defeated  by  the  subsequent,  conveyance  of 
outstanding  titles  to  James  Ewing,  or  that  Bowman  would 
have  been  willing  to  assume  the  obligations  imposed  on  him 
by  the  covenant  of  warranty,  with  the  understanding  that  his 
exception  of  the  claims  of  James  Ewing  could  be  defeated  by 
the  conveyance  or  death  of  Ewing. 

Long  had  apprehensions  in  regard  to  the  claims  of  Louis- 
iana St.  John.  Bowman  wTas  willing  to  warrant  against  these, 
but  he  had  apprehensions  in  regard  to  the  claims  of  James 
Ewing,  against  which  he  was  not  willing  to  warrant.  Long, 
however,  was  willing  to  take  his  chances  against  these  claims, 
and  thus  the  agreement  was  made.  It  is  manifest  these  appre- 
hensions were  not  as  to  the  person,  for  St.  John's  title  con- 
veyed to  Ewing,  or  Ewing's  title  conveyed  to  St.  John,  would 
be  just  as  formidable  as  in  the  respective  grantors;  and  so  it 
would  be  if  passed  by  operation  of  law  or  act  of  parties  to 
other  persons.  Long,  obviously,  paid  to  be  protected  against 
the  claims  of  everybody,  except  those  then  existing  in  James 
Ewing,  and  Bowman  as  obviously  excepted  those  claims  from 
his  covenant  of  warranty. 

Of  what  moment  could  it  be  to  except  as  to  the  claims  of 
James  Ewing,  if  the  exception  did  not  include  all  to  whom 
those  claims  might  pass — whether  by  act  of  parties  or  by 
operation  of  law?  Ewing  might  die  at  any  moment,  and 
there  was  no  restriction  on  his  right  of  alienation.  The  man, 
divested  of  all  claim  of  title,  could  excite  no  apprehension  ; 
and  the  title,  without  regard  to  its  owner,  if  paramount,  would 
always  authorize  an  eviction  of  Long.  In  a  certain  sense, 
those  who  legally  succeed  to  the  title  are,  in  fact,  the  legal 
representatives  of  the  person  from  whom  it  is  derived — that  is, 
they  legally  succeed,  and  thus  represent  him  as  owner  of  the 
title;  and  we  can  not,  under  the  circumstances,  doubt  that  this 
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is  the  sense  in  which  the  term,  "  legal  representatives,"  is  here 
employed. 

There  can  be  no  question,  if  we  are  right  in  our  construc- 
tion, that  the  claims  of  Ewing  excepted  against  were  those 
existing  on  the  13th  of  May,  1865.  This  was  the  time  of  the 
making  of  the  contract,  and  the  parties  made  the  formal  cove- 
nant of  warranty,  though  executed  subsequently,  to  bear  that 
date.  It  is,  by  the  effect  of  their  agreement,  to  be  construed 
as  operative  at  and  from  that  date.  It  is,  therefore,  immate- 
rial whether  the  Ewing  claims  were  conveyed  to  St.  John 
prior  or  subsequent  to  the  formal  execution  of  the  covenant 
of  warranty.  It  is  sufficient  if  they  were  not  conveyed  when 
the  agreement  between  the  parties  was  made,  from  which  date 
they  intended  the  covenant  to  become  operative. 

The  court  erred  in  rejecting  the  evidence  offered,  and  for 
this  error  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Samuel  Arenz 


John  H.  Weir. 

1.  Demurrer — admits  all  facts  well  pleaded.  A  demurrer  to  a  declaration 
admits  all  the  facts  well  pleaded  to  be  true,  but  not  the  inferences  from  them. 

2.  Insurance  company — liability  of  stockholder  for  debts  of  company.  The 
provision  of  the  general  law  of  1869,  making  the  trustees  and  corporators  of 
any  and  all  insurance  companies  individually  liable  for  all  debts  or  responsi- 
bilities of  their  company  to  the  amount  of  stock  by  him  or  them  subscribed, 
until  the  whole  amount  of  the  capital  stock  of  such  company  is  paid  in,  and  a 
certificate  thereof  recorded,  applies  to  insurance  companies  organized  before 
its  passage  under  special  charters. 

3.  Same — liability  of  stockholders  not  released  by  the  appointment  of  a  receiver. 
The  passing  of  an  insurance  company  into  the  hands  of  a  receiver  in  no  degree 
diminishes  the  individual  liability  of  its  stockholders  for  {ha  debts  of  the  com- 
pany.    The  stockholder  is  not  under  the  control  or  in  the  power  of  the  receiver, 
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but  holds  a  fund,  so  to  speak,  out  of  which  the  creditors  of  the  company  may 
be  paid;  and  the  very  fact  that  the  corporation  has  gone  into  bankruptcy,  or 
into  the  hands  of  a  receiver,  fixes  the  liability  of  a  stockholder  to  a  creditor. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Levi  Davis,  for  the  plaintiff  in  error. 

Messrs.  Metcalf  &  Bradshaw,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  case  is,  in  its  prominent  and  important  features,  like 
the  case  of  Butler  v.  Walker,  80  111.  345,  with  this  exception, 
there  were  no  issues  of  fact  in  this  case,  there  having  been  a 
general  demurrer  to  the  declaration,  which  admitted  all  the 
facts  well  pleaded.  It  admits  that  the  Lamar  Insurance 
Company  was  duly  incorporated  by  the  General  Assembly 
of  this  State,  and  afterwards,  another  act  was  passed  con- 
ferring upon  this  incorporation  greater  rights  and  privileges, 
all  which  powers  the  corporation  exercised,  had  their  office 
at  Chicago,  and  issued  policies  of  insurance  on  property; 
that  the  company,  for  a  valuable  consideration,  paid  by 
plaintiff,  issued  and  delivered  to  him  a  policy  of  insurance 
on  his  property,  to  the  amount  of  two  thousand  dollars, 
on  his  building  on  Kinzie  street,  in  Chicago,  and  his  stock 
of  hardware  in  that  building,  agreeing  thereby  to  make 
good  to  the  plaintiff  all  loss  or  damage,  not  exceeding  two 
thousand  dollars,  as  should  happen  by  fire,  from  March  11, 

1871,  to  March  11,  1872;  that  the  property  was  destroyed  by 
the  fire  of  October  9,  1871 ;  that  proofs  were  made  to  the  satis- 
faction of  the  company;  that  the  company,  immediately  after 
the  fire,  was  insolvent,  and  unable  to  pay  its  creditors,  and 
was,  on  November  22,  1872,  placed  in  the  hands  of  a  receiver, 
by  order  of  the  Superior  Court  of  Cook  county;  that  plaintiff, 
on  October  3,  1872,  commenced  his  action  on  this  policy  in 
the  Superior  Court  of  Cook  county,   and  on  December  17, 

1872,  recovered  a  judgment  against  the  company  for  two  tnou- 
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sand  one  hundred  and  ten  dollars ;  that  he  proved  up  his  claim 
in  the  proceedings  wherein  the  receiver  was  appointed,  and 
the  receiver  paid  him  fifty-two  per  cent  of  his  claim ;  that  there 
is  due  and  unpaid  of  his  judgment,  with  interest,  ten  hundred 
and  fifteen  dollars;  that  the  capital  stock  of  this  company  was 
five  million  dollars;  that  the  whole  amount  thereof  has  never 
been  paid  in,  and  no  certificate  thereof  given  or  recorded,  as  the 
statute  requires;  that  defendant,  at  all  these  times,  was  a  cor- 
porator and  stockholder  in  the  company,  and  had  subscribed 
for  and  owned  fifty  shares  of  the  capital  stock,  at  the  price  of 
one  hundred  dollars  for  each  share,  amounting  to  the  sum  of 
five  thousand  dollars,  whereby  defendant  has  become  liable, 
etc. 

All  these  facts,  but  not  the  inference  from  them,  are  admit- 
ted to  be  true  by  the  defendant,  and  we  can  not  see  wherein 
the  case  differs  from  the  case  cited  supra. 

Section  25,  of  the  act  of  1865,  incorporating  this  company, 
provides  that  "  no  stockholder  of  the  corporation  hereby  cre- 
ated shall  be  liable,  in  his  individual  capacity,  for  any  debtor 
liability  of  said  company  beyond  the  amount  of  stock  held  by 
him." 

Some  criticism  is  indulged  in  by  this  mode  of  expression, 
but  it  is  quite  intelligible,  as  a  legislative  declaration  that 
every  stockholder  shall  be  liable  to  the  extent  of  the  stock 
held  by  him,  for  any  debt  or  liability  of  the  company.  And 
this  legislation  was  but  the  carrying  into  effect  the  provision" 
of  the  constitution  of  1848,  to  the  effect,  that  dues  from  cor- 
porations not  possessing  banking  powers  or  privileges,  shall 
be  secured  by  such  individual  liabilities  of  the  corporators,  or 
other  means  as  may  be  prescribed  by  law.    Art.  10. 

In  1869  it  was  prescribed,  by  law,  how  dues  from  insurance 
companies  should  be  secured  by  the  individual  liability  of  the 
corporators,  by  this  section  of  the  general  law: 

Sec.  16.  The  trustees  and  corporators  of  any  company  or- 
ganized under  this  act,  shall  be  severally  liable  for  all  debts  or 
responsibilities  of  such  company  to  the  amount  by  him  or 
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them  subscribed,  until  the  whole  amount  of  the  capital  stock 
of  such  company  shall  have  been  paid  in,  and  a  certificate 
thereof  recorded  as  hereinbefore  provided. 

Section  19,  of  the  same  act,  provides  that  all  insurance 
companies  heretofore  organized  in  this  State,  and  doing  busi- 
ness in  this  State,  are  brought  under  the  provisions  of  this 
law,  except  that  their  capital  may  continue,  as  authorized  by 
their  charters.     Sess.  Laws  1869,  p.  216,  217. 

At  the  same  session  of  the  General  Assembly,  an  act  was 
passed  to  amend  the  charter  of  this  company,  which  the  corpo- 
ration accepted,  which  act  contains  this  provision:  " Nothing 
in  this  act  shall  be  construed  so  as  to  exempt  this  company 
from  the  operation  of  any  general  law  that  shall  hereafter  be 
passed  upon  the  subject  of  insurance."  Private  Laws  1869,  p. 
601.  These  laws  became  the  fundamental  law  of  this  asso- 
ciation. 

This  insurance  company  having  passed  to  a  receiver,  dimin- 
ishes, in  no  degree,  the  liability  of  a  stockholder  to  a  creditor 
of  the  company.  The  creditor  stands  on  an  independent  plat- 
form above  that  of  the  receiver,  having  no  concern  with  the 
corporation,  and  the  stockholder  is  bound,  under  the  law,  to 
answer  to  him.  The  stockholder  is  not  under  the  control  or 
in  the  power  of  the  receiver,  but  holds  a  fund,  so  to  speak, 
out  of  which  the  creditors  of  the  company  may  be  paid.  It 
was  to  provide  for  just  such  cases  as  this  and  kindred  cases, 
that  the  clause  quoted  was  engrafted  upon  the  constitution. 
The  very  fact  the  corporation  has  gone  into  bankruptcy  or  into 
the  hands  of  a  receiver,  fixes  the  liability  of  a  stockholder  to 
a  creditor  of  the  corporation. 

We  see  nothing  in  the  way  of  a  recovery  by  the  plaintiff. 
He  has  a  good  cause  of  action,  stated  in  proper  form  and  with 
legal  precision,  and  the  demurrer  should  have  been  overruled. 
Sustaining  the  demurrer  was  error,  and  for  the  error  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Judgment  reversed. 
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Mary  S.  Bond  et  al. 


Rufus  W.  Ramsey. 

1.  Vendor  and  vendee — resisting  payment  of  notes  for  price.  Although  an 
executor's  deed  may  be  defective  in  purporting  to  convey  his  own  individual 
interest  in  real  estate,  he  having  no  legal  interest  in  it,  but  only  a  naked 
power  to  sell,  still,  the  purchaser  acquires  an  equitable  estate  by  the  deed, 
which  he  must  reconvey,  or  offer  to  reconvey,  before  he  can  make  any  defense 
to  the  payment  of  the  notes  given  for  the  purchase  money. 

2.  If  an  executor,  under  a  power,  agrees  to  sell  and  convey  all  the 
interest  of  his  testator  in  land,  even  if  the  first  deed  made  only  purported  to 
convey  the  interest  the  executor  had  in  the  property,  yet,  if  another  deed  is 
made  and  tendered  before  suit  brought  for  the  recovery  of  the  purchase  money, 
which  does  convey  all  the  interest  the  testator  had,  this  is  all  the  purchaser  can 
exact,  and  a  recovery  may  be  had. 

3.  To  authorize  a  purchaser  of  real  estate  in  resisting  payment  of  the  pur- 
chase money  on  the  ground  he  was  induced  to  make  the  purchase  by  the  repre- 
sentation of  the  vendor,  the  executor  of  a  will,  that  the  title  was  perfect  in  the 
testator,  which  was  not  true,  there  must  have  been  such  fraud  on  the  part  of 
the  vendor  as  would  authorize  the  vendee  to  rescind  the  contract  in  toto,  by 
reconveying  whatever  estate  he  may  have  obtained  under  the  executor's  deed. 

4.  Rescission — party  must  make  his  election.  To  resist  the  payment  of  the  pur- 
chase money  of  land  for  fraud,  the  purchaser  must  elect  to  rescind  the  contract, 
and  it  is  doubtful  whether  his  grantees,  after  his  death,  can  reconvey  the 
property,  so  as  to  work  a  rescission  of  the  contract  and  enable  him  to  resist 
payment. 

5.  Sale — caveat  emptor  applies  to  executor's  sale.  In  the  absence  of  actual  , 
fraud  on  the  part  of  an  executor  to  induce  the  purchase  of  land  of  his  testator, 
the  rule  of  caveat  emptor  applies  in  all  its  strictness.  The  general  rule  is,  that 
in  such  sales  a  purchaser,  taking  no  covenants  to  cover  defects  in  title,  is  abso- 
lutely without  relief,  unless  a  fraud  has  been  practiced  upon  him  sufficient  to 
vitiate  the  contract. 

6.  Fraud — in  false  representations  by  vendor.  Fraud  in  the  sale  of  lots  by 
an  executor  is  not  shown  by  proof  of  his  expressing  the  belief,  or  opinion,  the 
title  was  good,  when  it  was  not,  as  such  opinion  may  have  been  honestly 
entertained;  and  to  avoid  a  sale  of  property  on  the  ground  of  false  repre- 
sentations by  the  vendor,  the  purchaser  must  have  relied  upon  them,  and  not 
upon  his  own  judgment  or  knowledge. 
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Appeal  from  the  Circuit  Court  of  Clinton  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  action  was  brought  in  assumpsit,  by  Mary  S.  Bond 
and  Joshua  S.  Bond,  executors  of  Leah  P.  Webster,  deceased, 
on  two  promissory  notes  given  by  John  P.  Blackwell,  since 
deceased,  with  Rufus  W.  Ramsey  as  surety.  It  is  proved  the 
notes  were  given  for  the  purchase  money  of  real  estate  that 
had  belonged  to  decedent,  and  had  been  sold  at  public  sale  by 
the  executors,  under  the  provisions  of  her  will,  which  con- 
ferred a  naked  power  upon  the  executors  to  sell  all  real  estate 
of  which  she  died  seized,  or  any  interest  therein. 

The  defense  was  made  upon  three  grounds,  set  forth  in  as 
many  special  pleas : 

1.  That  the  notes  were  give  in  consideration  of  the  execu- 
tion of  a  deed  from  plaintiffs  to  Blackwell,  purporting  to  con- 
vey to  the  latter  certain  lots  with  covenants  of  warranty,  seizin 
of  Leah  P.  Webster,  and  right  and  power  of  the  plaintiffs, 
her  executors,  to  convey,  averring  want  of  ownership  or  seizin 
of  Leah  P.  Webster,  and  power  in  executors  to  convey;  that 
Webster  and  her  executors  had  no  right  or  title  whatever  to 
the  property,  and  that  the  title  to  the  same  was  the  sole  con- 
sideration for  the  notes,  and  avers  tender  to  plaintiffs  of  deeds 
of  release,  and  eviction  by  superior  title. 

2.  That  the  notes  were  given  in  consideration  plaintiffs 
would  execute  to  Blackwell  a  deed  conveying  all  the  right, 
title  and  interest  Leah  P.  Webster  had,  at  the  time  of  her 
death,  in  and  to  the  lots,  and  averring  a  failure  to  execute 
such  a  deed. 

3.  That  the  notes  were  given  for  the  conveyance  of  all  the 
right,  title  and  interest  of  Leah  P.  Webster  in  and  to  the  lots 
sold  ;  that  plaintiffs  represented  at  the  sale  that  she  died  seized 
thereof  in  fee  simple,  and  had  a  good  and  perfect  title  thereto, 
and  thereby  Blackwell  was  induced  to  buy  the  property  at  its 
full  value,  and  execute  the  notes;  that  she  did  not  die  seized 
of  the  lots,  which  plaintiffs  knew;  nor  did  they  convey  a  fee 
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simple  title  of  the  lots,  or  any  other  title  held  or  possessed  by 
decedent  to  Blackwell,  but  conveyed  their  interests  as  execu- 
tors, and  not  that  of  Leah  P.  Webster;  that  Blackwell  and 
wife  conveyed  the  lots  to  Prudence  Craig,  and  the  latter  to 
Mary  Blackwell ;  that  John  P.  and  Mary  Blackwell  are  both 
dead,  and  that  prior  to  the  death  of  Mary  Blackwell,  and 
before  the  commencement  of  this  suit,  a  deed,  conveying  all 
the  interest  acquired  by  the  executors7  deed,  was  tendered 
plaintiffs,  and  also  a  similar  deed  from  Prudence  Craig;  that 
the  conveyance  of  the  fee  simple  title  to  the  property  was  the 
only  consideration  of  the  notes,  and  also  averring  an  eviction 
by  paramount  title  in  Hill. 

Replications  putting  in  issue  the  matters  set  forth  in  the 
several  pleas,  and  also  a  replication  averring  the  execution 
and  tender  of  a  subsequent  deed  conveying  to  his  grantees  all 
the  interest  of  decedent  in  the  property  sold  to  Blackwell, 
were  filed,  upon  which  issues  were  joined. 

Under  the  evidence  produced,  the  jury  to  whom  the  cause 
was  submitted  found  the  issues  for  defendant. 

A  motion  for  a  new  trial  was  overruled  by  the  court,  and 
judgment  rendered  on  the  verdict,  to  reverse  which  plaintiffs 
bring  the  case  to  this  court  on  appeal. 

Messrs.  W.  &  E.  L.  Stoker,  for  the  appellants. 

Mr.  G.  Van  Hoorebeke,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  first  appeal,  the  judgment  in  this  case  was  reversed, 
principally  on  the  ground,  although  the  executors'  deed  might 
have  been  defective  as  purporting  to  convey  their  own  interest, 
only,  in  the  property,  they  having  no  legal  interest  in  it,  but 
only  a  naked  power  to  sell,  still,  the  purchaser  must  have 
acquired  an  equitable  estate  by  the  deed,  which  he  should  have 
reconveyed,  or  offered  to  reconvey,  before  he  could  make  any 
defense  to  the  payment  of  the  notes  given  for  the  purchase 
money.     That  difficulty  has  been  obviated,  so  far  as  it  is  pos- 
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sible  to  do  so,  by  the  execution  of  deeds  of  release  by  the 
grantees  of  the  purchaser,  which  have  been  tendered  in  court 
for  the  benefit  of  the  executors,  if  they  choose  to  accept  them. 

Neither  deed  made  by  the  executors  to  the  purchaser  of  the 
property  involved  in  this  litigation  contains  any  covenants  of 
warranty  or  seizin  of  decedent,  nor  of  their  right  and  power 
to  convey  the  property ;  and  there  is,  therefore,  a  total  want 
of  evidence  to  sustain  any  defense  to  the  notes  on  which  the 
action  is  based  because  of  the  breach  of  any  covenant  in  the 
particular  alleged. 

Conceding  the  first  deed  made  only  purported  to  convey  the 
interest  the  executors  had  in  the  property,  the  second,  made 
and  tendered  before  this  action  was  brought,  did  convey  all 
the  interest  decedent  had  in  the  property  at  the  time  of  her 
death,  which  was  all  the  purchaser  could  exact.  There  is  no 
reason  for  any  just  complaint  on  that  score. 

The  point  most  confidently  relied  on  in  the  defense  is,  that 
the  purchaser  was  induced  to  buy  the  property  by  the  repre- 
sentations of  the  executors,  made  at  the  time,  that  the  title  was 
perfect  in  decedent,  and  the  title  being  what  he  in  fact  bought, 
that  failing,  there  was  a  total  failure  of  the  consideration  of 
the  notes.  That  proposition  certainly  can  not  be  maintained, 
unless  there  had  been  such  fraud  on  the  part  of  the  executors 
as  would  authorize  the  vendee  to  rescind  the  contract  in  toto, 
on  reconveying  whatever  estate  he  may  have  obtained  under 
the  deed.  One  difficulty  in  the  way  of  interposing  that  de- 
fense at  that  time  is,  that  the  vendee  did  not  elect  to  rescind 
the  contract  for  that  or  any  other  reason,  and  it  may  well  be 
doubted  whether  his  grantees,  since  his  death,  can  reconvey 
the  property,  so  as  to  work  a  rescission  of  the  contract.  He 
had  transferred  the  property,  and  may  have  deliberately  elected 
to  abide  the  contract,  trusting  to  his  ability  to  defend  the  title, 
or  he  may  have  known  there  was  no  cause  for  a  rescission. 

But  waiving  that  view,  it  is  not  perceived  how  the  pur- 
chaser, if  living,  could  rescind  the  contract,  or,  what  is  equiva- 
lent to  the  same  thing,  avoid  the  payment  of  the  notes  given 


1878.]  Bond  et  al.  v.  Ramsey.  33 

Opinion  of  the  Court. 

for  the  purchase  money  of  the  property  conveyed  to  him.  It 
is  conceded  the  rule  of  caveat  emptor  applies  to  such  sales  as 
this,  and  there  is  no  exception  to  the  rule,  except  where  there 
has  been  such  fraud  practiced  by  the  vendor  as  will  authorize 
the  vendee  to  recover  the  money  back  in  case  the  contract  has 
been  executed,  or  to  detain  it  where  the  contract  is  still  execu- 
tory. The  general  rule  on  this  subject  is,  in  such  sales  a  pur- 
chaser who  has  no  covenants  that  cover  defects  in  the  title  is 
absolutely  without  relief,  unless  a  fraud  has  been  practiced  on 
him  in  the  sale  that  will  vitiate  the  contract.  There  is  no 
proof  of  any  actual  fraud  in  this  case  practiced  by  either  of 
the  executors  to  induce  the  making  of  the  sale,  and  the  rule 
of  caveat  emptor  may  be  applied  in  all  its  strictness.  The 
executor  Avho  made  the  sale  may  have  expressed  the  belief  the 
title  to  the  property  he  was  about  to  sell  was  good,  and  yet 
have  been  guilty  of  no  actual  fraud.  That  opinion  may  have 
been  honestly  entertained.  The  executor,  however,  unequivo- 
cally denies  that  he  made  any  representations  as  to  the  title 
of  the  property  ;  but  whether  he  did  or  not,  it  does  not  appear 
the  purchaser  relied  on  such  representations.  That  is  evident, 
for  two  reasons — first,  he  accepted  a  deed  from  the  executors, 
containing  no  covenants  as  to  the  title  to  the  property;  and 
second,  in  a  conversation  had,  before  the  notes  were  signed, 
with  defendant,  who  is  surety  on  the  notes,  and  who  seems  to 
be  a  very  candid  witness,  deceased  told  him  they  were  for  lots 
bought  at  the  sale  of  the  estate  of  Leah  P.  Webster,  at  a  pub- 
lic sale,  and  defendant  then  told  him  that  "at  such  sales  he 
must  look  out  for  himself  about  title;  that  he  bought  at  his 
own  risk  as  to  title/'  and  his  reply  was,  "he  thought  the  title 
was  good."  He  did  not  pretend  he  had  purchased  the  prop- 
erty on  the  assurances  of  the  executors  as  to  the  sufficiency  of 
the  title,  but  what  he  did  say,  shows  he  relied  on  his  own 
judgment. 

This  view  being  conclusive  of  the  whole  case,  we  do  not 
deem  it  necessary  to   remark  upon    other  points   made   on  the 
argument.     As  no  specific  objections  have  been  pointed  out  in 
3—89  III. 
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the  instructions  given  for  defendant,  we  have  not  considered 
the  general  objection  taken.  On  another  trial,  the  court  will, 
no  doubt,  make  the  instructions  conform  as  near  as  may  be  to 
the  law  as  indicated  in  this  opinion. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People,  for  use  of  August  Krug 

v. 

Thomas  A.  Rainey. 

Officer — taking  illegal  fees.  A  constable  not  being  bound  by  law  to  go  out 
of  his  county  to  arrest  one  charged  with  crime,  if  he  makes  a  special  agree- 
ment with  one  to  do  so  for  an  amount  in  excess  of  the  statutory  fees  allowed, 
he  is  not  liable  to  the  penalty  given  by  statute  for  taking  illegal  fees,  when 
such  sum  is  voluntarily  paid,  but  it  would  be  otherwise  if  he  should  coerce  pay- 
ment. 

Appeal  from  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  suit  prosecuted  for  the  use  of  August  Krug, 
against  Thomas  A.  Rainey,  a  constable  of  Clinton  county,  under 
section  214,  p.  384,  Rev.  Stat.  1874,  which  provides  that  any 
officer  authorized  by  law  to  charge  fees,  who  shall  charge,  claim, 
demand  or  take  any  greater  fee  than  such  as  is  by  law  allowed 
to  him  for  the  service  performed,  or  who  shall  knowingly 
charge  a  fee  when  no  fee  is  allowed  him  by  law,  shall  be 
fined  for  each  item  so  charged,  etc.,  not  less  than  $10  nor 
more  than  $100,  to  be  sued  for  and  recovered  for  the  use  of 
the  person  against  whom  such  fees  are  charged  or  from  whom 
the  same  are  received  or  collected.  The  suit  was  brought  be- 
fore a  justice  of  the  peace,  where  there  was  judgment  for  the 
defendant,  and  on  appeal  to  the  circuit  court  there  was  judg- 
ment again  for  the  defendant.  The  present  appeal  is  from  this 
judgment  of  the  circuit  court. 
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The  facts,  essentially,  are,  that  on  the  complaint  of  the  wife 
of  Krug,  a  warrant  for  the  arrest  of  Ann  Ward  for  perjury, 
was  issued  by  Levi  Sharp,  a  justice  of  the  peace  of  Clinton 
county,  in  this  State.  Ann  Ward  resided  in  Marion  county,  in 
this  State.  The  next  day,  Krug,  with  Rainey,  a  constable  in 
Clinton  county,  went  to  Marion  county.  Ann  Ward  was  there 
arrested  by  a  constable  of  Marion  county,  who  gave  her  into 
the  custody  of  Rainey,  and  he  returned  her  with  the  warrant 
to  the  office  of  the  justice,  Sharp,  in  Carlyle,  Clinton  county. 
The  return  on  the  warrant,  signed  T.  A.  Rainey,  constable,  is, 
"This  writ  is  hereby  executed,  and  defendant  in  court,  Oct.  7, 
1873.  Costs,  four  dollars  and  twenty  cents;  expenses,  thirteen 
dollars  and  fifty  cents." 

The  docket  entry  in  the  case  on  the  docket  of  the  justice  of 
the  peace,  shows  the  constable's  fees  to  be  $5.1 0 ;  that  the  "  war- 
rant was  issued  and  handed  to  constable  Rainey  to  execute, 
who  returned  the  warrant  by  bringing  defendant  into  court, 
and  cause  heard,  and  the  court  discharged  defendant  and  finds 
the  prosecution  malicious,  taxed  the  costs  to  the  prosecutor, 
dated  October  7,  1873,"  and  October  28,  appears  a  receipt  of 
the  judgment  in  full,  signed  by  the  justice  of  the  peace,  and  a 
receipt  of  payment  in  full  signed  by  Rainey,  constable. 

The  testimony  was,  that  Krug  promised  Rainey  he  would 
pay  his  expenses  and  pay  him  wTell  for  his  trouble  if  he  would 
go  with  him  after  the  person,  Ann  Ward;  that  after  the  trial 
of  the  case  of  the  People  against  Ann  Ward,  Krug  and  Rainey 
met  at  the  office  of  the  State's  attorney  and  there  adjusted  the 
amount  to  be  paid  Rainey  for  his  services;  that  Rainey  charged 
f  15.75,  being  $5  a  day  for  two  days  occupied  in  going  to  and 
returning  from  Marion  county,  and  the  rest,  expenses  actually 
paid  out  for  railroad  fare,  hotel  bills,  and  to  the  constable  in 
Marion  county.  Krug  paid  him  $5  cash,  and  gave  him  his 
due  bill  for  $10.75. 

Krug  testifies,  that  Oct.  28,  1873,  the  justice  of  the  peace 
gave  him  a  receipt  for  the  costs  in  the  suit  against  Ann  Ward, 
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$5.10  of  the  amount  being  expressed  to  be  constable's  costs, 
but  does  not  testify  that  he  paid  the  justice  anything. 

The  State's  attorney  testified  that  he  told  the  magistrate  he 
could  not  charge  the  costs  to  Krug,  and  Rainey  testifies  that 
he  did  not  get  any  money  from  the  justice  of  the  peace  or  Krug 
for  the  fees  charged  on  the  docket;  that  he  signed  the  receipt 
on  the  docket  to  satisfy  the  judgment  so  there  would  be  no 
judgment  against  Krug;  that  he  went  and  did  so  when  he  and 
Krug  settled  and  on  the  same  day  of  the  trial. 

Mr.  E.  B.  Smith,  for  the  appellant. 

Mr.  G.  Van  Hoorebeke,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  defendant,  being  a  constable  of  Clinton  county,  was  not 
required  by  law  to  go  out  of  his  county  and  execute  the  war- 
rant in  Marion  county,  where  the  person  against  whom  the 
warrant  issued  resided.  If  he  was  specially  employed  by 
Krug  to  do  so,  under  an  agreement  that  the  latter  would  pay 
his  expenses,  and  pay  him  well  for  his  time,  and  in  pursuance 
of  such  agreement,  they  mutually  fixed  upon  what  was  a  proper 
compensation,  and  Krug  voluntarily  paid  the  same,  we  do  not 
think  that  such  transaction,  merely,  would  make  a  case  of 
liability  for  the  fine  imposed  by  the  statute  for  the  charging  or 
taking  of  illegal  fees,  although  the  sum  should  exceed  the  law- 
ful fees  for  the  like  services  in  a  case  where  an  officer  was  re- 
quired by  law  to  act.  But  if  appellee  made  return  of  his 
charges  as  official  fees,  and  by  virtue  thereof  coerced  their 
payment,  it  might  be  otherwise. 

And  the  question  is,  which  state  of  case  did  the  proof  make 
out.  Appellee's  return  and  the  docket  entry  of  the  magistrate, 
would  seem  to  show  the  latter.  But  the  other  evidence  intro- 
duced changes  the  apparent  character  of  the  return  on  the 
warrant  and  the  docket  entries.  The  evidence  shows  that  the 
warrant  was  not  handed  by  the  justice  of  the  peace  to  appellee 
to  execute;  and  the  latter  testifies  that  on  the  same  day  he 
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made  the  return,  after  the  trial,  he  receipted  on  the  docket  his 
fees  as  paid,  in  order  that  there  should  be  no  judgment  against 
Krug  for  appellee's  charges,  and  that  he  never  received  any- 
thing from  the  justice  of  the  peace.  Although  Krug  testifies 
the  justice  afterward  gave  him  a  receipt  for  these  costs,  he 
does  not  testify  that  he  paid  them  to  the  justice. 

As  the  State's  attorney  had  informed  the  justice  of  the  peace 
that  he  had  no  right  to  render  a  judgment  for  these  costs 
against  Krug,  it  is  not  improbable,  considering  appellee's  tes- 
timony upon  the  subject,  that  the  justice  may  have  given  the 
receipt  to  stand  against  what  he  may  have  thought  the  wrong- 
ful judgment  he  had  entered,  without  any  actual  receipt  of 
payment. 

There  was  at  least  evidence  tending  to  prove  a  case  of  an 
agreed  compensation,  Mnder  a  special  employment,  for  services 
which  it  was  not  the  official  duty  of  appellee  to  perform;  and 
that  there  was  no  coercion,  or  really  attempted  coerciou,  of 
payment  by  virtue  of  a  charge  for  them  as  official  fees. 

We  can  not  say  that  the  finding  for  the  defendant  is  so  man- 
ifestly contrary  to  the  evidence  as  to  require  that  in  a  case  of 
this  character  the  verdict  should  be  set  aside. 

The  jury  seem  to  have  been  instructed  by  the  court  upon 
both  aspects  of  the  case,  as  above  presented,  and  we  find  no 
sufficient  cause  of  complaint,  as  regards  instructions. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Scott  and  Walker,  J  J.,  dissenting :  It  may  be  de- 
fendant was  not  bound  to  go  beyond  the  limits  of  his 
county  to  serve  the  warrant  in  his  hands,  but  it  is  conceded 
that,  under  the  statute,  it  was  lawful  for  him  to  do  so.  Hav- 
ing gone  beyond  the  limits  of  his  county,  and  arrested  the 
party  charged  with  crime,  he  could  only  charge  the  fees  allowed 
by  law.  He  was  acting  as  a  constable  by  virtue  of  the  war- 
rant in  his  hands,  and  he  could  not  lawfully  demand  or  take 
any  compensation  for  his  services,  as  an  officer,  other  than  the 
fees  allowed  bv  statute. 
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Abram  Frank  &  Sons 

v. 

Joseph  Welch  et  al 

1.  Fraudulent  conveyance — mortgage  to  sureties.  Where  a  guardian  who 
had  squandered  many  thousand  dollars  of  her  ward's  money,  voluntarily  and 
without  any  solicitations  executed  a  mortgage  on  her  propert}*-  to  her  brothers, 
who  were  her  sureties  on  her  bond,  to  indemnify  them  against  loss,  who  took 
possession  of  the  personal  property  before  an  execution  became  a  lien  thereon, 
on  the  trial  of  the  right  of  property  a  verdict  in  favor  of  the  mortgagees  was 
affirmed,  there  being  no  other  proof  of  fraud  in  the  transaction. 

2.  Instructions — repeating  same  principle.  Where  an  instruction  is  given, 
it  is  not  error  to  refuse  another  which  has  the  same  element  in  it,  and  is  not 
materially  different. 

Appeal  from  the  Circuit  Court  of  Monroe  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Bryan  &  Morrison,  for  the  appellants. 

Mr.  William  Winkelman,  for  the  appellees. 

Per  Curiam  :  This  is  an  appeal  from  the  circuit  court  of 
Monroe  county,  in  which  proceedings  were  had  to  try  the 
right  of  property  in  certain  goods  and  chattels  levied  on  by 
the  sheriff  of  Monroe  county,  as  the  property  of  one  Mary  A. 
Wiesenborn,  defendant  in  execution,  and  which  was  claimed 
by  Nicholas  Welch  and  Joseph  Welch  as  their  property,  in 
virtue  of  a  mortgage  executed  by  Mrs.  Wiesenborn  to  them, 
on  January  14,  1876,  and  duly  acknowledged  and  recorded, 
and  actual  possession  taken  of  the  property  by  the  mortgagees 
before  the  executions  came  to  the  hands  of  the  sheriff,  which 
was  March  13,  1876. 

It  appears  that  the  mortgagees  were  the  brothers  of  Mrs. 
Wiesenborn,  who  had  been  left  a  widow  with  two  infant 
children,  for  whom  she  was  duly  appointed  guardian,  execu- 
ting a  bond   in   the  penal  sum  of  fourteen  thousand  dollars, 
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with  the  usual  conditions.  It  would  appear  this  person,  for 
some  cause,  had  become  much  embarrassed  in  her  business 
matters,  and  involved  in  debt,  there  being  prior  mortgages  to 
the  amount  of  several  thousand  dollars  on  all  or  a  portion  of 
this  same  property.  She  had  not  discharged  her  duty  as  guar- 
dian of  her  children,  but  seems  to  have  appropriated  their 
money,  amounting  to  many  thousand  dollars,  to  her  own  use, 
for  which  her  sureties  would  have  to  respond.  It  would  seem, 
without  any  solicitation  on  the  part  of  her  brothers  (her  sure- 
ties on  this  bond),  she  executed  the  mortgage  in  question, 
conveying,  besides  goods  and  chattels,  a  large  amount  of  real 
estate,  and  the  question  before  the  jury  was  the  good  faith  and 
honesty  of  this  transaction,  and,  so  far  as  a  verdict  can  effect 
such  a  result,  the  fairness  and  honesty  of  the  transaction  is 
established. 

The  jury  were  instructed  on  all  the  points  suggested  by 
counsel  on  both  sides,  but  it  is  complained  by  appellants,  Avho 
were  execution  creditors,  that  one  of  their  instructions,  had  it 
been  given,  might  have  led  the  jury  to  a  different  conclusion, 
recognizing,  in  its  fullest  extent,  the  necessity  of  strictly  cor- 
rect instructions  in  cases  like  this. 

This  instruction,  we  are  of  opinion,  is  not  materially  differ- 
ent from  the  first  instruction  given  for  appellants.  It  has  the 
same  elements  in  it,  and  it  was  not  error  to  refuse  it.  The 
evidence  seems  to  sustain  the  finding,  and  we  do  not  discover 
any  material  defect  in  the  instructions.  We  think  the  court 
properly  disposed  of  them. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Lucetta  S.  Stookey 

v. 

James  M.  Stookey  et  al. 

1.  Dower — right  as  against  heir  taking  by  deed.  There  is  no  difference  in  the 
legal  effect  of  a  conveyance  to  a  stranger  for  a  valuable  consideration,  and  one 
to  a  child  for  a  good  consideration,  as  regards  the  right  of  the  grantor's  widow 
to  dower  in  the  premises  conveyed.  In  assessing  the  value  of  her  dower,  in 
such  case,  she  will  be  confined  to  the  improvements  on  the  land  at  the  time  of 
the  conveyance,  although,  after  the  conveyance,  the  grantor  may  have  erected 
a  house  on  the  premises  with  his  own  means. 

2.  Practice — specific  objection  to  evidence.  If  the  admission  of  evidence  is 
objected  to  because  no  foundation  is  laid  in  the  pleadings,  as  in  an  answer,  the 
objection  must  be  specific  and  not  general,  so  as  to  afford  an  opportunity  to 
obviate  it  by  amendment.  It  can  not  be  specifically  urged  here  for  the  first 
time. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

Plaintiff  in  error,  the  widow  of  Samuel  Stookey,  deceased,  filed 
her  bill  in  the  circuit  court,  alleging  that  she  was  married  to  Sam- 
uel Stookey  in  1870;  that  at  that  time  he  owned  in  fee  a  cer- 
tain lot  in  the  town  of  Belleville,  and  that  in  1872  he  conveyed 
the  same  by  deed  to  the  defendants  in  error,  his  children,  and  that 
they  still  own  the  same  in  fee ;  that  she  did  not  release  her  dower 
right  in  the  same,  and  that  in  1875  Samuel  Stookey  died  ;  that 
afterward,  in  October  of  that  year,  the  complainant  demanded 
of  the  owners  of  the  fee  that  her  dower  be  set  apart  to  her, 
which  they  refused,  and  she  asks  that  the  same  be  assigned  or 
its  value  assessed. 

The  defendants  in  error  filed  answers  admitting  the  allegations 
of  the  bill,  and  united  in  the  prayer  that  the  value  be  assessed. 
It  was  agreed  that  the  property  was  not  capable  of  partition, 
and  by  consent,  a  jury  was  called  to  assess  the  annual  value 
of  her  dower  interest,  and  her  damages  accrued  in  lieu  of 
dower,  from  the  time  of  the  demand. 
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On  the  trial,  complainant  proved  that  there  were  two  houses 
upon  the  property  at  the  time  of  the  death  of  Samuel  Stookey 
and  at  the  time  of  the  trial,  one  an  old  house,  and  one  a  new 
one;  that  the  value  of  the  dower  in  the  old  house  was  $58  a 
year,  and  in  the  new  one  was  $120. 

It  further  appeared  from  the  proofs,  that  at  the  time  of  the 
conveyance  of  the  property  to  defendants  in  error,  it  was  done 
for  the  purpose  of  dividing  this  and  other  property  among  the 
children  of  the  grantor,  and  for  no  valuable  consideration,  and 
that  at  the  same  time  the  grantor  took  from  the  grantees  an 
instrument  in  writing  by  which  he  had  a  right  to  enjoy  the 
rents  and  profits  of  the  property  for  his  natural  life,  he  assum- 
ing the  payment  of  all  taxes  and  repairs. 

Defendants  then  offered  to  prove  that  the  new  house  was 
built  by  their  grantor  after  the  execution  of  the  deed  to  them. 
To  this,  complainant  objected,  but  the  proof  was  admitted,  and 
she  excepted.  The  witness  also  testified  that  the  grantor, 
when  building  the  new  house,  said  that  he  was  building  it  for 
his  children. 

Upon  this  proof,  the  annual  value  of  the  dower  interest  of 
complainant  was  assessed  at  $58  by  the  jury.  A  motion  made 
by  complainant  for  a  new  trial  was  denied,  and  judgment  was 
given  upon  the  verdict,  and  for  damages  at  that  rate  from  the 
time  of  the  demand  for  dower  by  complainant.  Complainant 
sues  out  this  writ  of  error. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  defendants  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  insisted,  that  upon  the  facts,  the  complainant  was  en- 
titled to  dower  in  the  premises,  in  the  condition  in  which  they 
were  at  the  time  of  the  death  of  her  husband,  and  this,  upon 
the  position  that  defendants  in  error  took  as  heirs  and  not  as 
purchasers.    We  can  not  sustain  this  position.     It  may  be  that 
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to  each  child  was  conveyed  the  precise  share  of  the  property 
which  it  would  have  inherited  in  absence  of  the  conveyance, 
and  in  absence  of  any  change  in  the  condition  of  the  property. 
Their  father  chose  to  give  them  the  property  by  deed,  rather  than 
by  will,  or  by  inheritance,  and  he-  must  be  taken  to  have  in- 
tended to  accomplish  the  legal  effect  attendant  upon  the  con- 
veyance. We  perceive,  in  this  regard,  no  difference  in  principle 
between  the  legal  effect  of  a  conveyance  to  a  stranger  for  a 
valuable  consideration  and  a  conveyance  to  a  child  for  a  good 
consideration. 

Again,  it  is  objected,  that,  under  the  pleadings,  this  proof 
w^as  not  admissible.  It  would  undoubtedly  have  been  more 
appropriate  had  this  partial  defense  been  set  up  in  the 
answer  of  defendants  in  error.  The  objection  to  the  proof 
was  not  placed  specifically  upon  this  ground.  Had  that  point 
been  made  directly,  the  answer  might  have  been  amended,  and 
the  objection  thus  obviated.  The  objection,  on  account  of  a 
variance,  can  not  be  raised  in  this  court  for  the  first  time.  It 
is  not  necessary  that  we  decide,  and  we  do  not  consider  here 
the  question,  whether  or  not  such  an  objection  would  have 
been  good  if  made  in  the  court  below. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Parker  M.  Tate  et  al. 


George  W.  Tate  et  al. 

Will — burden  of  proof  on  bill  to  set  aside.  Where  a  bill  is  filed  to  set  aside 
a  will,  the  burden  of  sustaining  the  will  is  cast  upon  those  averring  its 
validity,  and  the  question  is  tried  de  novo. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county;  the 
Hon.  Willis  Allen,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  filed  by  Braxton  P.  Tate  and 
Harriet  E.  Tate,  by  George  W.  Tate,  their  next  friend,  and 
Hiram  B.  Tate,  against  Parker  M.  Tate  and  Robert  A.  Tate, 
to  set  aside  the  will  of  John  V.  Tate,  resulting  in  a  decree 
setting  aside  the  will. 

Mr.  C.  K.  Davis,  for  the  plaintiffs  in  error. 

Per  Curiam:  This  is  a  writ  of  error,  brought  to  reverse 
a  decree  setting  aside  a  will.  Where  a  bill  is  filed  to  set  aside 
a  will,  the  burden  of  sustaining  the  will  is  cast  upon  those 
averring  its  validity,  and  the  question  is  tried  de  novo.  The 
proofs  upon  which  the  decree  rests  are  not  preserved,  and  no 
sufficient  ground  for  the  maintenance  of  the  will  is  shown. 
The  recitals  sustain  the  decree. 

The  proceeding  does  not  seem  to  have  been  according  to  the 
most  approved  modes,  but  we  find  no  sufficient  irregularity  to 
authorize  a  reversal  of  the  decree. 

Decree  affirmed. 


The  Merchants'  Despatch  Transportation   Company 

v. 

John  Leysor. 

1.  Carrier — limitation  of  liability.  The  right  of  a  carrier  to  limit  its  com- 
mon law  liability  by  contract,  if  made  fairly  and  advisedly  on  behalf  of  the 
shipper,  can  not  be  denied;  but  the  mere  fact  that  the  bill  of  lading  given 
contains  a  clause  exempting  the  carrier  from  loss  of  the  goods  by  fire,  can  not 
be  held  conclusive  of  such  a  contract. 

2.  If  a  shipper,  with  full  knowledge  of  the  terms  and  conditions  of  a  bill 
of  lading  given  for  goods  to  be  transported,  assents  to  and  accepts  the  same  as 
the  contract  under  which  the  goods  are  shipped,  then  the  bill  of  lading  will 
constitute  a  binding  contract,  which  will  control  the  rights  and  liabilities  of 
the  parties.  Whether  the  shipper  knows  the  terms  and  conditions  of  a  bill  of 
lading,  and  assents  to  the  same,  is  a  question  of  fact  for  the  jury. 

3.  Same — restriction  of  liability  in  bill  of  lading  not  assented  to  by  shipper. 
Where  the  shipper  of  goods   has  no  knowledge  that  the  bill  of  lading  given 


44  Merchants'  Desp.  Trans.  Co.  v.  Leysor.  [June  T. 

Syllabus. 

contains  a  provision  releasing  the  carrier  from  liability  for  loss  by  fire,  and 
the  goods  are  destroyed  by  fire  before  reaching  their  destination,  and  while  in 
the  custody  of  the  carrier,  the  latter  will  be  liable  to  the  owner  for  their  value. 

4.  Deposition — mistake  in  name  of  party.  Where  suit  was  brought  against 
the  ';  Merchants'  Despatch  Company,"  and  a  deposition  taken  on  behalf  of  the 
plaintiff,  together  with  the  notice  of  the  same,  was  in  the  same  name,  and 
afterwards,  by  leave  of  court,  the  summons  was  amended  so  as  to  describe  the 
defendant  as  the  "Merchants'  Despatch  Transportation  Company,"  it  was  held, 
that  under  the  circumstances  the  slight  mistake  in  the  defendant's  name  in  the 
notice  and  in  the  deposition,  was  not  a  sufficient  error  to  exclude  the  deposi- 
tion as  evidence. 

5.  Same — objection  to  misnomer  of  party  must  be  taken  before  trial.  A  mere 
formal  objection  to  a  deposition,  such  as  a  slight  mistake  in  the  corporate  name 
of  the  defendant,  must  be  urged  by  motion  to  suppress,  before  the  case  is  called 
for  trial.     After  trial,  the  objection  comes  too  late. 

6.  Same — specific  objection  must  be  made  to  answers  giving  a  mere  legal  opinion. 
The  opinion  of  a  witness  given  in  a  deposition  as  to  the  liability  of  a  carrier 
under  a  bill  of  lading,  is  not  competent  testimony,  but  a  specific  objection 
should  be  made  to  the  same  on  the  trial.  It  comes  too  late  when  made  in  this 
court  for  the  first  time. 

7.  Practice — time  to  object  to  evidence.  This  court  will  not  inquire  whether 
declarations  of  an  agent  are  competent  to  establish  a  promise  to  pay,  where  the 
record  fails  to  show  that  the  other  party  objected  to  the  introduction  of  evi- 
dence of  them. 

8.  Evidence- — declarations  of  agent.  Where  the  fact  of  agency  has  been 
proved,  either  expressly  or  presumptively,  the  act  of  the  agent,  co-extensive 
with  his  authority,  is  the  act  of  the  principal,  and  whatever  the  agent  says 
within  the  scope  of  his  authority,  the  principal  says,  and  evidence  may  be 
given  of  such  acts  and  declarations  as  if  they  had  been  actually  done  and 
made  by  the  principal  himself. 

9.  Where  a  general  agent  of  a  common  carrier,  with  power  to  settle  and 
adjust  losses,  makes  a  promise  to  pay  for  a  loss  upon  a  certain  contingency, 
evidence  of  such  promise  is  proper  for  the  consideration  of  the  jury  in  a  suit 
against  the  carrier  for  a  loss  of  goods  shipped. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  J.  H.  Yager,  for  the  appellant. 

Mr.  Charles  P.  Wise,  for  the  appellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action,  brought  by  John  Leysor  against  The 
Merchants'  Despatch  Transportation  Company,  to  recover  the 
value  of  certain  goods  which  the  plaintiif  purchased  in  New 
York  and  shipped  to  Alton,  in  this  State,  on  defendant's  freight 
line.  The  goods,  while  in  transitu,  were  destroyed  by  fire  in 
Chicago,  in  the  fall  of  1871. 

The  bill  of  lading,  read  in  evidence,  contained  a  provision 
exempting  the  company  from  loss  occasioned  by  fire.  The 
right  of  the  defendant  to  limit  its  common  law  liability  by 
contract,  if  made  fairly  and  advisedly  on  behalf  of  the  shipper, 
can  not  be  successfully  denied ;  but  the  mere  fact  that  the  bill 
of  lading  contained  a  printed  clause  exempting  the  company 
from  loss  of  the  goods  arising  from  fire,  can  not  be  held  con- 
clusive. If  the  shipper,  with  full  knowledge  of  the  terms  and 
conditions  of  the  bill  of  lading,  had  assented  to  and  accepted 
the  same  as  the  contract  under  which  the  goods  were  shipped, 
between  him  and  the  company,  then  the  bill  of  lading  would 
have  been  a  binding  contract,  which  would  control  the  rights 
and  liabilities  of  the  parties.  But  whether  the  shipper  knew 
of  the  terms  and  conditions  of  the  bill  of  lading,  and  assented 
to  its  conditions  and  restrictions,  was  a  question  of  fact  for  the 
jury,  to  be  determined  from  the  evidence,  as  was  held  in 
Field  v.  Chicago  and  Rock  Island  R.  R.  Co.  71  111.  458. 

The  testimony  introduced  on  the  trial  is  clear  and  uncon- 
tradicted that  the  shipper  had  no  knowledge  whatever  that 
the  bill  of  lading  contained  a  provision  releasing  the  company 
from  loss  occasioned  by  fire.  The  proof  is  clear  that  the  goods 
were  shipped  on  defendant's  line,  and  were  never  delivered  to 
the  plaintiif,  but  were  destroyed  by  fire  while  in  the  custody 
and  under  the  control  of  the  defendant.  The  finding  of  the 
jury,  therefore,  in  favor  of  the  plaintiff,  was  fully  sustained 
by  the  evidence. 

The  only  other  question  presented  by  the  record  is,  whether 


46  Merchants'  Desp.  Trans.  Co.  v.  Leysor.  [June  T. 

Opinion  of  the  Court. 

improper  evidence  was  admitted  on  behalf  of  the  plaintiff  on 
the  trial  of  the  cause.  The  action  was  commenced  against  the 
defendant  by  the  name  of  the  "Merchants7  Despatch  Com- 
pany." After  service,  by  leave  of  court,  the  summons  was 
amended,  and  defendant  described  therein  as  the  "  Merchants' 
Despatch  Transportation  Company."  Before  the  amendment, 
however,  upon  due  notice  served  upon  the  attorneys  of  defend- 
ant, a  commission  was  issued,  and  the  deposition  of  John  H. 
Knapp,  of  New  York,  who  sold  the  goods  to  the  plaintiff, 
was  taken.  In  the  notice,  and  also  in  the  deposition,  the  de- 
fendant is  described  as  the  "  Merchants'  Despatch  Company." 
When  this  deposition  was  offered  in  evidence,  defendant  ob- 
jected on  the  ground  it  was  not  taken  as  evidence  in  the  case 
then  on  trial,  but  the  court  overruled  the  objection,  and  this 
is  relied  upon  as  error.  The  defendant  had  notice  that  a  com- 
mission would  issue  to  take  the  deposition.  It  had  the  oppor- 
tunity to  file  cross-interrogatories,  to  be  propounded  to  the 
witness.  Under  such  circumstances,  the  fact,  alone,  that  in 
the  notice  or  in  the  deposition  occurred  a  slight  mistake  as  to 
the  defendant's  corporate  name,  we  do  not  regard  as  a  suffi- 
cient error  to  exclude  the  evidence  from  the  jury.  The  depo- 
sition was  taken  in  the  case  on  trial.  The  objection  was  formal, 
and  as  it  was  not  urged  on  a  motion  to  suppress,  before  the 
cause  was  called  for  trial,  the  objection  came  too  late. 

It  is  also  contended,  that  the  court  erred  in  permitting  the 
answers  to  interrogatories  six  and  seven  to  be  read  to  the  jury. 
In  the  answer  to  each  of  the  interrogatories,  the  witness  gave 
his  opinion  in  regard  to  the  liability  of  the  defendant  under 
the  bill  of  lading.  The  opinion  of  the  witness  was  not  com- 
petent testimony,  and  had  the  answers  been  objected  to,  no 
doubt  the  court  would  have  excluded  them,  but  no  specific 
objection  was  made  to  the  introduction  of  this  portion  of  the 
evidence.  The  entire  deposition,  when  offered,  was  objected 
to,  but  no  objection  whatever  was  interposed  to  the  answers  to 
interrogatories  six  and  seven.  As  the  objection  is  made  for  the 
first  time  here,  it  comes  too  late. 
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It  is  also  urged,  that  the  court  erred  in  admitting  the  evi- 
dence of  the  plaintiff,  to  the  effect  that  an  agent  of  the  com- 
pany, after  the  goods  were  destroyed,  called  on  him  and  stated 
that  a  suit  was  then  pending  to  test  the  liability  of  the  com- 
pany for  goods  lost  by  fire,  and  if  plaintiff  would  not  sue,  in 
the  event  that  the  pending  suit  was  decided  adverse  to  the 
company,  then  plaintiff  would  be  paid.  Whether  the  declara- 
tions of  the  agent  of  the  company  made  to  the  plaintiff  were 
competent  evidence  tending  to  establish  a  promise  to  pay  for 
the  goods,  it  will  not  be  necessary  here  to  determine,  as  the 
record  fails  to  show  the  defendant  objected  to  the  introduction 
of  the  evidence.  One  William  Stein  was  called  as  a  witness, 
on  behalf  of  the  plaintiff.  He,  in  substance,  testified,  that  the 
local  agent  of  the  defendant,  residing  at  Alton,  called  on  him, 
in  company  with  the  general  agent  of  the  company,  and  that 
the  general  agent  represented  that  a  suit  was  then  pending  in 
court  which  would  settle  the  liability  of  the  company  for 
goods  lost  in  transitu  by  fire;  and  if  the  parties  in  Alton,  in- 
cluding the  plaintiff,  would  not  sue,  but  wait  until  the  pending- 
suit  was  decided,  they  would  all  be  paid,  if  it  was  held  the 
company  was  liable. 

Starkie  on  Evidence,  part  4,  page  60,  says ;  "  Where  the 
act  of  agency  has  been  proved,  either  expressly  or  presump- 
tively, the  act  of  the  agent,  co-extensive  with  the  authority,  is 
the  act  of  the  principal,  whose  mere  instrument  he  is;  and 
then,  whatever  the  agent  says,  within  the  scope  of  his  author- 
ity, the  principal  says,  and  evidence  may  be  given  of  such  acts 
and  declarations  as  if  they  had  been  actually  done  and  made 
by  the  principal  himself." 

It  does  not  seem  to  be  disputed  that  the  person  making  the 
declarations  was  the  general  agent  of  the  company,  and  that 
he  had  authority  to  act  in  the  capacity  of  a  general  agent.  If 
he  was  clothed  with  general  authority  to  transact  any  and  all 
business,  he  undoubtedly  had  the  power  to  settle  or  adjust  the 
claim  of  plaintiff,  and  if  he  had  authority  to  settle  or  pay,  we 
perceive  no  reason  why  his  declarations  to  pay  in   a   certain 
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contingency  were  not  competent  evidence  for  the  consideration 
of  the  jury. 

As  we  perceive  no  substantial  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


Albert  M.  Meints 
v. 

East  St.  Louis  Co-operative  Rail  Mill  Co.,  use,  etc. 

Garnishment — stockholder  owing  on  calls.  It  seems  a  stockholder  in  an  in- 
corporated company,  who  owes  the  company  for  unpaid  stock,  upon  which  a 
call  has  been  made  and  notice  given,  is  liable  to  be  garnisheed  on  a  judgment 
recovered  against  the  company. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  Thomas  Quick,  and  Mr.  Luke  H.  Hite,  for  the  ap- 
pellant. 

Messrs.  Freels  &  Rafter,  Mr.  "W.  H.  Bennett,  and  Mr. 
William  C.  Ellison,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
of  St.  Clair  county,  rendered  in  favor  of  the  East  St.  Louis 
Co-operative  Rail  Mill  Company,  for  the  use  of  Maurice  F. 
Tissier,  and  against  Albert  M.  Meints,  defendant.  The  facts 
are,  substantially,  these :  Maurice  F.  Tissier  obtained  a  judg- 
ment, before  a  justice  of  the  peace  of  St.  Clair  county,  against 
the  rail  mill  company,  for  one  hundred  and  three  dollars  and 
twenty-five  cents,  and  costs  of  suit.  The  appellant,  Meints, 
was  summoned  as  garnishee,  and  personally  served  with  process. 
Meints  answered  to  the  proceeding,  the  cause  was  duly  heard, 
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and  judgment  was  rendered  against  Meints  for  one  hundred 
and  twenty  dollars  and  fifty  cents,  being  the  amount  of  the 
judgment  against  the  rail  mill  company,  plus  the  costs  of  suit. 

Meints  appealed  to  the  circuit  court,  and  the  cause  was  there 
tried,  resulting  in  a  verdict  for  the  same  amount.  A  motion 
for  a  new  trial  was  denied,  and  judgment  rendered  against 
Meints  for  one  hundred  and  twenty  dollars,  and  costs;  and 
Meints,  on  this  appeal  to  this  court,  insists  that  the  verdict 
was  contrary  to  the  law  and  the  evidence;  that  the  court  gave 
improper  instructions  for  the  plaintiff,  and  refused  proper 
instructions  for  defendant;  that  the  court  excluded  proper 
evidence  on  the  part  of  the  defendant,  and  admitted  improper 
evidence  on  behalf  of  plaintiff,  and  because  of  newly  discov- 
ered evidence.  This  last  point  is  not  pressed  upon  the  atten- 
tion of  the  court.  As  to  the  other  points,  it  seems  that  the 
action  against  appellant  was  based  upon  the  alleged  fact  that 
he  was  a  stockholder  in  this  rail  mill  company,  and  that  is 
the  principal  question  in  the  case — was  he  such  stockholder? 

There  is  some  conflict  in  the  testimony.  Appellant  averred, 
under  oath,  that  he  had  purchased  twenty  shares  of  the  stock 
from  one  Knight,  on  which  Knight  had  paid  about  four  hun- 
dred and  thirteen  dollars,  for  which  he  paid  Knight  fifty  dol- 
lars in  money,  and  his  note,  payable  in  four  months.  He  also 
bought  some  stock  from  the  Ferris',  but  did  not  tell  either  of 
these  parties  that  he  was  buying  on  account  of  another  person. 
Appellant  claims  that  he  purchased  these  shares  for  and  on 
account  of  M.  V.  Smith,  the  general  superintendent  of  the 
company,  who  did  not  wish  it  to  be  known  that  he  was  pur- 
chasing the  stock. 

Smith's  testimony  was  received,  and  he  stated  there  was  an 
understanding  among  the  stockholders  that  their  custom  and 
trade  should  be  confined  to  their  own  members;  that  orders 
should  be  issued  to  the  men,  on  members  of  the  company  who 
were  in  any  kind  of  business — such  as  the  grocery  business. 
Mr.  Joyce  was  a  director,  and  had  a  grocery  store;  and  they 
were  issuing  orders  to  their  men,  on  Joyce,  for  groceries.  This 
4—89  III. 
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was  carried  on  till  complaint  was  made  that  Joyce  was  charging 
too  much.  The  men  wanted  orders  on  other  stores.  They 
did  give  some  orders  on  other  stores,  but  it  was  stopped  by 
Joyce.  He  then  went  to  appellant,  and  asked  him  to  become 
a  stockholder.  He  wanted  him  to  take  enough  stock  to  issue 
orders  on  him.  Appellant  consented  to  purchase  stock,  and 
consented  to  have  the  stock  he  had  purchased  transferred  on 
the  books  of  the  company,  which  was  done,  and  orders  were 
issued  on  him,  and  he  accepted  them.  Smith  further  testified 
that  Patrick  Ferris,  who  owned  five  shares  of  stock,  requested 
witness  to  have  his  shares  transferred  on  the  books  to  appel- 
lant, who  had  purchased  them. 

Mr.  Millard,  the  secretary  of  the  company,  testified  from 
the  records  of  the  proceedings  of  the  board  of  directors,  direct- 
ing him  to  procure  a  stock  ledger,  from  which  it  appeared  that 
C.  Ferris  had  one  share  of  stock,  Patrick  Ferris  five  shares, 
and  William  Knight  twenty  shares.  The  same  record  showed 
the  consent  to  the  transfer  on  the  books  of  the  company  to 
Meints,  the  appellant.  This  ledger  also  showed  the  state  of 
appellant's  account  after  these  transfers  had  been  made.  It 
also  shows  there  was  a  call  on  the  stockholders  for  fifty  dol- 
lars on  each  share  of  stock,  of  which  appellant  was  duly  noti- 
fied. Appellant  then  went  to  Smith,  telling  him  he  wanted  a 
settlement,  and  said  to  Smith  that  the  company  had  called  in 
the  amount  due  on  the  stock,  and  he  did  not  want  to  be 
bothered  with  it  any  more ;  that  Smith  refused  to  take  the 
stock  off  his  hands.  It  appears,  subsequent  to  this,  appellant 
requested  Smith  to  have  his  shares  reduced  to  paid  up  shares. 

There  was  testimony  tending  to  support  appellant's  version 
of  the  transaction,  and  presented  a  fair  case  for  the  determina- 
tion of  a  jury,  and  we  do  not  think  they  have  found  against 
the  preponderance  of  the  evidence ;  and  so  it  may  be  said 
there  was  conflict  as  to  Meints  agreeing  to  a  transfer  of  this 
stock  to  him  on  the  books  of  the  company.  There  was  a  good 
reason  why  appellant  should  be  a  stockholder,  as  it  was  a  co- 
operative association,  and  he  was  a  grocery  merchant. 
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Upon  all  these  contested  and  conflicting  points,  the  jury 
were  the  proper  judges  of  the  real  fact,  and  we  see  no  cause 
for  disturbing  their  verdict. 

We  do  not  perceive,  in  view  of  the  facts  in  this  record,  any 
substantial  objection  to  the  instructions  given  on  behalf  of 
appellee,  of  which  appellant  complains. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Anthony  Steele,  Exr. 

v. 
Elizabeth  Steele  et  al. 

1.  Appeal— -from  county  to  circuit  court.  An  appeal  lies  from  the  county  to 
the  circuit  court  in  all  matters  arising  under  the  statute  relating  to  the  admin- 
istration of  the  estates  of  deceased  persons,  and  this  includes  orders  or  decrees 
made  granting  leave  to  sell  real  estate  to  pay  debts. 

2.  Same — statute  construed.  Section  188  of  chapter  37,  Rev.  Stat,  of  1874, 
does  not,  either  expressly  or  by  implication,  repeal  any  part  of  section  123  of 
chapter  3,  Rev.  Stat.  1874,  but  appeals  may,  in  the  discretion  of  the  party  ap- 
pealing, be  prosecuted  as  provided  by  either  section. 

3.  Evidence  —  minutes  of  county  clerk.  Minutes  of  the  county  clerk,  to 
the  etfect  that  an  executor  had  been  ordered  to  give  an  additional  bond,  and 
upon  his  failure  to  do  so  was  removed,  are  not  admissible  in  evidence  for  any 
purpose.  But  if  such  are  the  facts,  the  record  may  be  amended  so  as  to  show 
it,  and  the  record,  when  amended,  will  constitute  the  only  proper  evidence  of 
removal. 

4.  Administration — removal  of  administrator  does  not  defeat  an  application  to 
sell  real  estate.  The  fact  that  an  executor  or  administrator  has  been  removed 
after  petition  has  been  filed  to  sell  lands  to  pay  debts,  is  no  reason  for  the  dis- 
missal of  the  proceeding.  The  proceeding  can  only  be  delayed  until  a  properly 
qualified  executor  or  administrator  shall  be  found  to  proceed. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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Mr.  Abeam  G,  Gordon,  and  Mr.  J.  Blackburn  Jones, 
for  the  appellant. 

Mr.  J.  Perky  Johnson,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  a  petition  by  appellant,  as  executor  of  the  last 
will  and  testament  of  John  Steele,  deceased,  addressed  to  the 
county  court  of  Randolph  county,  for  a  decree  for  the  sale  of 
real  estate  to  pay  debts. 

An  appeal  was  prayed  and  perfected,  from  the  order  of  the 
county  court  refusing  the  prayer  of  the  petition,  to  the  circuit 
court. 

Appellees  moved  that  the  circuit  court  dismiss  the  appeal 
because  "Anthony  Steele  was  not,  and  had  not  been  since  the  25th 
of  May,  1875,  executor  of  the  estate  of  John  Steele,  deceased/' 
and  because  no  appeal  lies  in  such  cases  from  the  county  to 
the  circuit  court.  The  court  dismissed  the  appeal  on  the 
ground  that  no  appeal  lies  in  such  cases  from  the  county  to 
the  circuit  court. 

This  ruling  of  the  court  was  erroneous.  The  right  of  appeal 
from  the  county  to  the  circuit  court,  is  expressly  given  by 
§  123,  chap.  3,  Rev.  Stat.  1874,  in  all  matters  arising  under 
that  chapter,  which  includes  decrees  for  sale  of  lands  to  pay 
debts  (see  §  129),  and  we  have  held  that  §  188,  of  chap.  37, 
Rev.  Stat.  1874,  does  not,  either  expressly  or  by  implication, 
repeal  any  part  of  §  123,  chap.  3,  but  that  appeals  may  be, 
in  the  discretion  of  the  party  appealing,  prosecuted  as  provided 
by  either  section.  Fovrter  v.  Pirkins,  77  111.  271 ;  Ashford  v. 
The  People,  82  id.  214;  Johnson  v.  The  People,  84  id.  377. 

And  we  are  also  of  opinion  that  the  court  would 'not  have 
been  authorized  to  dismiss  the  appeal  on  the  other  ground  in- 
sisted upon  in  appellees'  motion.  There  seems  to  have  been  no 
other  evidence,  in  support  of  the  motion,  than  certain  minutes 
of  the  county  clerk,  to   the  effect  that  the  executor  had  been 
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ordered  to  make  and  file  an  additional  bond,  and  that,  upon 
his  failure  to  do  so,  he  was  removed.  These  minutes  were  in- 
admissible for  any  purpose.  McCormich  v.  Wheeler  et  al.  36 
111.  114.  If  the  fact  was  as  claimed,  application  should  have 
been  made  to  the  county  court  to  have  the  record  so  amended 
as  to  show  it,  and  the  record,  when  amended,  would  have  con- 
stituted the  only  proper  evidence  of  the  fact  of  removal. 

But  we  do  not  conceive  the  fact  that  an  administrator  or 
executor  has  been  removed  after  petition  has  been  filed  to  sell 
lands  to  pay  debts,  is  any  reason  why  the  suit  should  be  dis- 
missed. It  is  a  sufficient  and  conclusive  reason  why  the  indi- 
vidual removed  should  not  be  allowed  to  further  interfere 
with  or  control  the  proceeding,  but  he  has  no  personal  interest 
in  the  case,  and  his  disability  to  act  should  not  affect  its  prose- 
cution. Such  a  proceeding  is,  where  the  personal  property  is 
insufficient  to  pay  debts,  an  indispensable  one  in  the  adminis- 
tration of  the  estate.  There  is  no  reason  why  the  change  of 
executors  or  administrators  should  burden  the  estate  with  costs, 
or  be  allowed  to  defeat  or  delay  creditors  in  the  collection  of 
their  debts. 

It  is  sufficient,  in  such  cases,  that  the  proceeding  be  delayed 
until  a  properly  qualified  executor  or  administrator  shall  be 
found  to  proceed,  but  we  apprehend  there  can  be  no  reason 
why  the  proceeding  shall  be  dismissed. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Roland  G.  Whitney 


U.  G.  Stevens. 


1.  Limitation — proof  must  shoto  ivhether  land  was  vacant  or  occupied  during 
lime  of  paying  taxes.  Proof  of  the  payment  of  all  taxes  on  land  for  seven  suc- 
cessive years   under  claim   and  color  of  title,  without  showing  the  land  was 
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vacant  and  unoccupied,  or  was  occupied,  during  such  period  of  seven  years, 
is  ineffectual  to  create  the  bar  of  the  Statute  of  Limitations. 

2.  To  constitute  a  bar  to  an  action  of  ejectment,  a  party  must  show  a  com- 
plete performance  under  either  the  one  or  the  other  of  the  sections  of  the  Limi- 
tation law  of  1839.  He  will  not  be  permitted  to  show  part  performance  under 
one  section  and  part  under  another,  and  thus  avail  of  the  provisions  of  both. 

3.  Same — claim  and  color  of  title.  The  omission  to  file  with  the  sheriff  a 
sufficient  affidavit,  as  required  by  statute,  before  taking  a  sheriff's  deed  for 
land  sold  for  taxes,  will  not  prevent  such  deed  from  being  claim  and  color  of 
title  acquired  in  good  faith,  under  the  Limitation  act  of  1839. 

Appeal  from  the  Circuit  Court  of  Jasper  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Roland  G. 
Whitney  against  U.  G.  Stevens,  to  recover  160  acres  of  land. 
The  court  rendered  judgment  in  favor  of  the  defendant. 

Messrs.  Honey  &  Halley,  for  the  appellant. 

Messrs.  Bkown  &  Gibson,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Plaintiff  made  proof  that  the  title  that  was  in  the  purchaser 
from  the  government  to  the  land  in  controversy  came  to  him 
through  mesne  conveyances,  and  also  by  direct  conveyance 
from  the  patentee  himself,  and  rested  his  case.  As  a  matter 
of  defense,  defendant  introduced  as  claim  and  color  of  title 
the  record  of  a  tax  deed,  made  to  himself  in  1864,  which,  on 
its  face,  purported  to  convey  the  title  of  the  property  to  him, 
and  made  proof  of  payment  of  all  taxes  assessed  on  the  land 
for  more  than  seven  successive  years  thereafter.  But  it  will 
be  perceived  the  testimony  offered  fails  to  show  the  bar  of  the 
statute  insisted  upon  is  effectual.  It  is  not  proved  the  land 
was  vacant  and  unoccupied  for  any  period  of  seven  years  for 
which  defendant  paid  all  taxes  assessed  thereon,  or  that  the 
premises  were  occupied  for  any  such  period  during  which  de- 
fendant was  paying  the  taxes  under  claim  and  color  of  title. 
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All  the  proof  there  is  on  that  subject  is,  the  land  was  vacant 
and  unoccupied  at  the  date  of  the  tax  sale,  and  that  defendant 
placed  a  tenant  in  possession  after  the  "  chancery  suit "  was 
commenced ;  but  when  that  was  can  not  be  known  from  any- 
thing in  this  record.  The  law  is  well  settled,  that  to  consti- 
tute a  bar  a  party  must  show  a  complete  performance  under 
either  the  one  or  the  other  of  the  sections  of  the  Statute  of  Lim- 
itations. He  will  not  be  permitted  to  show  part  performance 
under  one  section  and  part  under  the  other,  and  thus  avail  of 
the  provisions  of  both  sections  at  the  same  time.  Ross  v. 
Coat,  58  111.  53. 

The  objection  to  the  introduction  of  the  record  instead  of 
the  original  deed  can  be  obviated  on  another  trial,  when  the 
affidavit  of  defendant  can  be  made  to  conform  more  exactly 
with  the  provisions  of  the  statute,  and  the  affidavits  of  other 
parties  who  had  possession  of  the  deed  at  the  former  trial  can 
be  produced. 

As  respects  the  point  made,  that  the  tax  deed  is  not  color 
of  title  in  defendant  because  it  does  not  appear  any  sufficient 
affidavit,  such  as  the  statute  requires,  was  lodged  with  the 
sheriff  before  the  deed  was  taken  out,  we  think  it  can  not  be 
maintained.  At  most,  the  affidavit  is  but  evidence  of  what 
defendant  had  done  to  comply  with  the  law,  and  as  it  does  not 
appear  he  omitted  any  duty  enjoined  upon  him  by  law  that  in 
any  way  affected  the  rights  of  adverse  claimants,  the  deed 
may,  nevertheless,  be  claim  and  color  of  title  acquired  in  good 
faith,  notwithstanding  the  omission. 

This  case  is  not  like  Dalton  v.  Lucas,  63  111.  337,  where 
defendant  omitted  a  plain  duty  enjoined  upon  him  by  positive 
law,  and  which  was  necessary  for  the  protection  of  the  owner 
of  the  land  sold. 

For  the  reasons  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Rebecca  Majors 

v. 

Eebecca  R.  Everton  et  al. 

Conveyance — -from  husband  to  wife  upheld  in  equity.  A  deed  of  land  by  a 
husband  to  his  wife,  in  consideration  of  love  and  affection,  where  the  gift  is 
but  a  reasonable  provision  for  the  wife,  will  be  sustained  in  a  court  of  equity 
as  against  the  heirs  of  the  husband. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  plaintiif  in  error. 

Mr.  Rufus  Cope,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  on  the  chancery  side  of  the  circuit 
court  of  Clay  county,  for  the  partition  and  assignment  of  dower 
in  some  sixty  acres  of  land. 

The  bill  charges,  that  in  May,  1874,  William  Howe  died 
intestate,  seized  of  the  lands;  that  he  left  Rebecca  Howe  (now 
Rebecca  Majors),  his  widow,  who  is  entitled  to  dower  in  the 
lands,  also  six  children  and  a  grandchild,  Eugene  Hicks ;  that 
said  children  were  each  entitled  to  one-seventh  of  the  lands; 
that  since  the  death  of  William  Howe,  five  of  the  children 
conveyed  all  of  their  interest  in  the  lands  to  the  other  child, 
Rebecca  Everton,  who  now  owns  the  undivided  six-sevenths, 
and  Eugene  Hicks  the  undivided  one-seventh,  of  the  lands, 
subject  to  the  dower  of  the  said  Rebecca  Majors.  The  said 
Rebecca  Everton  and  Eugene  Hicks  are  the  complainants,  and 
Rebecca  Majors  the  defendant,  in  the  bill. 

The  bill  charges,  further,  that  William  Howe,  in  his  life- 
time, made  a  deed  to  his  wife,  Rebecca  Howe  (now  Rebecca 
Majors),  conveying  to  her  the  lands;  that  the  deed  was  with- 
out consideration,  and  void,  being  executed  by  the  said  Wil- 
liam to  his  wife,  and  that  she  claims  to  own  the  lands  in  fee, 
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under  the  deed ;  that  said  William  Howe  bought  the  lands 
with  funds  derived  from  the  estate  of  Pauline  Harrison,  his 
daughter,  and  sister  of  Rebecca  Everton ;  that  said  Pauline 
Harrison  died  in  1870,  and  on  her  death-bed  made  the  request 
that  her  property  should  not  be  permitted  to  pass  to  Rebecca 
Majors;  that  said  Rebecca  Majors  now  occupies  a  homestead 
worth  $1200,  purchased  with  the  money  of  said  William  Howe, 
and  conveyed  to  her,  to  which  complainants  make  no  claim. 

The  prayer  of  the  bill  is  for  partition  of  the  lands  between 
the  complainants,  and  the  assignment  of  her  dower  to  the  said 
Rebecca  Majors. 

The  circuit  court,  on  final  hearing  upon  bill,  answer,  repli- 
cation and  evidence,  decreed  that  the  deed  to  Rebecca  Majors 
was  void,  that  she  wTas  entitled  to  dower  in  the  land,  and  that 
the  complainants  owned  the  land,  as  claimed  in  the  bill,  sub- 
ject to  the  dower,  and  ordered  the  assignment  of  dower  to  the 
defendant,  and  partition  between  the  complainants  as  found 
entitled  by  the  decree.     Defendant  brings  this  writ  of  error. 

The  answer  admits  that  the  only  consideration  of  the  deed 
from  William  Howe  to  the  defendant,  his  wife,  was  love  and 
affection  for  her. 

Such  a  deed  from  husband  to  wife  is  not  necessarily  void  in 
equity.  On  the  contrary,  courts  of  equity  not  unfrequently 
uphold  such  deeds.  Dale  v.  Lincoln,  62  111.  22,  is  a  case 
where  such  a  deed  was  sustained  in  equity  against  the  claim 
of  a  grantee  of  the  heirs  of  the  husband;  and  2  Story's  Eq. 
Jur.  §  1374,  Shepard  v.  Shepard,  7  Johns.  Ch.  57,  Jones  v. 
Obenstrain,  10  Gratt.  259,  Hunt  v.  Johnson,  4-4  N-.  Y.,  were 
referred  to  as  authorities  supporting  the  decision. 

The  gift,  here,  was  but  a  reasonable  provision  for  the  wife. 
The  proof  fails  to  show  that  the  land  was  bought  by  Howe 
with  funds  derived  from  the  estate  of  Pauline  Harrison,  in 
any  sense  that  would  charge  it  with  the  character  of  a  trust. 
The  only  claim  here  involved,  as  against  the  deed,  being  that 
of  the  heirs  at  law  of  the  husband,  we  see  no  sufficient  reason 
why  a  court  of  equity  should  interpose  and  set  aside  the  deed; 
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but  we  view  it  as  a  case  where  the  deed  should  be  upheld  in 
equity. 

The  decree  will  be   reversed,  and   the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


Bowlesville  Mining  and  Manufacturing  Company 

v. 

Thomas  Pulling. 

Appeal — -from  county  to  circuit  court — clerk  can  not  approve  bond.  Upon  appeal 
from  the  county  to  the  circuit  court,  the  court  must  not  only  fix  the  amount  of 
the  bond,  and  its  conditions,  but  must  also  approve  of  the  security.  The  court 
can  not  delegate  the  power  to  approve  the  security  to  its  clerk,  any  more  than 
the  others.  Where  the  bond  is  approved  by  the  county  clerk,  the  appeal  is 
properly  dismissed.     The  rule  is  different  in  appeals  from  the  circuit  court. 

Appeal  from  the  Circuit  Court  of  Gallatin  county ;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

Mr.  "William  G.  Bowman,  for  the  appellant. 

Mr.  E.  D.  Youngblood,  for  the  appellee. 

Per  Curiam  :  This  was  a  suit  in  the  county  court  of  Gal- 
latin county,  and  appealed  to  the  circuit  court  The  county 
court  granted  an  appeal,  fixed  the  penalty  of  the  bond,  and 
the  time  within  which  it  should  be  filed,  and  ordered  the  clerk 
to  approve  the  security,  which  he  did.  Plaintiff  below  entered 
a  motion  in  the  circuit  court  to  dismiss  the  appeal,  which  was 
allowed.  Appellant  did  not  enter  a  motion  for  leave  to  file  a 
sufficient  bond,  to  be  approved  by  the  circuit  court,  but  sub- 
mitted the  motion  for  decision  on  the  power  of  the  clerk  to 
approve  the  security.  Defendant  appeals  to  this  court,  and 
asks  a  reversal. 
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It  is  insisted  that  the  order  allowing  the  county  clerk  to 
approve  the  security  is  authorized  by  the  187th  section  of  the 
act  of  1874,  regulating  courts.  (Rev.  Stat.  p.  344.)  It  pro- 
vides that  appeals  may  be  taken  from  the  county  to  the  circuit 
courts  in  all  cases  but  those  excepted  in  the  188th  section, 
upon  the  appellant  giving  bond  and  security  in  such  amount 
and  upon  such  conditions  as  the  court  shall  approve,  except  as 
otherwise  provided  by  law.  This  language  requires  the  court 
to  approve  the  amount,  the  security,  and  the  conditions  of  the 
bond.  It  is  not  one,  but  all  of  these,  the  court  is  required  to 
approve.  The  court  would  have  the  same  power  to  require 
the  clerk  to  fix  the  amount  of  the  bond  or  its  conditions,  as  to 
approve  the  security. 

It  is  only  by  virtue  of  the  statute  that  an  appeal  can  be  taken 
in  any  case,  and  to  be  valid  the  substantial  requirements  of  the 
enactment  must  be  observed.  Whether  the  power  to  approve 
security  to  such  a  bond  be  judicial  or  ministerial,  does  not 
matter,  as  the  law  has  conferred  it  on  the  court,  and  has  failed 
to  authorize  it  to  delegate  the  power  to  the  clerk  or  any  one 
else.  That  the  circuit  and  superior  courts  may  do  so,  is 
simply  and  solely  because  it  is  so  provided  by  statute, — other- 
wise such  courts  would  be  powerless  to  delegate  the  authority. 
See  Abraham  v.  Huntington,    19   111.  403. 

In  this  case  the  clerk  had  no  such  power,  nor  did  the  order 
of  the  court  confer  it  upon  him.  For  the  want  of  such  power, 
and  the  failure  of  the  court  to  approve  the  sureties  to  the  bond, 
an  appeal  was  not  perfected,  and  the  court  below  did  right  in 
dismissing  the  appeal,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Baptiste  Bernier  et  al. 


,  William  H.  Russell. 

1.  Election — proof  of  validity  of  election  in  suit  against  judges  for  refusing 
a  vote.  In  a  suit  by  a  party  against  the  judges  of  an  election  in  the  village  of 
Cahokia  for  the  election  of  trustees  of  schools,  held  under  the  act  of  1841,  for 
refusing  to  allow  the  plaintiff,  a  villager,  to  vote,  in  which  the  defendants 
acted  as  judges,  it  does  not  lie  in  the  mouths  of  the  defendants  to  say  the  plain- 
tiff must  prove  beyond  this  that  the  election  was  valid. 

2.  Same — qualification  of  voter.  Under  the  act  of  1841,  relating  to  the  vil- 
lage of  Cahokia,  the  only  requisite  to  qualify  one  to  vote  at  an  election  for 
school  trustees  of  such  village,  is  that  he  shall  be  one  of  the  male  villagers, 
and  of  sufficient  age  and  length  of  residence  in  the  village. 

3.  The  election  laws  governing  political  elections  have  no  application  to  the 
election  of  school  trustees  in  the  village  of  Cahokia  any  more  than  with  the 
election  of  trustees  by  a  religious  organization,  and  such  election  need  not  be 
by  ballot,  and  no  registration  of  voters  is  necessary. 

4.  Where  the  judges  of  election  in  the  village  of  Cahokia  at  an  election  for 
school  trustees  refused  the  vote  of  a  male  inhabitant,  upon  the  ground  alone 
that  he  was  a  negro,  he  having  all  the  necessary  qualifications  to  vote,  it  was 
held,  that  the  judges  were  liable  in  an  action  against  them  by  the  party  whose 
vote  they  refused. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

An  election  was  held  by  the  villagers  of  Cahokia  in  March, 
A.  D.  1875,  for  the  election  of  school  trustees,  under  the  stat- 
ute of  1841,  providing  for  such  elections.  Appellee,  being  at 
that  time  one  of  the  villagers  of  that  village,  offered  to  vote 
for  school  trustees,  and  was  refused  that  privilege  by  appel- 
lants, who  were  acting  as  judges  of  that  election,  and  this 
upon  the  ground  that  he  was  a  negro.  This  action  is  brought 
by  appellee  against  appellants  for  damages  for  this  alleged 
wrong.  The  appellee  alleges  in  his  declaration  that  this  re- 
fusal was  malicious  and  wanton.  Appellants  pleaded  not 
guilty.  This  issue  was  found  for  appellee  by  a  jury,  and  his 
damages  assessed  at  $100,  on  which  verdict  judgment  was  ren- 
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dered  by  the  circuit  court,  and  the  record  is  brought  here  on 
appeal. 

Mr.  M.  Millard,  for  the  appellants. 

Mr.  E.  A.  Halbert,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

It  is  objected  that  it  is  not  shown  that  the  election  in  ques- 
tion was  a  valid  election.  The  statute  of  1841  provides  for 
such  election,  and  appellants  acted  as  judges,  and  it  does  not 
lie  in  their  mouths  to  say  plaintiff  must  prove,  beyond  this, 
that  the  election  was  valid. 

It  is  objected  appellee  is  not  shown  to  have  had  a  right  to 
vote.  The  only  requisite  to  qualify  him  to  vote  was,  that  he 
should  have  been  one  of  the  male  villagers,  of  sufficient  age 
and  length  of  residence.     This  Avas  shown  by  the  proofs. 

It  is  objected  that  he  did  not  offer  to  vote  by  ballot,  and 
that  there  was  no  previous  registration  of  the  voters.  The 
election  laws  governing  political  elections  have  no  application 
to  this  election.  Cahokia  commons  was  a  property  belonging 
to  the  inhabitants  of  this  village  before  the  organization  of 
this  State,  in  which  they  had  a  common  interest.  With  the 
consent  of  these  villagers,  the  statute  of  1841  provided  for  the 
laying  off  of  these  commons  into  lots,  and  for  the  leasing 
thereof,  and  for  the  application  of  the  revenues  for  the  com- 
mon benefit,  in  the  support  of  schools  open  to  all.  These 
elections  had  by  common  consent  been  held,  and  the  voting 
had  always  been  viva  voce.  The  general  election  laws  have 
no  more  to  do  with  this  election  than  they  have  with  the  elec- 
tion of  trustees  by  a  religious  organization,  or  the  choice  of 
directors  by  the  stockholders  of  a  bank,  or  of  a  railroad  com- 
pany, or  of  a  manufacturing  company.  It  follows  that  no 
previous  registration  of  voters  was  necessary,  and  that  no  bal- 
lot box  was  essential. 

Some  of  the  instructions  may  not  be  correct,  but  the  evi- 
dence is  such   that   if  the  finding  had  been  for  defendants,  it 
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should  have  been  set  aside.     We  find  no  error  in  this  record 
by  which  appellants  could  have  been  injured. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


The  American  Insurance  Company  of  Chicago 

v. 

Rebecca  Crawford. 

1.  Settlement — when  conclusive.  A  settlement  by  one  insured  against  loss 
by  fire  with  the  agent  of  the  insurance  company,  if  fairly  and  honestly  made, 
is  conclusive,  although  nothing  is  paid  for  a  portion  of  the  property  destroyed, 
bnt  if  it  was  the  result  of  falsehood  and  fraud  on  the  part  of  the  adjusting 
agent,  then  it  is  not  binding  or  conclusive  on  any  one,  and  this  is  a  question 
of  fact  for  the  jury. 

2.  Instruction — when  strict  accuracy  required.  Where  the  evidence  upon  an 
issue  of  fact  is  conflicting  and  evenly  balanced,  the  instructions  of  the  court 
upon  the  law  applicable  to  the  point  involved  should  be  strictly  accurate,  to 
enable  the  jury  to  arrive  at  a  correct  conclusion. 

3.  Sajme— -assuming  facts.  An  instruction  which  assumes  that  certain  rep- 
resentations were  made  to  induce  a  settlement  for  less  than  was  due,  and  that 
such  representations  are  false  and  fraudulent,  is  calculated  to  mislead  the  jury, 
as  an  expression  of  opinion  that  such  representations  are  false  and  fraudulent, 
and  is  erroneous. 

4.  Same — ignoring  an  important  fact.  In  an  action  on  a  policy  of  insurance, 
an  instruction  which  ignores  a  provision  in  the  policy  by  which  the  insurer 
only  undertook  to  pay  two-thirds  of  the  cash  value  of  the  property  insured  in 
case  of  loss,  is  objectionable. 

5.  Same — should  not  be  vague  and  uncertain.  An  instruction  should  not  be 
vague  and  uncertain,  so  as  to  render  it  difficult  to  understand  the  principle 
intended  to  be  announced. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  Mr.  J.  I.  Neff,  and  Messrs.  Casey  & 
D wight,  for  the  appellant. 

Mr.  Silas  L.  Bryan,  for  the  appellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  was  an  action  brought  by  Rebecca  Crawford  against 
The  American  Insurance  Company  of  Chicago,  to  recover  a 
balance  claimed  to  be  due  on  a  policy  of  insurance  against 
loss  by  fire,  on  certain  property  which  had  been  destroyed. 
On  the  trial  of  the  cause  before  a  jury,  the  plaintiff  obtained 
a  verdict  and  judgment  for  $200,  to  reverse  which  the  insu- 
rance company  has  appealed. 

The  amount  of  the  policy  issued  to  appellee  was  $1040. 
It  embraced  buildings  and  personal  property,  and  provided, 
in  case  of  loss,  only  two-thirds  of  the  value  of  the  buildings 
should  be  paid.  Soon  after  the  loss  occurred,  the  adjusting 
agent  of  the  company  called  upon  appellee,  and  after  consid- 
erable discussion  in  regard  to  the  property  destroyed,  the  agent 
drew  up  proofs  of  loss,  omitting  the  most  of  the  personal 
property  destroyed,  on  the  alleged  ground  that  it  belonged  to 
the  husband  of  the  appellee.  The  entire  loss,  as  shown  by 
the  proof  prepared  by  the  adjusting  agent,  and  which  appellee 
executed,  amounted  to  the  sum  of  $390.  This  amount  the 
adjusting  agent  paid,  and  at  the  same  time  took  a  receipt  and 
full  release  from  appellee,  releasing  the  company  from  all  lia- 
bility on  the  policy.  This  action  was  brought  after  the  settle- 
ment, to  recover  a  further  sum  of  $200,  on  the  ground  that 
the  property  destroyed  had  not  been  paid  for,  and  the  settle- 
ment had  been  made  by  the  false  representations  and  fraud  of 
the  adjusting  agent. 

It  is  apparent,  from  the  evidence,  that  appellee  received 
nothing  for  a  portion  of  the  personal  property  embraced  in 
the  policy,  and  which  was  destroyed;  but  if  the  settlement  was 
fairly  and  honestly  made,  it  must  be  held  conclusive.  If,  on 
the  other  hand,  it  was  the  result  of  falsehood  and  fraud  on  the 
part  of  the  adjusting  agent,  then  it  should  not  be  binding  or 
conclusive  on  any  one.  This  was  a  question  of  fact  purely  for 
the  jury.     The  evidence,  however,  upon  this  question  was  of 
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such  a  character,  and  so  evenly  balanced,  that  the  rights  of 
the  parties  demanded  that  the  instructions  of  the  court  upon 
the  law  applicable  to  the  point  involved  should  be  strictly 
accurate,  in  order  that  the  jury  might  arrive  at  a  correct  con- 
clusion.    This  safeguard,  however,  was  not  observed. 

The  second  instruction  in  the  series  given  for  appellee  was 
as  follows: 

"The  court  instructs  the  jury,  for  the  plaintiff,  that  if  you 
believe,  from  the  evidence,  that  the  plaintiff  executed  and 
delivered  the  receipt,  and  release  of  the  policy  in  question  to 
the  agent  of  the  defendant  by  reason  of  the  false  and  fraudu- 
lent representations  made  by  such  agent  of  defendant  to  the 
plaintiff,  to  the  effect  that  if  the  plaintiff  would  not  take  the 
$390  in  discharge  of  her  entire  claim  she  would  not  get  any- 
thing, then  the  plaintiff  is  not  bound  by  such  receipt  or  re- 
lease; and  if  the  proof  shows  that  the  plaintiff  has  sustained 
more  loss  by  the  fire  on  the  insured  property  than  she  has 
been  paid,  she  has  a  right  to  recover  in  this  action,  if,  from 
the  evidence,  you  believe  plaintiff  has  complied  with  all  the 
conditions  of  the  policy  imposing  on  her  any  conditions  pre- 
cedent to  a  recovery.7' 

It  was  the  province  of  the  jury  to  determine,  from  the  evi- 
dence, each  and  every  fact  involved  in  the  case.  This  prin- 
ciple was  ignored  by  the  instruction.  It  assumes  that  certain 
representations  were  made.  It  also  assumes  as  a  fact  that  such- 
representations  were  false  and  fraudulent,  when  it  was  the 
exclusive  province  of  the  jury  to  determine  whether  the  repre- 
sentations were  false  and  fraudulent.  The  language  of  the 
instruction,  "the  false  and  fraudulent  representations  made 
by  such  agent  of  defendant  to  plaintiff/7  was,  in  effect,  a  direc- 
tion or  an  expression  of  opinion  by  the  court  that  the  repre- 
sentations were  false  and  fraudulent.  The  instruction  was 
calculated  to  mislead  the  jury  upon  an  important  point  in  the 
case,  and  doubtless  had  that  effect. 
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The  first  instruction  given  on  behalf  of  appellee  is  liable 
to  the  objection  that  it  ignores  that  provision  in  the  policy 
by  which  appellant  only  undertook  to  pay  two-thirds  of  the 
cash  value  of  the  buildings  insured. 

The  third  instruction  given  for  appellee  is  so  vague  and 
uncertain  that  it  is  somewhat  difficult  to  understand  what 
principle  it  was  intended  to  announce  to  the  jury,  and  while 
we  would  not  be  inclined  to  reverse  on  account  of  this  instruc- 
tion had  the  other  two  been  correct,  yet  Ave  can  not  sanction 
the  instruction. 

For  the  errors  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


The  Merchants'  Despatch  Company 

v. 

Marcus  H.  Topping  et  al. 

Limitation — when  the  statute  begins  to  run.  The  Statute  of  Limitations  does 
not  begin  to  run  in  favor  of  a  common  carrier  from  the  delivery  of  goods  to  be 
carried,  but  from  the  time  when  a  cause  of  action  accrues  to  the  owner.  So, 
although  goods  were  shipped  more  than  five  years  before  suit  brought  by  the 
owner  to  recover  for  their  loss  by  fire,  but  were  destroyed  within  five  years 
before  suit,  it  was  held,  that  the  cause  of  action  was  not  barred. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  J.  H.  Yager,  for  the  appellant. 

Mr.  Levi  Davis,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action,  commenced  before  a  justice  of  the  peace 
of  Madison  county,  by   Topping   Bros.,  partners  under  that 
name  and  style,  plaintiffs,  and  against  the  Merchants'  Despatch 
5—89  III. 
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Company,  defendant,  to  recover  the  value  of  certain  goods 
delivered  to  defendant  to  be  carried,  one  package  from  New 
Haven,  Connecticut,  and  one  other  from  Newark,  New  Jer- 
sey, to  the  plaintiffs,  at  Alton,  in  this  State.  There  was  a 
judgment  for  the  plaintiffs,  and  on  appeal  to  the  circuit  court, 
where  the  cause  was  tried  by  the  court,  without  a  jury,  there 
were  a  finding  and  judgment  for  the  plaintiffs.  To  reverse 
this  judgment  the  defendant  appeals. 

The  proof  is  conclusive  that  the  goods  were  delivered  to 
appellant,  a  common  carrier,  in  the  latter  part  of  the  month  of 
September,  1871.  This  suit  was  commenced  on  October  7, 
1876,  and  it  is  contended  by  appellant,  and  it  is  the  only  point  it 
makes,  the  action  was  barred  by  the  Statute  of  Limitations. 
The  goods  were  carried  by  way  of  Chicago,  and  it  is  claimed 
they  were  destroyed  by  the  memorable  fire  of  October  8  and 
9,  1871.  Appellant  claims  that  as  the  liability  of  appellant 
attached  on  the  delivery  of  the  goods  to  it,  the  statute  began 
to  run  from  that  date,  and  as  five  years  had  elapsed  from  that 
date  to  October  7,  1876,  when  suit  was  brought,  the  cause  of 
action  was  barred. 

We  are  of  opinion  the  Statute  of  Limitations  did  not  begin 
to  run  until  a  cause  of  action  had  accrued  to  appellees.  No 
cause  had  accrued  when  the  goods  were  delivered,  but  it  did 
accrue  on  October  8th  or  9th,  when  the  goods  were  destroyed. 

The  case  is  a  plain  one  for  the  appellees,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Thomas  J.  Payne 


John  Markle. 


1.  Contract — construed.  Where  a  grantor  of  land,  after  full  payment  of 
the  purchase  money,  in  consideration  of  the  promise  of  the  grantee  to  pay  him 
a  further  sum,  agreed  to  "show  and  present  to"  the  grantee  "a  perfect  chain 
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of  title  to  said  property  from  the  United  States  government,"  within  ninety 
days,  but  the  agreement  to  pay  to  be  void  if  the  grantor  should  fail  to  pro- 
cure and  present  such  perfect  chain  of  title,  it  was  held,  the  words,  "chain  of 
title  from  the  United  States  government,"  meant  the  successive  links,  each 
perfect  in  itself,  to  connect  the  grantee  and  invest  in  him  the  title  of  the 
government,  and  not  merely  a  colorable  title  with  possession  and  payment  of 
taxes,  sufficient  to  bar  a  recovery  by  an  adverse  claimant,  under  the  Statute  of 
Limitations. 

2.  French  claims — Governor's  deed  of  confirmation  passes  the  government  title. 
Where  lands  have  been  confirmed  in  a  party  by  the  Governor's  deed  of  con- 
firmation, pursuant  to  act  of  Congress,  the  United  States,  thereafter,  has  no 
interest  therein  which  it  can  sell  or  patent  to  another,  and  a  patent  issued 
therefor  to  a  third  person  passes  no  title. 

3.  Limitation — color  of  title.  A  patent  from  the  United  States  for  lands 
previously  confirmed  to  another  by  the  Governor  of  the  Northwestern  terri- 
tory, under  the  act  of  Congress,  while  it  passes  no  title,  is  good  color  of  title 
under  the  Limitation  law  of  1839. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  H.  C.  Talbott,  for  the  appellant. 

Messrs.  Kickert  &-Winkelman,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant  purchased  of  appellee  certain  real  estate  for 
$2500,  which  he  paid  at  the  time;  and  appellee,  thereafter, 
on  the  25th  day  of  October,  1875,  made  and  delivered  to  him 
a  warranty  deed  therefor.  On  the  same  day,  appellant's  law- 
yers having  expressed  some  doubts  in  regard  to  appellee's 
title,  appellant  proposed  to  appellee  to  give  him  $500,  (in 
addition  to  the  $2500  which  he  had  already  paid  as  the  con- 
sideration for  the  deed  to  the  land,)  after  the  expiration  of 
ninety  days,  if  appellee  would,  within  that  time,  show  and 
present  to  him  a  perfect  chain  of  title  to  the  property  from 
the  United  States  government.  The  proposition  was  accepted 
by  appellee,  and  thereupon  the  following  instrument  was  made 
and  delivered: 
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"This  agreement,  made  this  25th  day  of  October,  1875,  by 
and  between  Thomas  J.  Payne,  on  the  one  part,  and  John 
Markle,  of  the  other  part,  witnesseth,  that,  whereas,  said 
Payne  has  this  day  purchased  of  said  Markle  his  property  in 
Harrisonville,  being  the  one-acre  lot  and  appurtenances  pur- 
chased of  W.  W.  Bamber,  in  claim  No.  511  and  survey  No. 
497,  as  described  in  said  deed;  and,  whereas,  the  said  John 
Markle  hereby  agrees  to  show  and  present  to  said  Payne  a  per- 
fect chain  of  title  to  said  property  from  the  United  States  gov- 
ernment at  any  time  within  ninety  days  from  this  date:  Now, 
therefore,  the  said  Thomas  J.  Payne  hereby  agrees  and  binds 
himself  to  pay  to  said  John  Markle  the  sum  of  $500  upon 
such  presentation  within  said  ninety  days;  but  it  is  expressly 
understood  that  said  Payne  is  not  bound  to  pay  said  $500 
until  after  the  said  ninety  days.  But  if  the  said  Payne  pays 
the  said  $500  at  the  end  of  said  ninety  days,  he  shall  be 
entitled  to  a  discount  at  the  rate  of  ten  per  cent  per  annum; 
and  in  case  of  the  failure  by  said  Markle  to  procure  and  pre- 
sent such  perfect  chain  of  title,  this  agreement  is  to  be  null 
and  void,  and  nothing  further  is  to  be  paid  on  said  land  than 
the  $2500,  which  is  the  consideration  in  said  deed. 

"In  witness  whereof,  we  have  hereto  set  our  hands  and 
seals,  the  day  and  year  first  aforesaid. 

"  Thomas  J.  Payne,     [seal.] 
"  John  Markle.  [seal.] 

"  Attest :     Charles  Henckler." 

Appellee,  claiming  to  have  complied  with  the  terms  of  this 
instrument,  brought  an  action  of  debt  thereon  to  recover  the 
sum  stipulated  to  be  paid. 

Proper  pleas  were  filed  by  appellant  to  present  the  defense 
which  he  relies  upon,  and  the  cause  was  submitted  to  a  jury, 
under  instructions  from  the  court.  The  verdict  was  in  favor 
of  appellee,  assessing  his  damages  at  $500.  The  court,  after 
overruling  a  motion  for  a  new  trial,  gave  judgment  upon  the 
verdict. 
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The  first,  and  principal  question  presented  by  the  record 
is,  what  is  meant  by  the  language,  "to  show  and  present  a 
perfect  chain  of  title  to  said  property  from  the  United  States 
government,"  as  used  in  the  instrument? 

Appellee  contends,  and  such,  in  'effect,  was  the  ruling  of 
the  court  below,  that  it  simply  means,  to  produce  evidence  of 
a  good,  defensive  title,  and  that  the  requirement  is  complied 
with  by  producing  evidence  of  color  of  title  and  possession, 
and  payment  of  taxes  thereunder,  which,  under'  the  Limita- 
tion act  of  1839,  would  bar  recovery  by  an  adverse  claimant. 

This  construction  is  not  admissible.  It  is  not  the  language 
employed  by  the  parties.  The  language  employed  by  the 
parties  in  the  instrument,  as  plainly  as  it  is  possible  to  express 
the  idea,  requires  the  production  of  a  chain  of  title  from  the 
United  States  government  which  shall  be  perfect.  To  our 
minds,  it  is  too  plain  to  admit  of  serious  controversy  this  can 
only  mean  the  production  of  the  successive  conveyances,  com- 
mencing with  the  patent  from  the  government,  each  being  a 
perfect  conveyance  of  the  title,  down  to  and  including  the 
conveyance  to  appellant.  Actual  occupancy  alone,  adverse  to 
all  the  world,  for  the  period  of  twenty  years,  may  amount  to 
a  good,  defensive  title;  but  it  would  seem  to  be  too  absurd  to 
justify  comment  to  suppose  this  to  be  a  chain  of  title  from 
the  government  of  the  United  States.  Chain  of  title  from 
the  government  of  the  United  States  can  only  be  construed 
as  meaning  the  successive  links  which  connect  the  claimant 
of  title  with  and  invest  in  him  the  title  of  the  government. 
The  language  requires  this  chain,  and,  therefore,  necessarily, 
the  successive  links  shall  be  perfect.  But  color  of  title,  as 
this  court  has  repeatedly  held,  is  not  perfect  title.  Indeed,  in 
our  statutes  and  decisions,  the  word  is  always  used  to  describe 
a  conveyance  purporting  to  convey  real  estate,  which,  in  fact, 
because  of  some  imperfection,  does  not  do  so — an  apparently 
good,  but  actually  imperfect,  title. 

When  we  resort  to  the  circumstances  which  induced  the 
execution  of  the  instrument,  it  is  equally  plain  the  language 
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employed  was  not  inapt  to  express  the  intention  of  the  par- 
ties. Appellant  had'  bought  the  land  and  paid  for  it,  and 
received  appellee's  warranty  deed.  So  far,  therefore,  as  it  was 
possible  for  appellee  to  convey  and  guaranty  to  him  a  good 
title,  he  had  all  that  he  needed;  but  his  lawyers  having  doubts 
in  regard  to  his  title,  he  wanted  not  an  additional  title,  but 
additional  evidence  of  title — evidence  which  would  remove  all 
reasonable  doubts — evidence  of  a  perfect  chain  of  title  from 
the  government.  He  was  satisfied  with  the  title  he  had,  but 
was  willing  to  pay  $500  to  get  such  evidence,  so  that,  doubt- 
less, in  the  future  sale  or  disposition  of  the  property,  his  title 
might  not  be  subjected  to  cavil.  There  is  no  consideration  to 
support  the  promise  of  payment  of  $500,  other  than  this  addi- 
tional evidence  of  title.  It  is  both  contrary  to  the  evidence 
given  and  to  reason  that  he  should  have  been  willing  to  pay 
$500  more  merely  for  evidence,  (which  he  already  was  ap- 
prised of,  and  with  which  he  was  satisfied,)  that  by  resorting 
to  the  Limitation  laws  he  had  a  good  title.  He  wanted  evi- 
dence of  a  title  which  could  not  be  reasonably  questioned — 
which,  in  and  of  itself,  without  regard  to  extraneous  circum- 
stances, should  show  a  perfect  title — in  other  words,  a  perfect 
chain  of  title. 

It  is  not  claimed  that  the  patent  of  this  land  to  Caldwell 
Cairnes,  by  the  government  of  the  United  States,  was  valid. 
The  land  had  been  previously  confirmed  in  the  heirs  of  John 
Ellison,  by  deed  of  confirmation  of  Gov.  St.  Clair,  pursuant 
to  act  of  Congress.  The  United  States  government  had  no 
interest  in  the  land  which  it  could  sell  or  patent  to  Cairnes, 
as  was  settled  in  Doe,  ex  dem.  etc.  v.  Hill,  Breese,  (Beecher's 
Ed.)  304;  Eeichart  v.  Felps  et  al.  33  111.  433;  Beichart  v. 
Felps,  6  Wallace,  160. 

Appellee  did  not  show  that  he  had  title  derived  by  convey- 
ance through  the  heirs  of  John  Ellison,  but  his  claim  is  based 
on  the  Cairnes  patent.  That  the  Cairnes  patent  may  be  re- 
sorted to,  in  connection  with  payment  of  taxes,  etc.,  as  color 
of  title,  under  the  Limitation  law  of  1839,  we  do  not  ques- 
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tion;  and  this,  and  this  only,  is  the  extent  to  which  the  ruling 
goes  in  the  cases  decided  in  this  court,  and  in  the  Supreme 
Court  of  the  United  States,  referred  to  by  appellee's  counsel. 
But  the  Cairnes  patent  being  void  as  a  conveyance,  and  color- 
able only,  it  is  as  impossible  that  it  could  be  a  link  in  a  perfect 
chain  of  title,  as  that  there  can  be  a  perfect  chain  with  de- 
fective or  missing  links.  It  is  simply  a  link  in  a  colorable 
chain  of  title — nothing  more — a  chain  for  which  appellant 
did  not  bargain.  Without  attending  to  other  defects  claimed 
in  the  evidence  given  of  the  chain  of  title,  this  is  sufficient. 

Appellee  did  not  show  and  present  to  appellant  a  perfect 
chain  of  title  to  said  property,  from  the  government  of  the 
United  States,  at  any  time  within  ninety  days  from  the  date 
of  the  instrument. 

The  judgment  is  reversed. 

Judgment  reversed. 


David  T.  Bonnell 


Allen  Holt  et  al. 

1.  Vendor's  lien — not  assignable.  As  a  vendor's  lien  is  not  assignable,  the 
assignee  of  a  note  given  for  the  purchase  money  of  land,  can  not  enforce  the 
lien  of  the  vendor. 

2.  Assignment — liability  of  assignor.  Where  the  maker  of  a  promissory 
note  which  has  been  assigned  is,  from  the  time  of  the  assignment,  and  since, 
utterly  insolvent,  the  liability  of  the  assignor  to  the  assignee  will  become 
fixed. 

3.  Administration — preference  in  favor  of  creditor  in  this  State  when  foreign 
administrator  sues.  Where  a  foreign  administrator  seeks  to  enforce  the  collec- 
tion of  a  debt  in  this  State,  for  the  benefit  of  heirs,  (the  claims  against  the  estate 
in  the  foreign  jurisdiction  being  all  paid,)  by  bill  to  enforce  a  vendor's  lien 
upon  real  estate  sold  by  the  intestate,  a  creditor  of  the  intestate  living  in  this 
State  will  have  the  preference  in  the  proceeds  of  the  sale  of  the  land. 

4.  Where  A  sold  land  in  this  State,  giving  a  bond  for  a  deed,  and  taking  two 
promissory  notes  for  the  purchase  money,  and  assigned  the  note  last  maturing 
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to  B,  a  resident  of  this  State,  and  A  then  removed  to  Missouri,  where  he  died, 
and  administration  was  had  upon  his  estate,  in  which  all  claims  presented 
within  the  period  of  limitation  were  fully  paid,  and  the  administrator  of  A 
filed  his  bill  in  this  State,  against  the  purchaser  of  the  land  and  B,  to  enforce  a 
vendor's  lien,  in  which  suit  B  filed  his  cross-bill  praying  to  have  his  note  first 
paid,  alleging  and  showing  the  utter  insolvency  of  the  maker  of  the  notes,  so 
that  a  suit  against  him  would  have  been  unavailing,  it  was  held,  that  as  the 
estate  of  A  was  liable  to  B  on  the  assignment,  the  latter  had  the  better 
right  to  the  proceeds  of  the  land,  and  might  recover  his  debt  in  such  suit,  with- 
out taking  out  letters  of  administration  here. 

5.  Heirs — liability  for  ancestor's  debt.  By  our  statute  where  lands  descend  to 
heirs,  the  same  actions  upon  demands  against  the  intestate  which  lie  against 
the  administrator  may  be  maintained  against  the  administrator  and  heirs,  and 
the  latter  are  made  liable  to  the  creditors  of  the  ancestor  to  the  full  amount  of 
the  lands  descended. 

6.  Evidence — judicial  notice — statute  of  another  State.  The  courts  can  not 
take  judicial  notice  of  the  statute  law  of  another  State;  and  a  law  of  another 
State  limiting  the  time  for  the  presentation  of  claims  against  an  estate,  does 
not  apply  in  this  State  in  a  suit  by  a  foreign  administrator  to  collect  a  debt 
due  his  intestate,  as  against  a  creditor  of  the  estate  residing  in  this  State. 

7.  Jurisdiction — of  minor  heirs.  The  entry  of  the  appearance  of  minor  heirs 
defendants  in  a  bill  in  equity  does  not  give  the  court  jurisdiction  of  their  per- 
sons. This  can  be  acquired  only  by  service  upon  them  or  by  publication.  An 
attorney  has  no  authority  to  enter  the  appearance  of  minor  heirs  not  brought 
into  court  by  personal  service  or  publication  of  notice. 

Appeal  from  the  Circuit  Court  of  Jersey  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

The  bill  in  chancery  in  this  case,  filed  March  6,  1872,  charges 
that  on  the  first  day  of  November,  1868,  one  James  M.  Osborne, 
then  of  Jersey  county,  in  this  State,  sold  to  one  Aquilla 
Reeves  the  land  in  the  bill  mentioned,  for  $340,  taking  from 
Reeves  his  two  promissory  notes,  each  for  the  sum  of  $170, 
the  one  payable  on  the  1st  day  of  January,  1870,  and  the  other 
on  the  1st  day  of  January,  1871,  and  giving  to  Reeves  a  bond 
for  the  conveyance  of  the  land  to  him  upon  the  payment  of 
the  notes  ;  that  Osborne  assigned  one  of  the  notes,  that  last 
maturing,  to  David  T.  Bonnell,  and  removed  from  the  State 
of  Illinois  to  Missouri,  in  which  last  State  he  died  intestate,  in 
the  month  of  February,  1870;  that  Reeves  never  paid  any- 
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thing  on  the  notes,  and  abandoned  the  premises,  and  had  died 
insolvent.  The  bill  farther  shows  that  the  complainant  Allen 
Holt,  as  public  administrator  of  Andrew  county,  in  the  State 
of  Missouri,  administered  upon  the  estate  of  Osborne,  and,  as 
such  administrator,  he  filed  this  bill  in  the  circuit  court  of 
Jersey  county,  in  this  State,  to  subject  the  land  to  the  payment 
of  the  note  first  falling  due,  and  which  Osborne  continued  to 
hold  at  the  time  of  his  death.  Bonnell  is  made  a  party  to  the 
bill,  and  it  admits  that  he  is  the  holder  of  the  second  note, 
falling  clue  January  1,  1871,  but  claims  that  complainant,  as 
administrator,  is  entitled  to  a  prior  lien  upon  the  land  for  the 
satisfaction  of  the  note  which  first  fell  due,  on  January  1,  1870. 
Bonnell  answered,  and  filed  a  cross-bill  March  24, 1874,  setting 
up  the  assignment  to  him  by  Osborne  in  his  lifetime,  of  the 
second  note  last  falling  due,  by  indorsement  thereon  under  his 
hand,  the  continued  entire  insolvency  of  Reeves,  the  maker  of 
the  notes,  ever  since  the  making  of  them,  whereby  the  liability 
of  Osborne  as  indorser  became  fixed,  and  asking  for  affirmative 
relief  in  the  payment  of  his  note  first,  out  of  the  proceeds  of 
the  sale  of  the  land,  and  for  the  sale  of  the  land  if  the  note 
should  not  be  paid  by  a  day  to  be  fixed.  The  answer  of  Holt, 
the  administrator,  to  the  cross-bill,  sets  up  that  the  estate  of 
Osborne  had  been  duly  administered  upon  in  the  State  of 
Missouri,  and  the  time  for  the  presentation  of  claims  against 
it  there  had  expired  long  since;  that  the  estate  was  solvent, 
paying  all  the  indebtedness  presented  against  it,  and  having  a 
surplus  to  distribute  to  the  heirs.  By  the  original  bill  and 
cross-bill,  the  heirs  respectively  of  both  Osborne  and  Reeves 
were  made  parties  thereto,  but  the  heirs  of  Osborne  were  not 
served  with  process ;  their  appearance  was  entered  by  an  at- 
torney, and  being  infants  a  guardian  ad  litem  was  appointed 
for  them,  but  he  filed  no  answer  for  them. 

Upon  final  hearing,  on  April  4, 1877,  and  upon  proofs  taken, 
the  court  below  dismissed  the  cross-bill,  and  ordered  the 
sale  of  the  land,  and  the  payment,  out  of  the  proceeds  of  the 
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sale,  of  the  note  held  by  the  complainant  in  the  original  bill. 
Bonnell  appealed  from  the  decree. 

Messrs.  Woodson  &  Witheks,  for  the  appellant. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  supposed  by  appellees'  counsel  that  appellant's  only 
ground  for  any  claim  of  relief  is  that  of  a  vendor's  lien,  as 
being  the  holder  of  one  of  the  two  notes  given  for  the  purchase 
money  of  the  land,  and  that  under  the  decisions  of  this  court, 
an  assignee  of  such  a  note  is  not  entitled  to  the  benefit  of  such 
a  lien.  As  this  court  has  frequently  decided  that  a  vendor's 
lien  is  not  assignable,  we  do  not  see  how,  under  those  decisions, 
appellant  can  assert  any  claim  here,  on  the  ground  of  such  a 
lien.  His  title  to  relief,  if  any,  must  be  rested  on  some  differ- 
ent principle.  It  is  clear,  from  the  pleadings  and  proofs,  that 
Reeves,  the  maker  of  the  note  which  appellant  holds  by  indorse- 
ment from  Osborne,  was,  from  the  time  of  the  making  of  the 
note,  ever  afterward,  utterly  insolvent,  so  that  the  institu- 
tion of  a  suit  against  him  would  have  been  unavailing;  where- 
fore, under  our  statute,  the  liability  of  Osborne  as  indorser  of 
the  note  became  fixed. 

Appellant  has,  then,  a  valid  claim  for  the  amount  of  the  note, 
against  the  estate  of  Osborne. 

Holt,  the  foreign  administrator  of  Osborne,  appointed  in  the 
State  of  Missouri,  the  domi'cil  of  the  deceased,  comes  into  this 
State  to  collect,  by  suit,  assets  of  the  estate  of  Osborne.  By 
the  doctrine  of  the  common  law  he  could  not  have  brought 
such  suit  in  this  State,  in  his  official  capacity,  but,  in  order  to 
maintain  such  suit  here,  he  must  have  obtained  new  letters  of 
administration  in  this  State,  and  the  new  administration  here 
would  be  treated  as  merely  ancillary  or  auxiliary  to  the  origi- 
nal foreign  administration,  so  far  as  regards  the  collection  of 
the  effects  and  the  proper  distribution  of  them.  Still,  however, 
the  new  administration  here  would  be  made  subservient  to  the 
rights  of  creditors,  legatees,  and  distributees,  resident  within 
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this  State,  and  the  residuum  be  transmissible  to  the  foreign 
State  only  when  a  final  account  had  been  settled  in  the  proper 
tribunal  here,  upon  the  equitable  principles  adopted  by  our 
own  law,  in  the  application  and  distribution  of  the  assets  found 
here.     Story  Conn.  Laws,  §  513. 

In  Dawes  v.  Head,  3  Pick.  144,  after  stating  it  as  the  gen- 
eral rule  that  the  distribution  is  to  be  made  according  to  the 
laws  of  the  country  where  the  deceased  was  domiciled,  it  is 
said :  "An  exception  to  the  general  rule  grows  out  of  the  duty 
of  every  government  and  its  courts  to  protect  its  own  citizens 
in  the  enjoyment  of  their  property  and  the  recovery  of  their 
debts,  so  far  as  this  may  be  done  without  violating  the  equal 
rights  of  creditors  living  in  a  foreign  country.  In  relation  to 
the  effects  found  within  our  jurisdiction  and  collected  by  the 
aid  of  our  laws,  a  regard  to  the  rights  and  interests  of  our  citi- 
zens requires  that  those  effects  should  be  made  answerable  for 
debts  due  them,  in  a  just  proportion  to  the  whole  estate  of  the 
deceased  and  all  the  claims  upon  it,  wherever  they  may  be.  In 
the  several  cases  which  have  come  before  this  court,  where  the 
legal  character  and  effects  of  an  ancillary  administration  have 
been  considered,  the  intimations  have  been  strong  that  the 
administrator  here  shall  be  held  to  pay  the  debts  due  to  our 
citizens/' 

The  present  suit  is  under  the  authority  of  our  statute  ena- 
bling a  foreign  administrator  or  executor  to  prosecute  suits  to 
enforce  claims  of  the  estate  of  the  deceased,  or  to  sell  lands  to 
pay  debts,  in  any  court  in  this  State,  in  the  same  manner  as  if 
letters  testamentary  or  of  administration  had  been  granted  to 
him  in  this  State.  The  statute  does  not  apply  where  adminis- 
tration has  been  obtained  in  this  State;  and  it  contains  the, 
provision  that,  when,  after  any  suit  commenced  under  it,  and 
before  final  judgment,  administration  upon  the  estate  is  obtained 
in  this  State,  the  resident  administrator  or  executor  shall,  upon 
motion,  be  substituted  as  party  to  the  suit,  and  it  shall  proceed 
as  if  originally  thus  instituted,  and  the  benefits  of  the  judgment 
or  decree   shall   enure  to  such  resident  administrator  or  exe- 
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cutor,  and  be  assets  in  his  hands.  Rev.  Stat.  1874,  p.  112. 
An  obvious  mode  of  making  this  suit  available  for  the  satis- 
faction of  appellant's  claims,  would  have  been  to  have  taken 
out  letters  of  administration  in  this  State  and  proceeded  under 
the  last  recited  provision  of  the  statute.  But  to  have  done 
that  would  have  been  attended  with  inconvenience,  and  an  ex- 
pense which  might  have  absorbed  a  good  portion  of  appellant's 
claim,  and  we  are  inclined  to  consider  that  under  the  facts  of 
this  case  it  was  not  necessary.  The  widow  and  the  only  heir 
of  Reeves  are  made  parties,  the  latter  an  infant,  answering  by 
guardian  ad  litem.  No  claim  to  the  land  is  set  up  in  their  be- 
half, nor  does  it  appear  that  Reeves  ever  paid  any  of  the  pur- 
chase price  of  the  land. 

The  answer  of  Holt,  the  administrator,  to  the  cross-bill  of 
appellant,  sets  up  that  the  estate  of  Osborne  was  duly  admin- 
istered upon  in  Missouri;  that  it  was  solvent;  that  all  claims 
presented  against  the  estate  were  paid,  leaving  a  surplus  to 
distribute  to  the  heirs.  It  may  be  inferred,  then,  that  there 
are  no  claims  of  creditors  involved  other  than  the  claim  of 
appellant;  that  the  personal  estate  of  the  decedent  has  been 
exhausted  and  distributed ;  and  the  land  belongs  to  the  heirs 
of  Osborne,  subject  to  the  payment  of  appellant's  claim  against 
the  estate,  being  the  note  he  holds,  or  further  perhaps,  as  the 
administrator  claims,  subject  to  the  payment  of  the  note  he 
holds. 

But  this  latter  note,  as  appears,  belongs  beneficially  to  the 
heirs  alone,  and  its  collection  as  here  sought  to  be  enforced 
is  for  their  sole  benefit,  the  proceeds  to  be  paid  to  them.  As 
between  the  heirs  of  Osborne  and  appellant,  the  latter  has  the 
preferable  right  to  the  proceeds  of  the  sale  of  the  land  as  well 
as  any  other  portion  of  the  estate,  to  the  extent  necessary  for 
the  payment  of  his  claim,  and  in  justice  and  equity  should  be 
first  paid  before  the  heirs  be  allowed  to  appropriate  to  their 
own  use  the  property  of  the  estate.  The  present  proceeding  is 
to  enforce  such  an  appropriation  by  the  aid  of  our  own  laws — 
to  convert  realty  in  this  State,  which  is  subject  to  the  payment 
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of  a  just  claim  of  one  of  our  own  citizens  against  the  decedent, 
into  money,  and  withdraw  the  same  into  a  foreign  jurisdiction, 
where  the  claim  of  appellant  might  be  endangered,  if  not  in- 
capable of  enforcement.  As  it  sufficiently  appears  there  will 
be  no  rights  of  creditors  to  be  affected,  and  that  it  is  a  question 
solely  between  the  heirs  and  a  creditor  of  the  estate  residing 
here,  we  think  it  a  case  where  appellant,  a  citizen  of  this  State, 
should  be  protected  in  the  recovery  of  his  debt,  agreeably  with 
the  spirit  of  the  principles  as  recognized  in  the  authorities 
above  referred  to.  Such  is  the  equity  of  the  case,  and  appel- 
lant has  here  been  brought  into  a  court  of  equity  by  the  ad- 
ministrator for  the  adjustment  of  their  respective  equities.  By 
our  statute,  where  real  estate  descends  from  an  intestate  to 
heirs,  the  same  actions  upon  demands  against  the  intestate 
which  lie  against  administrators,  may  be  maintained  against 
the  administrators  and  heirs ;  and  the  heirs  are  made  liable  to 
the  creditors  of  the  ancestor  to  the  full  amount  of  the  lands 
descended. 

It  is  set  up  in  the  administrator's  answer  to  the  cross-bill 
of  appellant,  that  the  time  limited  by  the  law  of  Missouri  for 
the  presentation  of  claims  against  the  estate  of  Osborne  had 
expired.  No  proof  appears  upon  the  subject.  We  can  not  take 
judicial  notice  of  the  statute  law  of  that  State;  and  such  a  law 
there  would  not  apply  in  this  State. 

The  minor  heirs  of  Osborne  were  made  parties  defendant  in 
the  original  bill  and  cross-bill,  and  were  named  as  such  in  the 
summons,  but  were  not  served  with  process  or  otherwise 
brought  into  court.  Their  appearance  was  entered  by  an  at- 
torney. This  was  not  sufficient  to  give  the  court  jurisdiction  of 
the  persons  of  the  minor  heirs.  That  could  be  acquired  only  by 
service  upon  the  minors  themselves  or  by  publication  of  notice. 

The  attorney  had  no  authority  to  enter  their  appearance. 
Greenman  v.  Harvey,  53  111.  386 ;  Clark  v.  Thompson,  47  id. 
25;  Hickenbotham  v.  Blackledge,  54  id.  316. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  \ 
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George  A.  Bradford 

v. 
Edward  Abend. 

1.  Divorce — on  bill  filed  by  insane  person,  invalid.  Where  a  bill  is  filed  in 
the  name  of  an  insane  wife,  against  her  husband,  for  a  divorce,  while  she  is 
in  close  confinement  in  another  State,  beyond  the  jurisdiction  of  our  courts,  it 
matters  not  who  advised  the  filing  of  the  bill,  she  can  give  no  consent  to  the 
proceedings,  and  everything  done  in  her  name,  and  the  decree  of  divorce,  will 
be  invalid,  and  may  be  set  aside  on  bill  filed  by  her  conservator.  Whether 
there  is  fraud,  in  fact,  or  not,  the  law  will  presume  fraud,  from  the  unequal 
position  of  the  parties,  and  that  will  vitiate  the  decree. 

2.  Equity — will  protect  persons  bereft  of  reason.  Where  a  party  is  unable, 
in  consequence  of  mental  weakness,  to  protect  himself,  equity  will  lend  its 
aid,  that  no  injustice  may  be  done.  It  will  protect  such  party  against  his  own 
acts,  as  well  as  those  of  others  done  in  his  name. 

Appeal  from  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Edward  Abend,  as  the 
conservator  of  Ann  Bradford,  against  George  A.  Bradford,  to 
set  aside  a  decree  of  divorce  rendered  on  a  bill  in  the  name 
of  Ann  M.  Bradford,  against  George  A.  Bradford,  in  the  St.  Clair 
circuit  court,  at  the  September  term,  1858,  and  for  an  order 
for  the  defendant  to  contribute  to  the  support  of  his  insane 
wife. 

The  final  decree  of  the  court  found  the  decree  of  divorce 
was  fraudulent,  and  void  ab  initio,  and  set  the  same  aside  at 
the  costs  of  the  defendant,  who  appealed  from  the  decree  to 
this  court. 

Mr.  J.  M.  Hamtll,  for  the  appellant. 

Mr.  G.  A.  Kcerner,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

In  1835,  Ann  M.  Bradford,  then  of  sound  mind,  was  mar- 
ried to  George  A.  Bradford,  and  lived  many  years  with  him 
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as  his  wife.  Among  the  principal  allegations  of  the  present 
bill  are,  that  in  1853,  on  account  of  sickness,  both  mental  and 
physical,  superinduced  by  cruelty  and  neglect  on  the  part  of 
•  her  husband,  she  became  insane,  and  has  ever  since  so  re- 
mained; and  having  been  abandoned  by  her  husband,  she  was 
by  her  friends  placed  in  a  hospital  for  the  insane  in  St.  Louis, 
for  care  and  treatment;  that  afterwards,  on  the  20th  of  Sep- 
tember, 1858,  while  she  was  so  confined  in  the  asylum,  and 
wholly  incapable  of  comprehending  any  business,  as  the  charge 
is,  a  bill  was  filed  for  divorce,  in  the  name  of  the  insane  wife, 
in  the  circuit  court  of  St.  Clair  county,  against  her  husband, 
on  the  ground  of  desertion,  and,  without  waiting  to  have  pro- 
cess issued  and  served  upon  him,  defendant,  on  the  same  day, 
caused  his  appearance  to  be  entered,  and  having  answered  the 
bill,  and  there  being  no  replication,  the  cause  was  at  once 
heard,  and  a  decree  of  divorce  rendered. 

The  bill  also  contains  an  allegation  the  divorce  was  obtained 
by  fraud  on  the  part  of  defendant  to  rid  himself  of  his  wife, 
on  account  of  the  misfortunes  that  had  overtaken  her.  The 
facts  relied  upon  as  showing  the  collusion  and  fraud  insisted 
upon  are,  that  the  bill  was  filed  in  the  name  of  the  wife  when 
she  was  insane  and  confined  in  an  asylum  in  another  State, 
incapacitated,  on  account  of  her  mental  condition,  to  compre- 
hend such  proceedings,  had  they  been  communicated  to  her; 
and  that,  on  the  same  day,  perhaps  as  a  part  of  the  same  trans- 
action, although  defendant  himself  then  resided  out  of  this 
State,  his  appearance  was  entered,  his  answer  filed,  the  cause 
heard  and  a  decree  of  divorce  pronounced. 

Without  commenting  on  that  branch  of  the  case,  as  it  ap- 
pears all  persons  alleged  to  have  been  most  active  in  the  mat- 
ter have  since  deceased,  the  decision  may  be  placed  on  the 
single  ground,  the  wife  was  insane  when  the  bill  was  filed, 
and  incapable,  by  reason  of  her  affliction,  to  give  any  consent 
to  the  filing  of  the  bill,  and  that  this  fact  was  well  known  to 
defendant.  That  she  was  insane  at  the  time,  and  was  confined 
in  an  asylum  for  the  insane  in  another  State  on  the  verv  day 
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the  proceedings  in  divorce  were  had  in  the  courts  of  this  State, 
admits  of  no  doubt.  The  testimony  given  by  persons  in  charge 
of  the  asylum  is  so  minute  and  circumstantial  as  to  entitle  it 
to  entire  confidence.  The  contradictory  testimony,  so  far  as 
there  is  any,  comes  from  the  memory  of  parties,  unaided  by 
contemporaneous  records  or  other  circumstances,  and  without 
imputing  any  wrong  intention  to  witnesses,  their  memories, 
after  the  lapse  of  so  many  years,  may  be  at  fault.  But  with 
the  witnesses  who  had  charge  of  the  institution  at  which  Mrs. 
Bradford  was  being  treated,  there  is  much  to  fix  their  attention, 
so  that  it  is  hardly  probable  they  can  be  mistaken  as  to  the 
facts  about  which  they  testify.  The  fact  she  was  transferred 
from  the  St.  Louis  hospital,  which  was  a  charitable  institution 
for  the  reception  of  all  afflicted  persons,  without  reference  to 
the  character  of  sickness,  to  St.  Vincent's  Insane  Asylum,  an 
institution  exclusively  for  insane  persons,  both  curable  and 
incurable,  is  a  fact  strongly  corroborative  of  the  direct  testi- 
mony as  to  the  fact  of  her  insanity  at  that  particular  time. 
No  more  reliable  testimony  could  be  produced  than  that  of 
the  Sister  then  in  charge  of  the  institution.  She  describes 
Mrs.  Bradford's  mental  and  physical  condition,  at  the  time  the 
divorce  was  granted,  from  facts  within  her  own  knowledge, 
obtained  by  personal  observation.  The  account  given  shows 
she  was  not  only  infirm  in  body  by  reason  of  paralysis,  but 
her  mind  was  all  gone,  save  occasional  lucid  intervals  of  brief 
duration.  As  the  witness  expresses  it,  "at  times  she  would 
talk  quite  reasonably,  but  any  one,  to  hear  her  talk  alone, 
would  consider  her  a  raving  maniac."  The  attending  physi- 
cian says,  "her  insanity  was  called  chronic  mania,  attended 
with  partial  paralysis,  and,  perhaps,  depending  on  the  same 
cause  that  produced  the  paralysis."  According  to  the  physi- 
cian's testimony,  her  lucid  intervals  were  of  short  duration, 
and  she  was  subject  to  "  periodical  attacks  of  great  excitement." 
He  gives  it  as  his  opinion  that  in  September,  1858,  she  was 
not  of  "  sound  mind  sufficient  to  transact  business — she  was 
insane." 
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Our  conclusion  is,  the  relief  granted  by  the  court  below  is 
warranted  both  by  the  law  and  the  evidence.  As  we  have 
seen,  the  bill  was  filed  in  the  name  of  the  insane  wife  against 
her  husband  for  divorce,  while  she  was  in  close  confinement 
in  another  State,  beyond  the  jurisdiction  of  our  courts.  It  is 
a  matter  of  no  consequence  who  advised  the  filing  of  the  bill, 
whether  it  was  done  by  friends  and  relatives  or  other  persons. 
Being  insane,  she  could  give  no  consent  to  the  proceedings 
had  in  the  divorce  case,  and  hence  everything  that  was  done 
in  her  name  was  invalid.  Consent  involves  an  act  of  reason, 
and  when  one  is  bereft  of  reason  it  follows  there  can  be  no 
consent  given  that  comes  from  reflection.  It  is  said  to  be  a 
rule  of  universal  application,  that  where  a  party  is  unable,  in 
consequence  of  mental  weakness,  to  protect  himself,  equity  will 
lend  its  aid  that  no  injustice  may  be  done.  Whether  there 
was  any  fraud  in  fact,  the  law  will  presume  fraud  from  the 
unequal  position  of  the  parties  in  this  case,  and  that  will  viti- 
ate the  decree. 

Evidence  in  this  "record  shows,  beyond  all  dispute,  that  Mrs. 
Bradford  was  insane  before  she  was  sent  to  the  St.  Louis  hos- 
pital for  more  humane  care  than  could  be  given  her  among 
her  friends,  and  this  fact  must  have  been  known  to  her  hus- 
band before  he  entered  his  appearance  in  the  divorce  case  in 
which  the  decree  was  entered.  It  was  known  to  other  rela- 
tives, and  we  do  not  understand  how  it  is  possible  defendant 
could  have  been  ignorant  of  her  mental  condition. 

Counsel  suggest  the  question  of  insanity  made  could  only 
be  raised  by  plea  in  abatement  in  the  original  suit.  It  is  ap- 
prehended no  one  could  have  interposed  that  plea  but  defend- 
ant himself,  and  that  he  failed  to  do.  How  could  the  insane 
woman,  that  was  named  as  complainant,  do  it?  Her  mental 
condition  Avas  such  she  could  not  know  a  bill  had  been  exhib- 
ited in  her  name,  but  if  she  had  known  it,  how  could  she  plead 
in  abatement  to  her  own  bill  ?  There  is  no  evidence  she  had 
any  knowledge  a  bill  was  pending  in  her  name  before  decree 
was  pronounced,  and   if  the  letters  offered   iu   evidence  were 
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written  and  comprehended  by  her,  it  is  not  probable  she  would 
have  consented  to  the  divorce,  or  any  other  arrangement  that 
would  have  separated  her  from  her  husband  and  children. 
She  was  suffering  under  a  delusion  she  had  committed  some 
great  sin,  that  had  alienated  her  husband's  affection  from  her, 
and  with  great  earnestness  she  implored  his  favor,  which  in 
her  ravings  she  imagined  would  restore  her  to  health  and 
happiness  again.  Evidence  was  offered  with  a  view  to  show 
there  was  some  foundation  for  such  insane  belief,  but  we  think 
her  mental  and  physical  condition  at  the  time,  as  shown  by 
the  testimony,  were  such  as  to  disprove  all  accusation  of  guilty 
conduct,  no  matter  what  inculpatory  circumstances  may  have 
surrounded  her. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


St.  Paul  Fire  and  Marine  Insurance  Company 


Lewis  Wells. 

1.  Notice — to  agent,  is  notice  to  principal.  Notice  to  the  agent  of  an  insu- 
rance company  of  a  material  fact,  at  the  time  of  an  application  for  an  insu- 
rance, is  notice  to  the  company. 

2.  Insurance — made  with  assent  that  the  property  might  become  vacant.  Where 
a  building,  occupied  by  a  tenant,  was  insured  by  the  owner,  on  the  assurance 
of  the  agent  of  the  insurance  company  that  it  would  not  matter  if  the  house 
became  vacant,  and  the  premium  was  paid,  and  the  policy,  in  disregard  of  the 
contract,  contained  a  clause  that,  if  the  building  should  become  vacant  at  any 
time  the  policy  should  become  void,  which  policy  was  retained  by  the  agent 
until  after  a  loss  by  fire,  the  agent  never  having  informed  the  assured  of  such 
clause,  and  the  latter  not  having  jmy  knowledge  of  it  until  after  the  loss,  the 
loss  occurring  while  the  building  was  unoccupied,  it  was  held,  that  the  com- 
pany was  bound  by  the  contract  as  made  with  the  agent,  it  having  failed  to 
notify  the  assured  of  the  change  in  the  contract,  that  he  might  repudiate  or 
ratify  it.  If  the  assured  had  been  informed  of  the  condition  in  the  policy,  and 
made  no  objection,  it  seems  the  rule  would  have  been  otherwise. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellant. 

Mr.  George  W.  Wall,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellee  was  the  owner  of  a  building  near 
Du  Quoin,  which  he  rented  as  a  tenant  house.  He  procured, 
at  the  solicitation  of  the  agent  of  appellant,  a  policy  of  insu- 
rance on  the  building.  At  the  time  appellee  took  the  policy,  the 
house  was  occupied  by  a  tenant,  who  remained  in  it  until  the 
8th  or  9th  of  December,  1874,  after  the  insurance  was  effected, 
after  which  it  remained  vacant  until  the  6th  of  January,  1875, 
being  about  twenty-eight  days,  when  the  building  was  burned. 
Appellee  was  endeavoring  to  procure  another  tenant,  but  had 
found  none,  to  go  into  the  building.  He  paid,  and  the  agent 
of  the  company  received,  the  premium  for  the  risk  for  one 
year.     The  house  was  burned  during  the  life  of  the  policy. 

At  the  time  of  negotiating  for  the  policy,  the  agent  of  the 
company  inquired  of  appellee  in  respect  to  the  occupancy 
of  the  premises,  and  appellee  informed  him  that  the  house 
was  then  occupied  by  a  tenant,  and  might  be  only  for  a  month, 
and  might  be  for  a  year;  whereupon  the  agent  assured  him 
that  it  would  not  matter,  and  the  contract  was  concluded,  the 
premium  paid,  and  the  agent  reported  to  the  home  office,  and 
a  policy  was  issued  and  sent  to  the  agent,  who  held  it  for  ap- 
pellee until  after  the  fire  had  occurred,  when  it  was  handed  to 
the  assured. 

The  policy,  contrary  to  the  agreement  with  the  agent,  con- 
tained a  clause  that,  if  the  house  became  vacant  without  the 
consent  of  the  company  indorsed  on  the  policy,  it  should  be- 
come void.  This  was  unknown  to  appellee  till  after  the  fire, 
and  he  had  made  and  forwarded  the  proofs  of  loss,  which 
were  made  out  by  the  same  agent  who  solicited  the  risk,  and 
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he  did  not  call  appellee's  attention  to  the  clause,  and  appellee 
learned  of  it  after  the  home  company  received  the  proofs  and 
refused  to  pay  because  the  house  had  become  vacant  without 
its  consent  indorsed  on  the  policy. 

On  a  trial  in  the  court  below,  the  jury  found  for  plaintiif, 
and,  after  overruling  a  motion  for  a  new  trial,  the  court  ren- 
dered a  judgment  on  the  verdict,  and  the  company  appeals  to 
this  court. 

This  court  has,  in  many  cases,  held  that  notice  to  the  agent 
of  an  insurance  company  is  notice  to  the  company.  This  was 
held  in  the  case  of  Atlantic  Insurance  Co.  v.  Wright,  22  111. 
462,  and  has  been  repeated  in  numerous  subsequent  cases, 
which  must  be  familiar  to  the  profession.  It  was  there  said: 
"When  the  assured  fully  discloses  to  the  company,  or  its 
agent,  the  necessary  facts,  or  they  are  otherwise  cognizant  of 
them,  and  they  dispense  with  any  act  on  his  part,  they  are 
estopped  from  denying  the  description  they  have  adopted  in 
the  policy."  Here,  appellee  was  assured  by  the  agent  that  it 
would  not  matter  if  the  house  should  become  vacant,  and 
thereby  dispensed  with  keeping  it  occupied.  Appellee  had  fully 
informed  the  agent  as  to  the  condition  of  the  occupancy,  and 
the  probability  that  the  premises  would  become  vacant  during 
the  life  of  the  policy,  and,  on  the  assurance  that  it  would  not 
matter,  he  closed  the  contract.  This  information  given  to  the 
agent  operated  as  notice  to  the  company,  and  it  having  accepted 
the  premium  and  assumed  the  risk,  it  must  be  held  that  the 
company  has  waived  the  condition,  or  if  not,  it  is  estopped 
from  urging  its  breach  as  a  defense.  To  permit  such  a  defense, 
would  be  highly  unjust  and  iniquitous.  It  would  shock  the 
sense  of  right  and  fair  dealing  to  permit  money  to  be  obtained 
under  such  assurances,  and  to  permit  the  company  to  say,  we 
are  not  bound,  and  did  not  intend,  on  our  part,  to  be  bound 
for  any  loss  that  might  occur;  we  misled  and  deceived  you 
into  paying  the  premium,  and  although  we  did  not  intend  to  be 
bound,  and  knew  we  were  not,  still,  we  will  keep  the  premium, 
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and  you   must  suffer  the  loss.     This  is  the  substance  of  the 
defense,  and  such  a  defense  can  not  be  allowed  to  prevail. 

But  the  case  of  Hartford  Fire  Insurance  Co.  v.  Webster,  69 
111.  392,  is  referred  to  as  controlling  this  case.  We  fail  to  see 
that  the  two  cases  are  alike  in  their  controlling*  facts.  In  that 
case,  the  assured  was  fully  apprised  of  the  condition  contained 
in  the  policy,  and  permitted  the  premises  to  become  vacant, 
contrary  to  the  condition.  In  this  case,  however,  the  assured 
had  no  such  knowledge.  He  had  never  seen  the  policy,  as  it 
remained  in  the  hands  of  the  agent,  not  being  shown  to  ap- 
pellee, nor  did  the  agent  inform  him  that  it  contained  such  a 
provision.  Appellee,  no  doubt,  relied  upon  the  contract  he 
had  made  with  the  agent,  and  nothing  is  shown  to  put  him  on 
inquiry.  He  had  a  right  to  suppose  that  the  policy  would 
conform  to  the  contract  as  he  made  it  with  the  agent.  The 
company,  failing  to  notify  appellee  of  the  change,  that  he 
might  repudiate  or  ratify  it,  must  be  bound  by  the  contract  as 
it  was  made  with  the  agent. 

The  jury  were  fully  warranted,  by  the  evidence,  in  finding 
appellee  did  nothing  to  increase  the  hazard  of  the  risk. 

The  entire  record  considered,  we  find  no  error,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


John  Dalton 

v. 
Ellen  Roach. 

Chancery — finding  in  decree — preserving  evidence.  Where  the  finding  in  a 
decree  in  a  chancery  suit  justifies  the  relief  granted  under  the  prayer  for  gen- 
eral relief,  and  there  is  no  certificate  preserving  the  evidence,  the  decree  will 
be  affirmed. 

Appeal  from  the  City  Court  of  East  St.  Louis. 
Mr.  M.  Millard,  for  the  appellant. 
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Per  Curiam  :  This  is  an  appeal  from  the  City  Court  of 
East  St.  Louis,  in  a  proceeding  in  chancery,  to  cancel  a  certain 
deed  and  to  enjoin  an  ejectment  suit,  and  for  general  relief. 
The  bill  was  filed  by  Ellen  Roach,  and  John  Dalton  was  made 
defendant,  and  the  cause  was  heard  on  bill,  answer,  replica- 
tion and  proofs,  and  a  decree  passed,  giving  to  complainant, 
for  her  natural  life,  a  portion  of  the  lot,  described  by  metes 
and  bounds,  and  enjoining  the  suit  in  ejectment,  and  Dalton 
appeals. 

There  is  no  certificate  of  evidence,  but  the  findings  in  the 
decree  seem  to  justify  the  decree  under  the  prayer  for  general 
relief,  and  it  will  be  affirmed. 

Decree  affirmed. 


The  Paris  and  Danville  Railroad  Company 


.  Henderson  &  Henderson. 

1.  Contract — condition  construed— building  and  equipment 'of road.  A  written 
agreement  to  pay  money,  if  a  certain  railroad  shall  be  built  and  equipped,  and 
running  from  one  point  to  another,  before  a  certain  day,  requires  a  finished 
road  adapted  to  and  capable  of  being  used  for  the  purpose  of  its  construction, 
and  not  one  incomplete  and  unfit  for  use,  and  such  road  can  not  be  said  to  be 
equipped  until  it  has  the  necessary  engines,  cars  and  other  appliances  for  its 
ordinary  use,  as  such  roads  usually  have,  and  the  passage  of  a  single  train  over 
the  road  is  not  a  running,  within  the  meaning  of  the  contract,  where  the  road  is 
in  an  unfinished  state. 

2.  Where  a  written  promise  was  made  to  pay  a  railway  company  $100  if 
its  road  was  built  and  equipped,  and  trains  running  to  a  given  point  by  a  day 
named,  but  if  not  completed  on  such  line  within  such  time,  the  obligation  to  be 
void,  and  the  proof  showed  that  the  company  ran  an  engine,  tender,  one  pas- 
senger coach  and  one  or  two  flat  cars  over  the  line  two  days  before  the  time 
limited,  but  places  on  the  road  were  only  half  tied,  and  regular  trains  were  not 
run  over  the  same  until  several  months  after  the  time,  it  was  held,  that  no  re- 
covery could  be  had  on  the  obligation. 

3.  Error — that  works  no  injury.  The  admission  of  evidence  denjdng  the 
execution  of  a  note  by  one  partner,  or  that  it  was  not  given  in  the  usual  course 
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of  business  of  the  firm,  which  is  afterwards  excluded  by  an  instruction,  even 
if  erroneously  admitted,  can  work  no  injury,  and  is  not  ground  of  reversal. 
Neither  is  the  admission  of  evidence  which  could,  in  nowise,  have  influenced 
the  finding  of  the  jury. 

Appeal  from  the  Circuit  Court  of  Crawford  county ;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Callahan  &  Jones,  for  the  appellant. 

Messrs.  Parker  &  Olwin,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  before  a  justice  of  the  peace  of 
Crawford  county,  by  appellant  against  appellees,  on  this  in- 
strument : 

"  If  the  Paris  and  Danville  Railroad  shall  be  built  and 
equipped,  and  running  from  Danville,  Illinois,  by  the  way  of 
Robinson,  Illinois,  to  the  south  line  of  Crawford  county,  Illi- 
nois, on  or  before  the  first  day  of  January,  A.  D.  1876,  in 
consideration  of  the  benefits  and  advantages  that  may  result 
to  the  public  in  general,  and  to  myself  in  particular,  by  the 
construction  of  said  railroad,  on  the  line  aforesaid,  I  promise 
to  pay  to  the  Paris  and  Danville  Railroad  Company  or  bearer 
one  hundred  dollars,  the  same  to  become  due  and  payable  at 
the  expiration  of  sixty  days  from  the  passage  of  the  first  train 
of  cars  over  the  line  of  said  road  through  said  county.  If  said 
railroad  is  not  completed  on  the  line  aforesaid,  and  within  the 
time  aforesaid,  then  this  note  to  be  void. 

April  8,  1874.  Henderson  &  Henderson." 

An  appeal  was  prosecuted  to  the  circuit  court,  and  the 
defense  interposed  was,  that  the  road  was  not  built,  equipped, , 
and  running  from  Danville,  by  the  way  of  Robinson,  to  the 
south  line  of  Crawford  county  within  the  time  specified.  The 
jury,  under  proper  instructions  from  the  court,  found  for 
defendants,  and,  after  overruling  a  motion  for  a  new  trial,  the 
court  rendered  judgment  in  bar  of  the  action,  and  the  com- 
pany appeals. 
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On  the  part  of  appellant  it  was  shown,  that  on  the  30th  day 
of  December,  1875,  the  company  ran  an  engine  and  tender, 
one  passenger  coach  and  one  or  two  flat  cars  from  Robinson  to 
Vincennes,  Indiana,  which  passed  over  the  portion  of  the  road 
named  in  Crawford  county;  that  after  June,  1875,  passenger 
and  freight  trains  ran  regularly  between  Danville  and  Robin- 
son, and  from  about  the  first  of  August  of  that  year  a  freight 
train  and  caboose  ran  twice  a  week  south  of  Robinson  to  Flat 
Rock,  three  miles  north  of  the  south  line  of  Crawford  county, 
and  sometimes  to  within  one  mile  of  that  line  of  the  county, 
but  regular  trains  were  not  run  through  to  Vincennes  until  in 
the  spring  of  1876;  that  there  were  heavy  floods  in  the 
winter  and  spring  of  1876,  which  damaged  the  road ;  that  the 
road  was  as  well  built  and  furnished  as  new  roads  usually  are; 
that  places  on  the  road  were  what  is  called  half  tied. 

It  also  appears,  the  county  judge,  on  passing  over  the  road, 
on  the  30th  of  December,  1875,  determined  to  and  did  issue 
the  bonds  of  the  county,  voted  on  similar  conditions.  Joseph 
Thompson,  a  supervisor  of  a  township  through  which  the  road 
was  built,  and  which  had  subscribed  for  stock  of  the  road  on 
similar  terms,  on  being  threatened  with  a  suit,  issued  township 
bonds  on  the  work  that  had  been  done  prior  to  the  30th  day 
of  December,  1875,  but  in  his  testimony,  on  the  trial  below, 
he  concurs  with  others  that  the  road  was  not  finished,  equipped 
and  running  at  the  time  he  issued  the  bonds. 

On  the  other  hand,  a  number  of  witnesses  testify  that  the 
road  was  not  built,  equipped  and  running  regular  trains  be- 
fore the  first  day  of  January,  1876,  on  the  road  to  the  south 
line  of  Crawford  county;  that  there  were  several  places  where 
the  road  was  only  half  tied, — the  company  were  putting  in 
ties  during  the  summer  of  1876,  when  the  road  was  surfaced; 
that  trains  did  not  make  regular  trips  south  of  Robinson  until 
about  the  first  of  May  of  that  year, — in  places  the  ties  were 
hanging  by  the  rails  and  the  rails  were  bent;  that  no  trains  ran 
to  the  south  line  of  the  county  until  after  the  first  of  January, 
1876,  except  the  train  on  the  30th  of  December,  previously.    The 
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question  whether  the  road  was  built,  equipped  and  running 
between  the  points  named,  was  one  of  fact  for  determination 
by  the  jury. 

Nor  can  we  say,  on  the  evidence  before  them,  that  they 
found  incorrectly.  The  evidence  tended  strongly  to  require 
the  conclusion  reached.  At  any  rate,  we  can  not  say  that  it 
does  not  sustain  the  finding.  The  witnesses  for  the  defense 
lived  near  the  road,  and  had  equal  means  of  information  with 
the  witnesses  on  the  part  of  appellant. 

By  the  instructions,  the  court  gave  the  proper  construction 
to  the  written  instrument.  As  to  the  evidence  denying  the 
execution  of  the  note  by  one  partner,  or  that  it  was  not  given 
in  the  usual  course  of  business  of  the  firm,  it  was  excluded  by 
instruction,  and  could  have  produced  no  injury  to  appellant. 
It  may  have  been  immaterial  whether  or  not  the  road  was  in 
the  hands  of  a  receiver,  but  it  could,  in  nowise,  influence  the 
finding  of  the  jury,  and  we  will  not  reverse  because  immate- 
rial evidence  has  been  admitted,  unless  we  can  see  that  it  may 
have  prejudiced  the  jury  in  their  finding. 

The  true  construction  of  the  terms  of  the  instrument  required 
that  the  road  be  built,  and  not  partly  built — a  road  completed, 
and  not  partially  constructed.  It  required  a  finished  road 
adapted  to  and  capable  of  being  used  for  the  purpose  of  its 
construction,  and  not  one  incomplete  and  unfit  for  use.  A 
house  or  a  bridge  is  not  built  until  it  is  finished.  A  contractor  to 
erect  such  a  structure  could  not  sue  and  recover  if  the  house 
was  not  plastered  or  the  bridge  not  floored.  This  would  be 
obvious  to  all  persons,  and  a  railroad  is  not  built  until  it  is  so 
far  completed  that  it  may  be  safely  and  conveniently  used  as 
a  railroad,  and  it  is  not,  nor  can  it  be  said  to  be,  equipped 
until  it  has  the  necessary  engines,  cars  and  other  appliances 
for  its  ordinary  use.  If,  as  counsel  for  appellant  say,  it  can 
never  be  completely  equipped,  it  should  at  least  be  equipped 
as  such  roads  usually  are.  That  much  is  at  least  required  by 
the  term  "equipped,"  and  to  be  running  requires  more  than  the 
passage  of  one  train  over  a  road.     It  would  be  a  perversion  of 
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terms  to  say  a  road  was  being  run  when  but  one  train  had 
passed  over  it,  and  perhaps  that  at  the  peril  of  the  lives  of 
all  persons  thereon.  The  company,  it  seems  to  us,  can  not, 
with  any  plausibility,  contend  that  the  court  should  have  in- 
structed the  jury  that  it  was  running  the  road  within  the 
meaning  of  the  written  instrument,  because  they  had  passed 
one  train  over  it,  and,  it  may  be,  when  the  road  was  in  an  un- 
finished and  unsafe  condition. 

We  perceive  no  error  in  the  instructions,  and  the  evidence 
warranted  the  finding,  and  the  judgment  of  the  court  below 
must  be  affirmed. 

Judgment  affirmed. 


Anna  E.  Weyrich 


The  People  of  the  State  of  Illinois. 

1.  Change  of  venue — out  of  circuit  in  criminal  case.  The  sending  of  a  crim- 
inal case  to  an  adjoining  county,  but  out  of  the  judicial  circuit,  upon  an  appli- 
cation by  the  defendant  for  a  change  of  venue  on  the  ground  of  prejudice  of 
the  inhabitants  of  the  county  in  which  the  indictment  is  found,  is  not  in  viola- 
tion of  the  constitutional  provision  which  secures  to  the  accused  a  speedy  pub- 
lic trial  by  an  impartial  jury  of  the  county  or  district  in  which  the  offense 
is  alleged  to  have  been  committed. 

2.  Same — right  to  trial  in  district  waived.  The  constitutional  right  to  a  trial 
in  the  county  or  district  in  which  an  offense  is  alleged  to  have  been  committed, 
is  one  that  a  defendant  may  waive,  and  which  is  waived  by  a  petition  for  a 
change  of  venue. 

3.  Constitution — right  to  trial  in  county  or  district.  The  plain  object  of  the 
clause  of  the  constitution  giving  the  accused  the  right  to  a  speedy  public  trial 
by  an  impartial  jury  of  the  county  or  district,  etc.,  is  to  secure  the  common  law 
right  of  trial  by  a  jury  of  the  visne  or  neighborhood  where  the  offense  is  alleged 
to  have  been  committed,  and  to  protect  him  against  a  prosecution  elsewhere. 
The  grand  jury  indicting,  and  the  traverse  jury  trying,  must  be  of  the  visne. 
The  creation  of  judicial  circuits  has  no  reference  to  the  enforcement  of  this 
clause  of  the  constitution,  but  the  word  "district,"  is  convertible  with  that  of 
"county,"  and  is  descriptive  of  the  territory  which  in  legal  contemplation 
comprises  the  visne. 
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4.  Although  there  may  be  many  counties  or  districts  in  the  same  circuit, 
the  court  in  each  is  entirely  separate  and  disconnected  from  that  in  all  the 
others,  and  its  jurisdiction,  within  the  meaning  of  the  constitutional  clause,  is 
limited  by  its  territorial  boundaries. 

5.  Criminal  law — right  to  a  speedy  trial.  The  right  to  a  speedy  trial  guar- 
anteed by  the  constitution  to  one  accused  of  crime,  is  only  against  arbitrary 
and  oppressive  delays,  and  is  in  nowise  violated  by  such  delays  as  are  induced 
by  the  lapse  of  time  intervening  regular  terms  of  court,  or  such  as  are  inevita- 
ble in  consequence  of  the  amount  of  other  criminal  business  having  priority 
on  the  docket,  or  such  as  shall  be  necessary  with  proper  efforts  to  procure  an 
impartial  jury  and  the  attendance  of  witnesses. 

6.  Same — declarations  of  deceased  on  charge  of  poisoning.  On  the  trial  of  a 
wife  on  the  charge  of  murdering  her  husband  by  poison,  the  declarations  of  the 
deceased,  made  at  different  times  through  a  period  of  several  years  before  his 
death,  out  of  the  hearing  of  the  accused,  and  in  nowise  assented  to  by  her  or 
communicated  to  her,  which  are  not  dying  declarations,  nor  a  part  of  the  res 
gestce,  but  expressive  simply  of  his  own  state  of  feeling  toward  the  accused  at 
the  time,  or  narratives  of  past  events,  are  not  admissible  in  evidence. 

7.  Same — evidence  showing  motives,  etc.  In  prosecutions  for  murder,  as  of  a 
husband  by  his  wife,  a  wide  degree  of  latitude  is  allowable  to  the  prosecution 
to  possess  the  jury  with  all  the  circumstances  which  may  reasonably  throw 
light  upon  the  transaction.  It  is  hence  allowable  to  prove  the  existence  of 
facts  which  experience  shows  may  operate  as  motives  to  the  commission  of 
crime,  such  as  the  expectation  of  pecuniary  gain,  expi*ess  malice,  the  gratifica- 
tion of  lust,  etc. 

8.  And  it  has  accordingly  been  held  competent,  where  the  husband  or  wife 
is  charged  with  the  murder  of  the  other,  to  show  their  mutual  conduct  towards 
and  treatment  of  each  other,  as  manifested  by  acts  and  words — the  fact  that 
one  is  engaged  in  an  illicit  sexual  commerce  with,  or  has  contracted  a  sexual 
passion  for,  another  person,  etc. — but,  in  general,  proof  in  these  respects  must 
not  be  confined  to  mere  hearsay. 

9.  Evidence — declarations  out  of  presence  of  party  to  he  affected.  The  excep- 
tions to  the  rule,  wherein  the  declarations  of  one  party,  not  made  in  the  pre- 
sence, or  with  the  express  or  implied  concurrence  of  another  party,  whom  they 
affect,  are  admissible  in  evidence,  are  limited  by  the  books  to  dying  declara- 
tions,' declarations  accompanied  by  and  explanatory  of  facts,  so  as  to  form  a 
part  of  the  res  gestae,  evidence  of  general  character,  declarations  as  to  present 
state  of  health,  or  expressive  of  condition  of  mind,  etc.,  family  pedigree  and 
ancient  boundaries,  monuments  and  other  public  matters  falling  under  the 
same  principle. 

10.  On  the  trial  of  one  for  the  murder  of  her  husband  by  poisoning,  the 
declarations  of  the  deceased  in  regard  to  a  prior  attack  of  some  disease  of  a 
character  or  nature  he  did  not  entirely  comprehend,  and  not  made  in  explana- 
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tion  of  his  present  state  of  health,  but  merely  as  a  narrative  of  a  past  occur- 
rence, are  clearly  inadmissible  in  evidence. 

11.  Same — of  motive  for  commission  of  crime.  On  a  charge  against  a  wife  for 
the  murder  of  her  husband,  it  is  competent  for  the  prosecution  to  prove  her 
unchastity  in  order  to  establish  a  motive  for  taking  the  life  of  the  deceased, 
but  she  is  entitled  to  face  and  cross-examine  the  witnesses  as  to  every  circum- 
stance tending  to  show  such  fact;  and  no  fact  or  ch'cumstance  claimed  to  have 
such  tendency,  can  be  proved  by  hearsay. 

12.  Same — declarations  of  suspicion  by  murdered  husband.  So,  on  the  trial  of 
such  a  charge,  proof  of  the  declarations  of  the  deceased  husband  of  his  suspic- 
ion of  his  wife's  chastity,  and  his  statements,  made  at  different  times,  of  her 
conduct  he  had  witnessed  with  other  men,  tending  to  show  her  want  of  chastity, 
not  communicated  to  the  accused,  and  not  explanatory  of  any  present  act  or 
declaration  of  hers,  but  mere  narratives  of  past  acts,  made  in  her  absence  and 
without  her  knowledge,  and  followed  by  no  act  of  his  of  which  they  are  ex- 
planatory, is  clearly  inadmissible.  Without  knowledge  on  her  part  of  such 
statements,  they  could  not  affect  her  conduct,  and  as  proof  of  her  unchastity 
they  are  incompetent,  as  being  hearsay. 

13.  Instruction — expression  of  opinion  on  facts.  It  is  not  the  province  of 
the  court,  in  a  criminal  case,  to  express  any  opinion  upon  the  facts,  and  this 
whether  orally  during  the  trial,  or  in  the  form  of  instructions  when  the  evi- 
dence has  all  been  heard.  The  court  should  state  the  law  only,  and  leave  the 
jury  to  judge  of  the  facts;  and  especially  is  it  objectionable  for  the  court  to 
express  any  opinion  upon  any  combination  of  facts  assumed  or  proved,  which 
does  not  embrace  every  contrary  hypothesis  which  the  evidence  tends  to  estab- 
lish. An  instruction  is  erroneous  which  is  but  an  argument  on  the  facts,  and 
that  in  a  partial  view. 

Writ  of  Error  to  the  Circuit  Court  of  Logan  county ;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Roberts  &  Green,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  Mr.  W.  L.  Pret- 
tyman,  State's  Attorney,  and  Mr.  Jno.  B.  Cohrs,  for  the 
People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

At  the  September  term,  1877,  of  the  Tazewell  circuit  court, 
the  plaintiff  in  error  was  indicted  for  the  murder  of  her  hus- 
band, Peter  Weyrich,  by  poisoning,  and  on  the  19th  of  October, 
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being  one  of  the  days  of  the  same  term  of  court,  she  presented 
to  the  court  her  petition,  verified  by  her  own  affidavit  and 
those  of  two  other  citizens  of  Tazewell  county,  praying  for  a 
change  of  venue  in  the  cause,  on  account  of  the  prejudice  of  the 
inhabitants  of  Tazewell  county  against  her.  It  was  also 
alleged  in  the  petition,  that  the  same  prejudice  was  entertained 
against  her  by  the  inhabitants  of  Woodford  county,  and  it  was, 
therefore,  also  prayed  that  the  cause  be  sent  to  some  other  than 
that  county  for  trial.  The  court  ordered  that  the  venue  in  the 
cause  be  changed  to  Logan  county.  At  the  January  term, 
1878,  of  the  Logan  circuit  court,  the  plaintiff  in  error  filed 
her  plea  denying  the  jurisdiction  of  that  court  to  try  the  cause, 
to  which  the  court  sustained  a  demurrer.  She  then  moved  the 
court,  supported  by  affidavit,  that  she  be  discharged,  for  want 
of  jurisdiction  in  that  court  to  proceed  with  the  trial  of  the 
cause — but  this  motion  was  overruled.  The  court  thereupon 
proceeded  with  the  trial  of  the  cause,  and  the  jury,  by  their 
verdict,  found  the  plaintiff  in  error  guilty  as  charged  in  the 
indictment,  and  that  she  be  punished  by  confinement  in  the 
penitentiary  for  the  term  of  fourteen  years.  Motions  for  new 
trial  and  in  arrest  of  judgment  were  made,  which  the  court 
overruled,  and  then  gave  judgment  upon  the  verdict. 

Of  the  numerous  objections  urged  to  the  rulings  below,  as 
grounds  of  reversal,  we  deem  it  necessary  to  notice  but  thre'e, 
and  these  will  be  passed  upon  in  the  order  in  which  they  arise 
upon  the  record. 

First,  did  the  circuit  court  of  Logan  county  have  jurisdiction 
to  try  the  cause? 

It  is  argued,  on  behalf  of  plaintiff  in  error,  that  the  venue 
should  have  been  changed  either  to  Peoria,  Marshall,  Stark  or 
Putnam  counties,  which  are  in  the  same  judicial  circuit  with 
Tazewell,  and  that  changing  it  to  Logan  county,  which  is  in  a 
different  judicial  circuit,  was  in  violation  of  §  9,  Art.  2  of 
the  constitution,  which  provides,  that,  "  in  all  criminal  prose- 
cutions the  accused  shall  have  the  right  to     *     *    *    a  speedy 
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public  trial  by  an  impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been  committed." 

The  objection  is,  in  our  opinion,  based  upon  a  misappre- 
hension of  the  meaning  of  the  word  "  district/'  as  here  used. 

The  plain  object  of  this  clause  of  the  constitution  is  to  se- 
cure to  the  defendant  the  common  law  right  of  trial  by  a  jury 
of  the  visne  or  neighborhood  where  the  offense  is  alleged  to 
have  been  committed,  and  to  protect  him  against  prosecution 
elsewhere.  The  grand  jury  indicting,  and  the  traverse  jury 
trying,  must  be  of  the  visne;  and  the  court  having  jurisdiction 
is  that  which  is,  by  law,  invested  with  original  authority  to 
try  such  offenses.  A  party  is  no  more  subject  to  be  indicted 
and  tried  for  the  alleged  commission  of  an  offense,  in  a  differ- 
ent county  in  the  same  circuit,  than  in  a  county  in  a  different 
circuit.  The  creation  of  judicial  circuits  has  not  the  slightest 
reference  to  the  enforcement  of  this  clause  of  the  constitution, 
but  is  solely  for  convenience  in  providing  the  requisite  judicial 
force  to  administer  the  law  throughout  the  State.  The  word 
"district"  is  convertible  with  that  of  "county,"  and  is  de- 
scriptive of  the  territory  which,  in  legal  contemplation,  com- 
prises the  visne,  over  which  the  jurisdiction  of  the  court  for 
the  purpose  of  prosecution  for  the  commission  of  crimes  and 
misdemeanors  extends;  and,  although  there  may  be  many 
counties  or  districts  in  the  same  circuit,  the  court  in  each  is 
entirely  separate  and  disconnected  from  that  in  all  the  others, 
and  its  jurisdiction,  within  the  meaning  of  the  clause  under 
consideration,  is  limited  by  its  territorial  boundaries. 

The  right  secured  by  this  clause  is  one  that  the  defendant 
may  waive,  and  the  plaintiff  in  error  here,  when  she  petitioned 
for  a  change  of  venue,  did  waive  it.  Perteet  v.  The  People,  70 
111.  171,  Raffertyv.  The  People,  72  id.  37,  and  Bedeev.  The 
People,  73  id.  321,  are  cases  where  convictions  on  change  of 
venue  were  sustained,  and  in  which,  had  we  not  held  that  the 
court  to  which  the  venue  was  changed  had  jurisdiction,  the 
ruling  could  not  have  been  as  it  was.  But  the  court  has  also  held 
that  the  defendant  is  entitled  to  a  change  of  venue,  on  a  proper 
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showing,  as  a  matter  of  right,  which  would  be  utterly  absurd 
if  the  petition  did  not  waive  the  right  of  trial  in  the  county  or 
district  in  which  the  offense  is  alleged  to  have  been  committed. 
Rafferty  v.  The  People,  66  111.  118;  Brennan  et  al.  v.  The  Peo- 
ple, 15  id.  511;   Clark  v.  The  People,  1  Scam.  117. 

The  statute  provides,  "  when  a  change  of  venue  is  granted, 
it  may  be  to  some  other  court  of  record  in  the  same  county,  or 
in  some  other  convenient  county  to  which  there  is  no  valid 
objection."  (Rev.  Stat.  1874,  p.  1093,  §  2.)  Logan  county 
adjoins  Tazewell.  So  far  as  we  can  judicially  know,  or  are  in- 
formed by  the  record,  that  county  appears  to  have  filled  the 
requirement  of  "  some  other  convenient  county  to  which  there 
is  no  valid  objection."  The  fact  that  in  some  other  county  a 
term  of  court  may  have  been  held  at  an  earlier  day,  after  the 
petition  for  the  change  of  venue  was  presented,  than  the  term 
was  held  in  Logan  county,  we  regard  of  no  significance.  The 
right  to  a  speedy  trial,  guaranteed  to  the  defendant  by  the 
constitution,  is  only  against  arbitrary  and  oppressive  delays, 
and  is  in  nowise  violated  or  impaired  by  such  delays  as  are 
induced  by  the  lapse  of  time  intervening  regular  terms  of 
court,  or  as  are  inevitable  in  consequence  of  the  amount  of 
other  criminal  business  having  priority  on  the  docket,  or  as 
shall  be  necessary,  with  proper  efforts,  to  procure  an  impartial 
jury  and  the  attendance  of  witnesses  on  behalf  of  the  People. 

The  second  objection  questions  the  ruling  of  the  court  below 
in  admitting,  over  the  objection  of  the  plaintiff  in  error, 
evidence  of  declarations  of  deceased,  made  at  different  times 
through  a  period  of  some  ten  years  or  more  anterior  to  his 
death,  out  of  the  hearing  of  the  plaintiff  in  error,  and  in  no 
wise  assented  to  by  her,  or  even  made  known  to  her. 

There  is  no  pretense  that  any  of  these  declarations  come 
within  the  definition  of  dying  declarations,  or  that  they  were 
admissible  as  part  of  the  res  gestce.  The  deceased  was  not  con- 
templating immediate  death  when  any  of  them  were  made, 
nor  was  he,  at  the  time,  engaged  in  any  act  of  which  they  were 
explanatory.     They  were  either  expressive  simply  of  his  own 
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state  of  feeling  toward  the  accused,  at  the  time,  or  narratives 
of  past  events. 

In  prosecutions  of  this  character,  a  wide  degree  of  latitude 
is  allowable  to  the  prosecution  in  order  that  the  jury  may  be 
fully  possessed  of  all  the  circumstances  which  may  reasonably 
be  presumed  to  throw  light  upon  the  transaction  and  tend  to 
discover  the  perpetrator  of  the  crime,  and  it  is  hence  allowable 
to  prove  the  existence  of  facts  which  experience  shows  may 
operate  as  motives  to  the  commission  of  crime,  such  as  the  ex- 
pectation of  pecuniary  gain,  express  malice,  the  gratification  of 
lust,  etc.  And  it  has,  accordingly,  been  held,  where  the  hus- 
band or  wife  is  charged  with  the  murder  of  the  other,  compe- 
tent to  prove  their  mutual  conduct  towards  and  treatment  of 
each  other,  as  manifested  by  acts  and  words, — the  fact  that  one 
is  engaged  in  an  illicit  sexual  commerce  with,  or  has  con- 
tracted a  sexual  passion  for,  another  person,  etc.;  but,  in  gen- 
eral, proof  in  these  respects  must  not  be  confined  to  mere 
hearsay. 

The  exceptions  wherein  the  declarations  of  one  party,  not 
made  in  the  presence  or  with  the  express  or  implied  concur- 
rence of  another  party  whom  they  affect,  are  admissible  in 
evidence,  are  limited,  by  the  books,  to  dying  declarations, 
declarations  accompanied  by  and  explanatory  of  acts,  so  as  to 
form  part  of  the  res  gestce,  evidence  of  general  character,  de- 
clarations as  to  present  state  of  health,  or  expressive  of  condi- 
tion of  mind  or  state  of  feeling,  etc.,  family  pedigree,  and 
ancient  boundaries,  monuments  and  other  public  matters  fall- 
ing under  the  same  principle.  Phillips  on  Evidence,  vol.  1, 
(Cowen,  Hill  and  Edwards'  notes)  chap.  8;  Greenleaf  on 
Evidence,  vol.  1,  chap.  5;  1  Wharton's  Crim.  Law,  (7th  ed.) 
p.  633;  2  Russell  on  Crimes,  (7th  Am.  ed.)  p.  750  et  seq. ; 
Roscoe's  Criminal  Evidence  (5th  Am.  ed.)   22  et  seq. 

The  declarations  here  given  in  evidence,  to  which  objection 
is  urged,  are  not  claimed  to  be  admissible  on  any  other  ground 
than  as  expressive  of  the  state  of  health  and  condition  of  mind 
or  state  of  feeling  of  the  deceased.     There  was  evidence  ad- 
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mitted  of  what  deceased  said  in  regard  to  his  having  had  a 
prior  attack  of  disease  of  some  character,  the  nature  of  which 
he  did  not  entirely  comprehend,  and  which  was  not  said  as 
explanatory  of  his  then  state  of  health,  but  merely  as  a  narra- 
tive of  a  past  occurrence,  and  this  was  clearly  inadmissible. 
It  is  said  in  Phillips  on  Evidence,  supra,  p.  183:  "When  a 
patient  enters  into  a  history  of  his  complaint,  and  relates  some 
earlier  symptoms  experienced  at  a  former  period,  he  is  giving  a 
narrative  from  memory,  rather  than  yielding  to  the  impres- 
sions forced  upon  him  by  his  situation ;  and  it  would  seem, 
upon  principle,  that  what  he  says  respecting  the  earlier  symp- 
toms ought  not  to  be  received  in  evidence." 

There  was,  also,  evidence  given,  by  several  witnesses,  pur- 
porting to  recite  statements  made  by  the  deceased,  at  different 
times,  of  conduct  of  the  plaintiff  in  error  that  he  had  witnessed 
with  other  men,  tending  to  show  that  she  was  unfaithful  to 
her  marital  obligations,  and  of  expressions  of  suspicions  that 
he  entertained  in  that  respect.  This  evidence  is  claimed  by 
the  Attorney  General  to  be  admissible,  upon  the  authority  of 
Burrell  on  Circumstantial  Evidence,  p.  304.  The  text  relied 
on  is  as  follows:  "So,  where  the  relations  existing  between 
two  persons  shoAv  the  existence  of  a  feeling  of  animosity  on 
the  part  of  one  of  them  against  the  other,  especially  where  it 
has  been  exhibited  in  the  outward  conduct  of  the  former,  and 
its  fears  expressed  by  the  latter  on  the  score  of  his  personal 
safety,  an  adequate  source  of  the  revengeful  motive  to  crime 
will  often  be  indicated  with  great  clearness.  And,  in  all  these 
cases,  considerable  latitude  is  allowed  in  presenting  evidence 
with  the  view  of  showing  that  the  motive  assigned  did,  in  fact, 
exist." 

But  there  is  no  evidence,  here,  showing  a  feeling  of  ani- 
mosity on  the  part  of  the  plaintiff  in  error  toward  the  deceased, 
nor  did  the  evidence  to  which  objection  is  taken  tend  to  show 
fears  entertained  by  the  deceased  in  regard  to  his  personal 
safety.  The  text  does  not  sanction  the  idea  that  the  declara- 
tions of  the  deceased  are  competent  to  prove  the  state  of  mind 
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or  conduct  of  the  plaintiff  in  error.  This  must  be  proved  by 
competent  evidence,  and  when  this  is  thus  proved,  the  decla- 
rations of  the  deceased  are  competent  to  prove  his  own  state 
of  mind  when  they  were  uttered.  The  conduct  and  declara- 
tions of  the  deceased,  in  connection  with  the  conduct  and 
declarations  of  the  plaintiff  in  error,  are,  undoubtedly,  compe- 
tent evidence ;  but  these  declarations  are  neither  responsive 
to  nor  explanatory  of  any  present  act  or  declaration  of  the 
plaintiff  in  error.  They  were  narratives  of  what  were  claimed 
to  have  been  past  acts,  in  the  absence  and  without  the  knowledge 
of  the  plaintiff  in  error,  called  forth  by  no  word  or  act  of  hers, 
and  followed  by  no  act  of  his  of  which  they  are  claimed  to  be 
explanatory,  for  the  proof  is  uncontroverted  that  deceased  and 
plaintiff  in  error  continued  to  reside  together  with  apparent 
amity  and  proper  feelings  towards  each  other,  after  as  before 
these  declarations  were  made. 

The  declarations  prove  that  the  deceased  suspected  that  the 
plaintiff  in  error  had  not  been  faithful  as  a  wife,  but  there  is 
no  proof  that  knowledge  of  such  suspicion  was  ever  commu- 
nicated to  her,  and,  without  such  knowledge,  it  violates  every 
rule  of  logic  and  common  sense  to  presume  that  they  could,  in 
any  degree,  have  affected  her  conduct.  If  they  could  not  have 
affected  her  conduct,  the  only  purpose  their  proof  could  sub- 
serve would  be  to  establish  the  fact  that  she  was  unchaste, 
and  thus  raise  the  inference  that,  being  unchaste,  she  desired 
the  death  of  the  deceased  as  a  removal  of  a  barrier  to  the  grat- 
ification of  her  lust;  but  the  fact  of  want  of  chastity  can  not 
be  established  by  hearsay  evidence.  Such  evidence  would  be 
incompetent  were  only  a  question  involved  of  pecuniary  com- 
pensation for  damage  to  her  character — much  more  should  it 
be  held  incompetent  where  the  question  affects  life  or  liberty. 

It  was  competent  for  the  State  to  show  the  fact,  if  it  existed, 
that  the  plaintiff  in  error  was  unchaste,  in  order  to  establish  a 
motive  which  might  operate  upon  her  mind  and  induce  her  to 
take  the  life  of  the  deceased;  but  she  was  entitled  to  face  and 
cross-examine  the  witnesses  to  every  circumstance   of  which 


1878.]  Weyeich  v.  The  People.  99 

Opinion  of  the  Court. 

proof  was  offered  tending  to  show  that  she  was  unchaste,  and 
no  fact  or  circumstance  claimed  to  have  that  tendency  could 
be  proved  by  hearsay  from  one  who  was  not  himself  sworn 
and  examined  as  a  witness  to  the  matters  detailed. 

This  evidence  was  improperly  admitted,  and  we  are  unable 
to  say  that  it  may  not  have  seriously  prejudiced  the  plaintiff 
in  error  upon  the  trial. 

The  third  and  last  objection  which  we  deem  of  any  conse- 
quence, is,  that  the  court  erred  in  giving  the  fourth  instruc- 
tion, at  the  instance  of  the  People.  This  objection  we  also 
think  well  taken.  The  instruction  is  but  an  argument  on  the 
facts,  and  that,  too,  on  a  partial  view  of  the  facts.  It  is  not 
the  province  of  the  court,  in  a  criminal  case,  to  express  any 
opinion  upon  the  facts,  and  this  whether  orally  during  the 
progress  of  the  trial, *or  in  the  form  of  instructions  when  the 
evidence  has  all  been  heard.  The  court  should  state  the  law 
only,  and  leave  the  jury  to  judge  of  the  facts.  And  especially 
is  it  objectionable  for  the  court  to  express  any  opinion  upon 
any  combination  of  facts  assumed  or  proved,  which  does  not 
embrace  every  contrary  hypothesis  which  the  evidence  tends 
to  establish. 

Aside  from  the  errors  pointed  out,  so  far  as  we  have  been 
able  to  discover,  the  record  is  free  of  objection.  Whether  the 
evidence  showed,  with  sufficient  certainty,  that  the  contents 
of  the  stomach  analyzed  by  the  chemist  were  those  of  the  de- 
ceased, or  whether  they  were  or  might  have  been  tampered 
with,  we  regard  as  purely  questions  for  the  jury.  Nor  do  we 
think  the  affidavits  show  such  impropriety  of  conduct  on  the 
part  of  the  jury,  during  the  trial,  as  would  authorize  a  court 
to  interfere  with  their  verdict. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 
cause  remanded,  and  a  venire  de  novo  will  issue. 

Judgment  reversed. 
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Eberhard  Jansen  et  al. 


Leverett  Varnum  et  al. 

1.  New  trial — -judgment  against  one  without  evidence.  In  a  suit  against  a 
husband  and  wife  for  an  injury  to  land  by  the  digging  of  a  ditch,  whereby 
water  was  thrown  upon  the  plaintiffs'  land,  and  the  making  of  a  dam,  causing 
the  water  to  overflow  the  plaintiffs'  land,  where  there  was  no  evidence  connect- 
ing the  wife  with  the  acts  complained  of,  except  that  she  was  the  owner  of  the 
land  upon  which  the  dam  was  built  and  from  which  the  ditch  was  cut,  the 
land  being  in  the  occupancy  of  her  husband,  the  co-defendant,  it  was  held,  that 
it  was  error  to  take  a  verdict  and  judgment  against  both  defendants,  and  that 
a  new  trial  should  have  been  granted. 

2.  Tort — liability  of  owner  of  land  for  act  of  one  occupying  same.  If  a  mar- 
ried woman  owns  land,  and  it  is  occupied  by  her  tenant  or  cultivated  by  her 
husband,  and  either  of  them  erects  a  dam  thereon  or  digs  a  ditch,  so  as  to  over- 
flow the  land  of  another,  she  will  not  be  liable  unless  the  act  was  done  under 
her  direction  or  by  her  sanction,  or  she  knowingly  approved  and  maintained  it. 

3.  Practice — recovery  against  several  for  torts.  In  an  action  for  tort  against 
several,  the  plaintiff  may  recover  against  so  many  of  the  defendants  as  the 
proof  shows  were  guilty  of  the  wrong,  but  the  proof  failing  as  to  any  of  the 
defendants,  those  against  whom  there  is  no  evidence  are  entitled  to  a  verdict. 

4.  Practice  in  Supreme  Court — reversal  as  to  part  of  defendants.  At  law, 
in  a  suit  against  several,  a  judgment  must  be  an  unit  as  to  all  the  defendants, 
and  can  not  be  reversed  as  to  a  part  of  them  and  affirmed  as  to  the  others. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  an  action  originally  brought  before  a  justice  of 
the  peace,  by  Leverett  Varnum,  Frederick  Varnum  and  Sarah 
Varnum,  against  Eberhard  Jansen,  and  Bertha  Jansen,  his 
wife,  to  recover  damages  to  real  estate  caused  by  the  digging 
of  a  ditch,  whereby  water  was  thrown  from  the  lands  of  Ber- 
tha Jansen  upon  that  of  the  plaintiffs,  and  by  the  building  of 
a  dam  on  other  land  of  Bertha  Jansen,  whereby  the  natural 
flow  of  the  water  from  the  plaintiffs'  land  was  obstructed. 

There  was  a  trial  in  the  circuit  court,  on  appeal,  resulting 
in  a  verdict  of  $85  damages,  in  favor  of  the   plaintiffs,  upon 
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which  judgment  was  rendered,  the  court  overruling  a  motion 
for  a  new  trial.  The  other  material  facts  are  stated  in  the 
opinion. 

Messrs.  Talbott,  for  the  appellants. 

Mr.  E.  P.  Slate,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

We  have  examined  the  evidence  in  this  case  with  care,  and 
fail  to  find  a  particle  of  testimony  against  Bertha  Jansen. 
We  do  not  find  her  name  mentioned  by  a  single  witness  in 
the  entire  evidence.  She  is  proved  to  have  done  no  act, 
given  no  directions  as  to  the  dam  or  ditches,  nor  does  it  ap- 
pear that  she  ever  sanctioned  or  approved  anything  her  co- 
defendant  did.  It  is,  therefore,  impossible  to  see  on  what 
principle  in  law  or  justice  she  should  be  held  liable.  So  far 
as  the  evidence  shows,  she  was  as  entirely  disconnected  from 
the  acts  of  her  co-defendant  as  any  other  person.  It  would, 
under  such  circumstances,  violate  every  recognized  rule  of 
law  to  hold  her  liable  on  the  evidence  in  this  case. 

It  is,  however,  said  in  argument,  that  she  owned  the  land, 
but  if  that  be  so  we  fail  to  find  any  evidence  of  the  fact  in  the 
bill  of  exceptions.  But  even  if  it  did  appear,  that  could  not 
render  her  liable  unless  she  did  the  acts  complaine.d  of,  or 
directed  them,  or  knowingly  approved  and  maintained  them. 
If  she  owned  the  land,  and  it  was  occupied  by  a  tenant  or 
cultivated  by  her  husband,  and  either  of  them  did  the  act,  she 
would  not  be  liable  unless  it  was  under  her  direction  or  by 
her  sanction.  In  such  a  case  to  render  her  liable  she  should 
be  connected  with  the  wrongful  act,  and  in  this  case  there  is 
nothing  to  show  she  directed,  sanctioned,  or  even  knew  of  the 
acts  complained  of  by  appellees. 

In  actions  for  torts,  the  plaintiff  may  recover  against  so 
many  defendants  as  the  proof  shows  were  guilty  of  the  wrong, 
but  the  proof  failing  as  to  any  of  the  defendants,  they  are  en- 
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titled  to  a  verdict,  and  if  convicted  they  are  entitled  to  a  re- 
versal. In  this  case,  on  the  proof,  appellees  might  have 
dismissed  as  to  Bertha  Jansen,  and  claimed  a  verdict  against 
her  co-defendant ;  but  it  was  palpable  error  to  take  a  verdict 
and  judgment  against  her.  At  law  a  judgment  must  be  a 
unit  as  to  all  the  defendants.  It  can  not  be  reversed  as  to  a 
part  of  them  and  affirmed  as  to  the  others. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


John  C.  Maxwell 


Benjamin  B.  Longenecker  et  al. 

1.  Action — liability  of  holder  of  money  to  creditor  of  depositor.  Where  a 
person  receives  money  from  another,  to  be  paid  out  on  the  order  of  the  latter, 
no  part  of  which  is  set  apart  by  agreement  with  the  depositor  for  a  creditor  of 
his,  or  one  performing  work  for  him,  and  where  such  depositor  does  not  order 
the  holder  to  pay  the  same  to  the  creditor,  the  holder  will  not  be  responsible  to 
the  creditor  for  the  amount  due  him  from  the  person  making  the  deposit. 

2.  Pleading  and  evidence — recovery  on  the  common  counts.  Under  a  count 
for  work  and  labor,  and  materials  furnished,  and  for  money  paid,  laid  out 
and  expended,  and  for  money  had  and  received,  the  plaintiff  can  not  re- 
cover for  work  done  for  a  third  person  by  showing  that  the  defendant  repre- 
sented that  he  held  the  money  to  pay  for  the  same  and  promised  to  pay  the 
same  upon  completion  of  the  work,  and  that,  relying  on  such  assurance,  the 
plaintiff  did  complete  the  work.  To  recover  on  such  a  state  of  fact,  a  special 
count  is  necessary,  showing  facts  which  estop  the  defendant  from  denying  the 
truth  of  his  representations. 

Appeal  from  the  Circuit  Court  of  Crawford  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Benjamin  B. 
Longenecker  and  William  H.  Ingersoll,  as  partners,  against 
John  C.  Maxwell. 
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The  declaration  was  for  work  and  labor,  and  materials  fur- 
nished, and  for  goods,  wares  and  merchandise,  and  for  money 
loaned,  money  paid,  laid  out  and  expended,  and  money  had 
and  received,  etc. 

The  jury  found  the  issues  for  the  plaintiffs  and  assessed 
their  damages  at  $106.55,  upon  which  the  court  rendered 
judgment,  denying  a  motion  for  a  new  trial. 

Mr.  E.  Callahan,  for  the  appellant. 

Messrs.  Wilson  &  Longenecker,  for  the  appellees. 

Per  Curiam  :  This  case  was  before  us  at  the  June  term, 
1876,  and  is  reported  as  Maxwell  v.  Longenecker  et  al.  82  111. 
308,  to  which  we  refer  for  a  statement  of  the  facts. 

We  discover  nothing  in  the  present  record,  in  respect  to  the 
terms  upon  which  the  $817  of  money  belonging  to  Wagner 
&  Weakley  was  held  by  appellant,  materially  differing  from 
what  is  there  disclosed.  The  evidence  clearly  shows  that  this 
money  was  to  be  paid  out  on  the  order  of  Wagner  &  Weakley, 
and  that  it  was  so  paid  out.  There  is  no  pretense  that  appel- 
lant was  indebted  to  appellees  for  work  done  by  them  for 
him,  nor  is  there  any  pretense  that  any  part  of  the  money 
held  by  appellant  was  set  apart  by  agreement  with  Wagner  & 
Weakley  for  appellees,  or  that  they  ever  ordered  him  to  pay 
appellees. 

If  it  should  be  conceded  that  the  evidence  shows  that 
appellant,  notwithstanding  the  fact  was  otherwise,  represented 
that  he  held  the  money  to  pay  appellees,  and  promised  to  do 
so  upon  their  completing  the  work,  and  that  they,  relying 
upon  this  representation  and  promise,  did  complete  the  work, 
and  we  should  thereupon  hold  that  appellant  is  estopped  to 
deny  the  truth  of  what  he  represented,  and  must  make  good 
his  promise,  there  still  could  be  no  recovery  under  this  declara- 
tion, for  in  no  count  are  there  averments  warranting  the  ad- 
mission of  such  evidence. 
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To  recover  on  such  state  of  facts,  if  a  recovery  thereon 
could  be  had,  there  should  have  been  a  special  count  averring 
them.  Hite  v.  Wells,  17  111.  91;  Eddy  et  al.  v.  Roberts,  id. 
508.     The  judgment  is  reversed. 

Judgment  reversed. 


Philip  C.  Reed 


Hannah  Y.  Colby,  Guardian. 

1.  Limitations — claims  against  estates.  A  creditor  of  an  estate  will  be  con- 
sidered as  waiving  his  lien  upon  real  estate  descended  to  heirs,  if  he  does  not 
pursue  his  remedy  within  a  reasonable  time  after  the  grant  of  letters  of  admin- 
istration; and  the  period  of  seven  years  from  the  death  of  the  debtor  has,  by 
analogy,  been  adopted  as  a  bar  to  such  liens,  unless  the  delay  is  properly 
explained. 

2.  Purchaser  at  guardian's  sale — resisting  payment  of  purchase  money. 
Where  claims  were  filed  against  an  estate,  but  never  allowed,  and  the 
guardian  of  the  minor  heirs  of  the  intestate,  under  a  decree  of  court,  sold  the 
real  estate  left  by  the  deceased,  some  fourteen  years  after  his  death,  agreeing 
to  warrant  the  title  to  the  property  against  her  homestead  right  and  that  of 
the  heirs  and  the  claims  of  such  creditors,  and  taking  notes  for  a  portion  of  the 
purchase  money,  and  the  purchaser  had  not  been  disturbed  in  his  possession, 
it  was  held,  that  he  could  not  resist  payment  of  the  notes  on  account  of  the 
claims  so  filed  and  never  adjusted. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

This  was  a  suit  upon  a  promissory  note,  given  by  the  defend- 
ant, Philip  C.  Reed,  to  the  plaintiff,  Hannah  V.  Colby, 
guardian  of  William  A.  and  Henry  P.  Colby,  for  the  sum  of 
$909,  bearing  date  December  30,  1875,  and  payable  nine 
months  after  date,  with  ten  per  cent  interest  after  maturity. 

The  cause  was  tried  by  the  court  below  without  a  jury,  and 
without  any  formal  pleading,  under  the  agreement  that  any 
lawful  defense  might  be  made  as  though  the  proper  pleas  were 
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filed  and  issue  joined.  The  note  was  introduced  in  evidence, 
with  the  admission  that  it  was  executed  in  part  payment  for 
the  town  lot  at  the  sale,  as  hereafter  stated,  and  that  there  was 
no  other  consideration.  There  was  then  given  in  evidence 
the  following  agreed  statement  of  facts: 

"William  M.  Colby  died  May  23,  1863,  leaving  Hannah 
Y.  Colby,  his  widow,  and  William  A.  and  Henry  P.  Colby, 
his  only  children,  who  were  minors.  He  did  not  leave  as 
much  personal  property  as  the  law  allowed  the  widow,  and  he 
left  lot  62,  in  the  town  of  Greenville,  Bond  county,  in  this 
State,  which  was  occupied  as  a  homestead.  April  28,  1859, 
Kunyan  Hillman  &  Bros,  recovered  a  judgment  against  the 
deceased  in  the  circuit  court  of  Bond  county,  upon  which  exe- 
cution was  issued  within  a  year.  August  25,  1863,  the  widow 
made  affidavit  of  the  death  of  the  deceased,  filed  a  bond,  and 
took  the  oath  of  administratrix.  April  29,  1864,  James  M. 
Miller  filed  a  note,  signed  by  the  deceased,  in  the  county  court, 
against  the  estate.  December  11,  1875,  Charles  Hoils  filed  a 
note  as  above  stated.  December  31,  1875,  two  notes  were  filed 
as  above  stated.  None  of  these  have  been  allowed  or  adjudi- 
cated upon. 

"There  is  no  record  of  any  proceeding,  and  nothing  has  been 
done  other  than  as  above  stated.  The  administratrix  filed  no  ap- 
praisement bill  or  sale  bill  or  inventory,  and  did  nothing  else, 
from  the  fact  she  thought  it  unnecessary,  as  deceased  did  not 
leave  as  much  personal  property  and  money  as  the  law  then 
allowed  her  and  her  children,  and  all  the  real  estate  he  left 
was  the  homestead  as  above  stated,  which  was  then  worth  $800 
to  $1000.  December  30,  1875,  the  lot  above  mentioned  was 
sold  at  public  sale,  by  virtue  of  an  order  of  the  county  court, 
on  the  application  of  the  widow  as  guardian  of  the  children, 
she  being  present  at  the  sale,  and  agreeing  to  warrant  the 
title  by  releasing  her  dower  and  homestead,  and  standing  be- 
tween the  purchaser  and  the  above  named  judgment  and  the 
claims.     The  property  brought  $2020  at  the  sale,  on  the  terms 
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of  ten  per  cent  cash,  and  the  balance  on  a  credit  of  nine  and 
eighteen  months,  without  interest. 

"Question:  Is  the  above  judgment  or  either  of  the  above 
claims  an  incumbrance  or  lien  on  said  lot,  or  will  or  can  they, 
or  either  of  them,  ever  be  in  the  future?  The  widow  is  still 
living,  and  the  children  are  still  under^l  years  of  age,  and 
the  property  was  still  a  homestead  at  the  time  of  the  sale." 

The  above  are  substantially  all  the  facts.  The  plaintiff  be- 
low recovered  the  full  amount  of  the  note,  and  the  defendant 
appealed. 

Mr.  P.  C.  Reed,  for  the  appellant. 

Mr.  D.  Kingsbury,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  facts  stated  clearly  present  no  defense  to  the  note. 
Allowing  the  full  effect  to  such  an  agreement  as  here  upon  a 
guardian's  sale,  it  is  evidently,  upon  the  presentation  here 
made,  but  an  agreement  of  indemnity  against  the  judgment 
and  claims  mentioned.  It  is  admitted  in  the  argument  of 
both  appellant  and  appellee  that  the  judgment  has  been  paid, 
so  that  no  further 'notice  need  be  taken  of  that.  There  has, 
as  yet,  been  no  disturbance  of  title  or  of  the  possession  of 
the  lot  by  reason  of  the  claims  mentioned,  nor  is  it  apparent 
that  there  ever  will  be,  or  that  appellant,  the  purchaser  of  the 
lot  at  the  sale,  will  ever  suffer  any  detriment  or  inconvenience 
from  the  claims.  They  have  only  been  filed,  and  have  never 
been  allowed  as  claims  against  the  estate.  William  M.  Colby 
died  May  23,  1863 — the  present  suit  was  commenced  in  Feb- 
ruary, 1877,  and  the  trial  had  at  the  March  term,  1877,  nearly 
14  years  after  the  death,  and  even  were  it  the  fact  that  the 
claims  in  question  are  valid  claims  against  the  estate,  the  pre- 
sumption would  be  that  the  creditors  had  waived  their  lien  upon 
this  lot  for  the  payment  of  their  claims,  by  failing  to  pursue  their 
remedy  within  a  reasonable  time,  the  delay  being  entirely  un- 
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explained.  As  is  held  by  this  court,  the  creditor,  under  our 
law,  has  ample  means,  through  administration,  of  subjecting 
the  debtor's  estate  to  the  payment  of  the  debts  against  the 
estate,  and  a  creditor  will  be  considered  to  have  waived  his 
lien  upon  property  descended  if  he  does  not  pursue  his  rem- 
edy in  a  reasonable  time,  and  although  there  is  no  express 
statute  of  limitation  of  the  time  within  which  such  a  lien 
must  be  enforced,  that  where  the  delay  of  the  creditors  is  un- 
explained, the  period  of  seven  years  from  the  death  of  the 
intestate  may  be  properly  adopted,  by  analogy  to  the  lien  of 
judgments  and  the  limitations  for  entry  upon,  and  recovery  of 
lands,  as  a  bar  to  such  liens.  McCoy  v.  Morrow,  18  111.  519; 
Unknown  Heirs  of  Langworthy  v.  Baker,  23  id.  484 ;  Rosenthal 
v.  Renick,  44  id.  202 ;  Moore  v.  Ellsworth,  51  id.  308,  and 
other  cases. 

There   being  no  defense  shown  to  the  note,  the  judgment 
was  right,  and  it  is  affirmed. 

Judgment  affirmed. 


Benson  Wood  et  al. 


Jesse  R.  Surrells. 

1.  Bill  of  exchange — what  necessary  to  fix  liability  of  drawer.  The  liability 
of  a  drawer  of  an  inland  bill  of  exchange  is  fixed  by  presenting  the  draft  on 
the  day  of  its  maturity,  and  notice  of  its  dishonor.  The  holder  of  a  protested 
bill  or  draft  is  not  bound  to  prosecute  the  acceptor  to  insolvency  before  he  can 
resort  to  the  drawer  for  payment.  Our  statute  relating  to  suits  against  the 
assignor  of  promissory  notes,  has  no  application  to  bills  or  drafts,  which  are 
governed  by  the  commercial  law. 

2.  Parol  evidence — to  vary  written  contract.  The  rule  is  familiar,  that  an 
agreement  can  not  exist  partly  in  writing  and  partly  in  parol,  or,  that  verbal 
terms  or  conditions  can  not  control  the  rights  or  legal  liabilities  of  parties  to 
commercial  paper. 

3.  Where  one  of  several  judgment,  debtors  gave  a  bill  of  exchange  on  a  third 
person,  whose  acceptance  was  procured  in  satisfaction  of  the  judgment,  it  was 
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held,  that  evidence  of  a  parol  agreement  at  the  time  of  the  drawing  of  the  bill, 
to  release  the  drawer  from  all  liability  on  the  draft,  was  inadmissible. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  William  B.  Cooper,  for  the  appellants. 

Messrs.  Gilmore  &  Kinehart,  and  Mr.  Hiram  B.  Decius, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  on  the  18th  day  of  December,  1875,  D. 
M.  Osborn  &  Co.  held  a  judgment  against  Caldwell,  Batty 
and  appellee,  upon  which  execution  had  been  issued,  and 
levied  on  the  property  of  Batty,  which  was  advertised  for 
sale  on  that  day.  Virgil  Wood  proposed  to  appellee  that  if 
he  would  give  a  draft  accepted  by  Habing  for  the  amount  of 
the  execution,  he  would  release  him  and  Batty,  and  satisfy 
the  judgment.  Appellee  thereupon  agreed  to  draw  his  draft 
on  Habing  for  the  amount,  at  ninety  days,  in  favor  of  Wood 
Brothers.  It  was  drawn,  and  accepted  by  Habing,  and  the 
judgment  satisfied.  At  maturity  the  draft  was  presented  for 
payment,  which  was  refused.  On  the  same  day  appellee  was 
notified  of  its  dishonor,  and  he  requested  that  no  costs  be  in- 
curred until  he  could  investigate  the  matter.  Habing  had, 
nearly  a  month  previously,  failed  in  business.  His  place  of 
business,  goods  and  property  were  in  the  custody  of  the  sheriff, 
on  attachments,  one  of  which  had  been  sued  out  by  appellee. 
There  was  testimony,  on  the  trial,  that  he  was,  at  the  maturity 
of  the  draft,  and  had  ever  since  been,  insolvent,  and  legal  pro- 
ceedings would  have  been  unavailing.  The  bill  has  never 
been  paid. 

Appellee,  on  the  trial  in  the  court  below,  called  witnesses, 
who  testified  that  they  understood  that  before  and  at  the  time 
the  draft  was  executed  it  was  understood  that  its  execution, 
and  acceptance  by  Habing,  was  to  release  appellee  and  Batty 
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from  liability.  The  court  found  for  defendant,  and  rendered 
a  judgment  in  bar  of  the  action,  from  which  plaintiffs  appeal. 

The  evidence  in  this  case  shows  that  the  law  regulating  the 
liability  of  parties  to  inland  bills  of  exchange  was  complied  with 
by  the  holder.  The  bill  was  properly  presented  and  accepted, 
and  was  on  the  day  of  maturity  presented  for  payment,  and 
when  payment  was  refused,  notice  was  on  the  same  day  duly 
given  to  the  drawer.  His  liability  was  thus  fixed  and  complete 
under  the  law.  Bickford  v.  First  National  Bank  of  Chicago, 
42  111.  238 ;  Rounds  v.  Smith,  id.  245.  The  drawer's  liability, 
then,  became  fixed  by  presenting  the  draft  on  the  day  of  its 
maturity  and  the  notice  of  its  dishonor. 

Even  if  a  verbal  agreement,  before  or  at  the  time  the  draft 
was  given,  that  the  drawer  should  not  be  liable  in  case  it  was 
not  paid,  could  be  set  up  as  a  defense,  still  the  evidence  falls 
far  short  of  proving  such  an  agreement.  It  clearly  shows 
that  all  parties  were  to  be  released  from  all  liability  on  the 
judgment  for  the  payment  of  which  the  draft  was  given.  But 
it  does  not  appear  that  anything  was  said  in  reference  to 
appellee  not  being  liable  on  the  non-payment  of  the  draft. 
It  is  true  appellee  and  Batty  say  that  was  their  understanding, 
but  give  no  statements  that  were  made,  from  which  such  an 
inference  can  be  drawn.  And  Nuxall,  a  disinterested  witness, 
who  was  present,  understood  the  judgment  was  to  be  released 
and  neither  appellee  nor  Batty  was  to  be  liable  on  it.  He  did 
not  understand  that  appellee  was  not  to  be  liable  on  the  draft. 
We  presume  all  parties  regarded  Habing  as  good,  and  it  is 
not  reasonable  to  suppose  it  occurred  to  any  one  that  it 
was  necessary  to  contract  in  reference  to  liability  in  case  of 
his  failure.  And  appellee  and  Batty  do  not  say  there  was  any 
such  expressed  agreement,  or  that  Wood  said  or  did  anything 
from  which  it  can  be  inferred  that  he  so  understood  the  trans- 
action. But  even  if  there  had  been  such  a  verbal  agreement, 
it  could  not  avail.  This  is  virtually  conceded  in  argument. 
The  rule  is  familiar,  that  an  agreement  can  not  exist  part 
in   writing  and  part  in    parol,  or  that  verbal,  terms  or  con- 
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ditions  can  control  the  rights  or  legal  liabilities  of  parties  to 
commercial  paper. 

Nor  is  the  holder  of  a  protested  bill  or  draft  bound  to  prose- 
cute the  acceptor  to  insolvency  before  he  can  resort  to  the 
drawer  for  payment.  Our  statute  in  respect  to  fixing  the 
liability  of  an  assignor  of  a  promissory  note,  has  no  applica- 
tion to  bills  of  exchange. 

The  cases  of  the  Peoria  and  Oquawka  Railroad  Company 
v.  Neitt,  16  111.  269,  and  Nowak  v.  Stone  Company,  78  id.  307, 
are  decisive  of  this  question.  The  statute  has  in  this  respect 
made  no  change  in  the  commercial  law,  which  only  requires 
due  presentation,  protest  and  notice  to  fix  the  liability  of  the 
drawer  and  indorser  of  bills  of  exchange. 

The  judgment  of  the  court  below  must  be  reversed  and 
the  cause  remanded. 

Judgment  \ 


Joseph  Penn,  Admr.  etc. 


Stephen  E.  Oglesby. 

1.  Practice  —  overruling  motion  for  new  trial  pro  forma.     The  parties  to  a  . 
suit  at  law  have  a  right  to  the  decision  of  the  judge  trying  the  case,  upon  a 
motion  for  a  new  trial,  the  same  as  upon  all  other  questions  arising,  and   the 
practice  of'overruling  such  a  motion  pro  forma  is  anomalous,  and  should  not  be 
indulged. 

2.  Evidence — sale  bill  of  party.  Where  a  son  delivered  to  his  father  large 
quantities  of  grain  to  apply  on  the  indebtedness  of  the  former  to  the  latter,  in 
a  suit  by  the  administrator  of  the  father  against  the  son,  the  sale  bill  of  the 
son's  grain  made  by  the  father  is  admissible  in  evidence,  it  being  in  the  nature 
of  an  admission  of  the  sum  for  which  he  sold  his  son's  property,  and  tending  to 
fix  the  amount  for  which  the  intestate  was  liable. 

3.  Witness — competency — when  administrator  sues.  In  a  suit  by  an  adminis- 
trator, when  the  administrator  testifies  as  to  an  admission  made  by  the  defend- 
ant in  the  lifetime  of  the  intestate,  the  defendant  is  a  competent  witness  to 
testify  as  to  such  admission. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  James  M.  Dill,  and  Mr.  Wm.  C.  Kueffner,  for  the 
appellant. 

Messrs.  Gillespie  &  Happy,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellee  and  his  father,  in  his  lifetime,  for 
a  period  of  ten  years  or  more,  had  dealings  and  transactions 
to  a  large  amount.  The  father  loaned  money  to  and  paid  debts 
for  the  son  to  a  large  amount,  and  the  son  placed  grain  and 
other  property  in  the  hands  of  his  father  for  sale,  which  was,  we 
presume,  to  be  credited  to  appellee  on  what  he  owed  the  father. 
The  property  was  sold,  and,  as  is  usual  in  such  transactions, 
it  does  not  very  definitely  appear  what  sum  was  realized.  On 
the  other  hand,  the  notes  given  by  appellee  to  the  father  fix 
the  amount  due  the  father  more  definitely.  On  the  death  of 
the  father,  appellee  presented  his  claim,  in  the  County  court, 
against  the  estate. 

A  trial  in  that  court  resulted  in  favor  of  the  estate  for  the 
sum  of  $3062.54.  The  case  was  appealed  to  the  circuit  court 
by  claimant.  A  trial  was  had  in  the  latter  named  court,  at 
the  September  term,  1876,  when  the  jury  found  in  favor  of 
the  estate,  and  fixed  the  amount  at  $1727.80.  Appellant 
moved  for  a  new  trial,  and  appellee  confessed  the  grounds, 
and  the  verdict  was  set  aside,  and  a  new  trial  had  at  the  April 
term,  1877,  when  the  jury  found  a  verdict  in  favor  of  the 
estate  for  $1129.48.  A  motion  for  a  new  trial  was  entered 
and  overruled,  and  the  administrator  appeals. 

This  record  presents  the  anomaly  of  a  motion  for  a  new 
trial  being  overruled  pro  forma.  The  responsibility  of  passing 
upon  and  deciding  a  motion  for  a  new  trial  is  upon  the  circuit 
judge,  and  should  not  be  cast  upon  this  court  in  the  first 
instance.     Wre  do  not  see  and  hear  the  witnesses  testify,  as  does 
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the  circuit  judge,  and  heuce  we  can  not  feel  sure  that  we  can 
place  a  fair  estimate  on  the  evidence,  whilst  the  circuit  judge 
can,  from  his  superior  advantages,  feel  sure  in  his  determina- 
tion that  he  is  acting  in  the  promotion  of  justice.  The  parties 
have  a  right  to  the  decision  of  the  judge  on  this  as  upon  the 
questions  of  evidence,  the  giving  or  refusing  instructions  or 
the  decision  of  a  case  submitted  to  him  for  trial.  To  decide 
any  of  these  questions  pro  forma  would  create,  to  say  the  least, 
surprise  in  the  minds  of  the  profession,  and  in.  principle  no 
distinction  is  seen  between  such  cases  and  the  present.  It  is 
a  practice  that  almost  compels  parties  to  seek  a  decision  in  an 
appellate  court,  when  they  have  the  right  to  the  decision  of 
the  judge  trying  the  case.  Such  a  practice  should  not  be 
indulged. 

After  a  careful  examination  of  the  evidence  in  this  record,  Ave 
are  unable  to  say  that  the  finding  is  so  clearly  against  the  tes- 
timony as  to  require  that  it  should  be  disturbed.  The  issues 
are  peculiarly  for  the  determination  of  a  jury.  The  evidence 
shows  that  a  large  amount  of  property  of  appellee  went  into 
the  hands  of  deceased  who  sold  and  appropriated  the  proceeds. 
The  evidence  warranted  the  jury  in  finding  these  sales 
amounted  to  a  sufficient  sum,  when  applied  as  a  credit  at  the 
time,  to  reduce  the  claim  of  decedent  to  the  amount  found  by 
the  jury.  If,  as  it  should  have  been,  it  had  been  credited,  it, 
of  course,  would  have  stopped  interest,  which,  it  is  claimed', 
was  due  on  the  notes,  amounting  to  $568.  If  the  payments 
should  be  deducted,  then  most  of  this  sum  could  not  be 
allowed,  as  the  principal  on  which  it  is  claimed  to  have 
accrued,  as  the  jury  seem  to  have  found,  was  paid.  If  this 
sum  for  interest  should  be  added  to  the  verdict,  it  would  make 
the  sum  of  nearly  $1700. 

From  the  evidence  in  the  record,  different  accountants  would 
very  probably  reach  widely  diverging  conclusions,  owing  to 
the  careless  and  confused  manner  in  which  deceased  kept  the 
account.     We  are  unable  to  say  that  another  jury  would  reach 
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a  result  more  favorable  to  appellant,  and   must  therefore   de- 
cline to  disturb  the  finding. 

It  is  objected  that  the  court  erred  in  admitting  the  sale  bill 
of  appellee's  property  in  evidence.  We  can  see  no  possible 
objection  to  it.  The  sale  was  made  by  or  under  the  direction 
•  of  deceased,  and  he  being  liable  to  account  for  the  amount  of 
the  proceeds  of  the  sale,  it  was  one  of  the  modes  of  showing 
what  amount  was  received  on  the  sale,  and  for  which  the  estate 
should  account.  It  was  in  the  nature  of  an  admission  by  de- 
ceased of  the  sum  for  which  he  sold  his  son's  property,  and  it 
was  legal  and  proper  that  the  sale  bill  should  be  admitted  as 
tending  to  fix  the  amount  for  which  intestate  was  liable  to 
account. 

It  is  lastly  urged  that  the  court  erred  in  permitting  appellee 
to  testify  as  to  his  admission,  given  in  evidence  by  the  admin- 
istrator, as  having  been  made  to  him  before  the  death  of  intes- 
tate. By  the  third  clause  of  section  2,  chapter  entitled 
"Evidence  and  Depositions/'  (Rev.  Stat.  1874,  p.  480,)  ap- 
pellee was  clearly  entitled  to  testify  as  to  the  same  conversa- 
tion sworn  to  by  the  administrator.  That  clause  can  bear  no 
other  construction. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


John  B.  Schroer  et  al. 


Bernhard  Wessell. 

1.  Default — setting  aside,  is  a  matter  of  discretion.  The  setting  aside  of  a 
default  is  a  matter  within  the  sound  legal  discretion  of  the  court,  and  unless 
there  has  been  such  an  abuse  of  that  discretion  as  works  palpable  injustice,  it 
has  not  been  the  practice  of  this  court  to  review  the  decision. 

2.  The  fact  that  counsel,  whom  a  defendant  supposed  he  had  engaged  to 
make  his  defense,  failed  to  do  so,  does  not  make  it  imperative  on  the  court  to 

8—89  III. 
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set  aside  a  default  entered  against  him,  when  there  was  time  for  him  to  have 
given  his  personal  attention  to  his  defense. 

3.  Pleading  and  evidence— -failure  of  consideration  under  general  issue.  A 
failure  or  partial  failure  of  consideration  of  a  note  sued  on  must  be  specially 
pleaded,  to  enable  a  party  to  make  that  defense.  Evidence  of  it  is  not  admis- 
sible under  the  general  issue. 

4.  Parol  evidence — to  vary  written  contract.  In  a  suit  upon  a  note  payable 
twelve  months  after  its  date,  parol  testimony  is  inadmissible  to  show  that  a 
second  surety  signed  it  on  condition  the  payee  would  extend  the  time  of  pay- 
ment, and  would  bring  no  suit  thereon  within  that  period,  as  it  would  be  to 
vary  the  terms  of  a  written  contract  by  parol  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  assumpsit,  by  Bernhard  Wessell  against  John  B. 
Schroer,  John  Behrmann  and  Henry  Kramper,  upon  a  promis- 
sory note  of  the  defendants,  dated  Nov.  26,  1867,  for  $800, 
payable  to  the  plaintiff  twelve  months  after  the  date  thereof. 
At  the  April  term,  1876,  Schroer  filed  the  general  issue,  and 
a  default  was  taken  against  Behrmann  and  Kramper.  On 
May  17,  1876,  the  latter  entered  a  motion  to  set  aside  the 
default  against  him,  based  upon  his  affidavit,  which  motion 
the  court  overruled.  A  trial  was  had  on  the  issue  tendered 
by  the  defendant  Schroer,  resulting  in  a  verdict  and  judgment 
of  $919  in  favor  of  the  plaintiff,  to  reverse  which  the  defend- 
ants Schroer  and  Kramper  prosecuted  this  writ  of  error. 

Mr.  William  Winkelman,  for  the  plaintiffs  in  error. 

Messrs.  Hay  &  Knispel,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

One  ground  of  error  insisted  upon  is,  the  court  refused  to 
set  aside  the  default  previously  entered  against  defendant 
Kramper.  While  the  court  might,  with  great  propriety,  under 
the  circumstances  proved,  have  set  aside  the  default  and  per- 
mitted defendant  to  plead,  before  the  cause  was  reached  for 
trial,  yet  we  can  not  say  there  has  been  any  such  abuse  of  that 
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sound  discretion  with  which  the  court  is  clothed  as  would  jus- 
tify this  court  in  reviewing  its  decision.  Setting  aside  defaults 
has  always  been  held  to  be  a  matter  within  the  sound  legal 
discretion  of  the  court,  and  unless  there  has  been  such  an 
abuse  of  that  discretion  as  works  palpable  injustice,  it  has  not 
been  the  practice  in  this  court  to  review  such  decisions. 

The  defaulted  defendant  was  served  with  process  on  the 
29th  day  of  March,  and  his  default  was  not  entered  until  the 
20th  of  April.  Excluding  the  time  he  was  detained  at  home 
on  account  of  severe  affliction  in  his  family,  there  was  still 
time  that  he  could  have  given  his  personal  attention  to  the 
defense  of  the  action  before  default  was  entered,  which  he 
failed  to  do.  The  fact  that  counsel,  whom  he  may  have  sup- 
posed he  had  engaged  to  make  his  defense,  failed  to  do  so,  did 
not  make  it  imperative  on  the  circuit  court  to  set  aside  the 
previous  default.     Thielmann  v.  Burg,  73  111.  293. 

As  respects  the  other  point  made,  that  proper  evidence 
offered  by  Schroer  was  rejected  by  the  court,  the  decision  might 
be  rested  on  the  single  ground  the  testimony  offered  was  not 
admissible  under  the  general  issue,  and  that  was  all  the  plea 
he  had  on  file.  According  to  previous  decisions  of  this  court,  a 
failure  or  partial  failure  of  consideration  of  the  instrument  de- 
clared on  must  be  specially  pleaded,  to  enable  the  party  to  make 
that  defense.  Leggat  et  al.  v.  Sands'  Ale  Brewing  Co.  60  111. 
158.  But  the  testimony  proposed  to  be  given  did  not  even 
tend  to  show  there  had  been  any  failure  of  the  consideration 
of  the  note,  and  for  that  reason  it  was  properly  excluded.  By 
the  terms  of  the  note  it  was  payable  absolutely  twelve  months 
after  date,  which  period  had  elapsed  before  suit.  It  was  pro- 
posed to  give  testimony  to  show  that  Kramper  signed  it  as 
surety  after  it  had  been  executed  by  the  principal  and  his 
other  surety,  on  condition  plaintiff  would  extend  time  of  pay- 
ment, and  would  bring  no  suit  thereon  within  that  period,  the 
effect  of  which,  if  admitted,  would  be  to  vary  the  terms  of  the 
written  contract  by  oral  evidence,  which  is  not  allowed  under 
the  rules  of  evidence. 
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No  error  appearing   in  the  record  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 


The  Bio  Muddy  Iron  Company. 

Taxes — courts  cannot  reduce  assessment.  On  application  for  judgment  against 
delinquent  lands  for  taxes,  the  court  has  no  power  to  hear  evidence  and 
reduce  the  assessment  for  over  valuation.  If  property  is  assessed  too  high, 
the  owner  should,  under  the  86th  or  97th  section  of  the  Revenue  Act,  apply  to 
have  the  assessment  corrected. 

Writ  of  Error  to  the  County  Court  of  Jackson  county ; 
the  Hon.  Charles  H.  Layman,  Judge,  presiding. 

Messrs.  Duff,  Barr  &  Lemma,  for  the  People. 

Messrs.  Smith  &  Stephens,  and  Messrs.  Albright  & 
White,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  collector  of  Jackson  county 
to  the  county  court,  for  judgment  against  lands  for  delinquent 
taxes  for  the  year  1874.  Defendant  in  error  appeared,  and  as 
a  defense,  insisted  its  property  claimed  to  be  delinquent  had 
been  overvalued,  and  the  court  heard  evidence,  reduced  the 
valuation,  and  rendered  judgment  on  the.  reduced  valuation 
in  proportion  to  the  amount  originally  assessed.  The  People 
bring  the  case  to  this  court  on  error,  and  ask  a  reversal. 

In  the  case  of  the  Republic  Life  Insurance  Company  v.  Pol- 
loch,  75  111.  294,  and  Spencer  v.  The  People,  68  id.  510,  it  was 
held,  that  when  the  assessor  and  board  of  equalization  had 
acted,  their  valuation  could  not  be  reviewed;  that  it  was 
conclusive ;  that  the  courts  were  powerless  to  hear  evidence 
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to  alter  or  in  anywise  change  the  valuation.  These  cases  are 
conclusive  of  this,  and  render  any  discussion  of  the  question 
unnecessary. 

If  defendant  in  error  felt  that  its  property  was  assessed  too 
high,  it  should,  under  either  the  86th  or  97th  section  of  the 
Revenue  Law,  have  applied  to  have  the  assessment  corrected. 
Having  failed  to  do  so,  there  is  no  other  remedy,  even  if  the 
property  was  valued  too  high.  The  courts  are  powerless  to 
relieve. 

For  the  error  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Catharine  Schmidt  et  al. 

v. 

Nicholas  Williams. 

Mechanic's  lien — decree  of  sale — as  to  whether  redemption  was  allowed.  Where 
a  decree  for  the  sale  of  land  in  a  proceeding  to  enforce  a  mechanic's  lien,  made 
at  a  time  when  no  redemption  was  allowed  by  law  on  such  sales,  directed  the 
premises  to  be  sold  as  under  executions  at  law,  to  satisfy  the  decree,  it  was 
held,  that  the  decree  did  not  give  a  right  of  redemption  as  on  a  sale  under  exe- 
cution, but  that  the  direction  applied  to  the  manner  of  advertising  and  making 
the  sale. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

This  was  an  action  of  ejectment.  The  plaintiff's  claim  of 
title  to  the  premises  in  controversy  was  under  and  by  virtue 
of  a  deed  thereof,  made  by  a  special  commissioner,  under  a 
decree  in  a  mechanic's  lien  proceeding  against  the  defendant. 
The  decree,  in  a  suit  wherein  one  James  S.  Morris  was  plain- 
tiff, and  Nicholas  Williams,  the  defendant  herein,  was  defend- 
ant, was  rendered  against  said  Williams  at  the  July  term, 
1866,  of  the   Court  of  Common   Pleas  of  the  City  of  Cairo, 
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whereby  a  mechanic's  lien  for  the  sura  of  $204.65  was  estab- 
lished against  the  premises  in  question,  and  the  defendant  was 
decreed  to  pay  that  sum  to  the  plaintiff  in  that  suit  within 
ninety  days  from  the  date  of  the  decree,  and  in  default  of  so 
doing,  it  was  ordered  that  the  premises  (describing  them)  be 
sold  as  under  executions  at  law,  to  satisfy  the  decree,  and 
Alexander  H.  Irwin  was  appointed  special  commissioner  to 
make  the  sale.  Default  of  payment  having  been  made,  the 
special  commissioner  afterward,  on  the  26th  day  of  Novem- 
ber, 1866,  sold  the  premises  at  public  sale  to  Margaretta 
Schmidt,  as  the  highest  bidder,  for  the  sum  of  $2.50,  and  on 
the  fourth  day  of  December,  1866,  executed  a  deed  therefor 
to  her.  At  the  January  term,  1867,  of  the  court,  the  special 
commissioner  made  report  of  the  sale,  which  was  approved  by 
the  court — the  report,  however,  making  no  mention  of  having 
executed  a  deed.  The  death  of  Margaretta  Schmidt,  and  of 
the  heirship  of  the  plaintiffs,  the  appellants,  to  her,  was  proved. 
Upon  the  offer  in  evidence  of  the  deed  of  the  special  commis- 
sioner, on  objection  by  the  defendant,  it  was  excluded  by  the 
court,  and  judgment  was  given  for  the  defendant.  The  plain- 
tiffs appealed. 

Messrs.  Mulkey,  Linegar  &  Lansden,  for  the  appel- 
lants. 

Messrs.  Green  &  Gilbert,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  sole  point  made  for  the  reversal  of  the  judgment  is  the 
exclusion  of  the  deed  offered  in  evidence,  under  which  the 
plaintiffs'  claim  of  title  was  derived.  The  only  attempted 
justification  of  its  exclusion  is  upon  the  particular  words  of 
the  decree  that  the  premises  "be  sold  as  under  executions  at 
law  to  satisfy  this  decree."  Appellee  contends  that  by  this 
language  of  the  decree  there  was  given  a  right  of  redemption, 
the  same  as  exists  by  law  upon  sales  under  execution  on  ordi- 
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nary  judgments  at  law;  that  upon  the  sale  the  commissioner 
should  have  simply  executed  a  certificate  of  purchase,  and  at 
the  end  of  fifteen  months,  if  the  premises  were  not  redeemed, 
then,  and  not  till  then,  he  should  have  made  a  deed  to  the 
purchaser,  or  to  the  one  holding  the  certificate  of  purchase, 
just  in  the  same  manner  as  upon  sales  under  executions  at  law ; 
and  such  is  said  to  have  been  the  holding  of  the  circuit  court, 
and  the  ground  of  the  exclusion  of  the  deed. 

We  can  not  agree  with  this  construction  of  the  decree.  At 
the  time  when  the  decree  was  rendered,  there  was  not  given 
by  law  any  right  of  redemption  from  sales  under  decrees  in 
a  mechanic's  lien  proceeding.  But  there  was,  by  law,  such 
right  of  redemption  upon  execution  sales,  under  ordinary  judg- 
ments at  law.  The  giving  of  a  right  of  redemption  from  the 
sale  under  the  decree  would  have  been  unwarranted  by  law, 
and  we  can  not  think  that  the  court,  by  the  direction  that  the 
commissioner  should  make  the  sale  as  under  executions  at  law, 
intended  to  give  any  right  of  redemption  from  the  sale.  We 
regard  this  direction  in  the  decree  as  not  so  doing,  and  as  but 
applying  to  the  manner  of  advertising,  length  of  time  of  ad- 
vertising, and  the  manner  of  making  the  sale. 

Holding  that  there  was  error  in  excluding  the  deed,  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Laughlin 


Charles  H.    Heer  et  al. 

1.  Heirs — liability  for  ancestor' s  debt.  Heirs  are  not  liable  for  the  debts  of 
their  ancestor  when  the  latter  leaves  personal  estate  sufficient  to  discharge  all 
just  debts  and  demands  against  his  estate,  and  it  devolves  on  those  seek- 
ing to  charge  the  heir  with  the  ancestor's  debt  to  allege  and  prove,  not  only  the 
descent  of  real  estate  from  the  ancestor,  but  also  either  that  there  was  no  per- 
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sonal  estate,  or  that  it  was  not  sufficient  to  pay  the  just  debts   and  demands 
against  his  estate. 

2.  Deed  of  trust — remedy  to  collect  surplus  on  sale  after  satisfying  debt  secured. 
If  the  holder  of  a  note  secured  by  deed  of  trust,  on  a  sale,  bids  more  than 
enough  to  pay  his  debt,  he  will  be  legally  liable  for  the  balance  of  his  bid  the 
same  as  for  any  other  debt,  and  this  will  not  authorize  the  holder  of  a  junior 
incumbrance  on  the  property  sold  to  maintain  a  bill  in  equity  against  his  per- 
sonal representative  and  heirs,  to  reach  such  surplus,  when  there  is  no  allega- 
tion of  the  want  or  insufficiency  of  the  personal  estate  of  the  deceased  pur- 
chaser to  pay  all  his  just  debts. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Winkelman,  Bjokert  &  Slate,  for  the  appellant. 

Messrs.  Talbott,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

James  Gannon  and  Patrick  Gannon  gave  a  deed  of  trust  of 
certain  lands  of  which  they  were  owners,  as  tenants  in  common, 
situated  in  Monroe  county,  to  Henry  C.  Talbott,  as  trustee,  to 
secure  certain  promissory  notes  which  they  had  executed  to  Her- 
mann Jung,  aggregating  $2200.  This  deed  was  executed  on 
the  8th  of  November,  1862,  and  the  last  note  matured  five 
years  from  that  date.  On  the  1st  of  August,  1870,  the  notes 
and  deed  of  trust  were  sold,  and  assigned  to  Charles  Heer, 
George  L.  Ditch,  John  Morrison  and  Jacob  Horine;  and,  on 
the  26th  of  September,  1870,  Talbott,  as  trustee,  sold  the 
property  described  in  the  deed  of  trust  to  Heer,  Ditch,  Mor- 
rison and  Horine,  upon  a  bid  of  $2240.90,  and  he  conveyed 
the  property  to  them  by  deed  of  that  date.  At  the  March 
term,  1874,  of  the  Monroe  circuit  court,  decree  was  rendered, 
in  a  suit  for  partition  between  Heer,  Ditch,  Morrison  and 
Horine,  directing  a  sale  of  said  property ;  and  the  same  was, 
on  the  18th  of  April,  1874,  sold  by  a  special  commissioner  to 
Frank  Adelspenger  for  $2210,  and  a  deed  was  executed  to 
him  for  the  property. 
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John  Morrison  died,  intestate,  on  the  22d  of  December, 
1872,  and  letters  of  administration  were  granted  by  the  pro- 
per court,  upon  his  estate,  to  William  R.  Morrison  and  George 
Morrison,  on  the  10th  of  January,  1873.  Jacob  Horine  died, 
testate,  on  the  20th  of  November,  1873,  and,  on  the  26th  of 
November,  1873,  Meriam  Horine  duly  qualified,  and  took 
upon  herself  the  execution  of  his  will,  as  executrix.  George 
Ditch  died,  intestate,  on  the  16th  of  December,  1874,  and  let- 
ters of  administration  were  granted,  by  the  proper  court,  upon 
his  estate,  to  William  T.  Ditch,  on  the  23d  of  December,  1874. 

Appellant  claims  as  junior  mortgagee.  Patrick  Gannon  died, 
intestate,  on  the  10th  of  October,  1872.  His  interest  in  the 
property,  conveyed  by  the  deed  of  trust  to  Jung,  was  sold  to 
pay  debts,  under  decree  of  a  competent  court.  James  Gannon 
subsequently  purchased  and  obtained  a  deed  for  it,  and,  being 
thus  sole  owner  of  the  equity  of  redemption,  on  the  21st  of 
February,  1870,  he  mortgaged  it  to  appellant  to  secure  the 
payment  of  $550,  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  five  years  from  that  date. 

The  bill  was  filed  on  the  5th  of  August,  1875,  and  makes 
the  administrators  and  heirs  at  law  of  Morrison,  and  Ditch, 
and  the  executrix,  and  heirs  at  law  of  Horine,  and  Heer,  Tal- 
bott  and  others,  defendants.  It  seeks  a  decree  against  Heer 
and  the  administrators,  executrix  and  heirs  at  law  of  Ditch, 
Morrison  and  Horine,  respectively,  for  payment  of  the  amount 
due  on  appellant's  mortgage,  out  of  balance  of  bid  of  Heer, 
Ditch,  Morrison  and  Horine,  after  deducting  amount  due  on 
the  Jung  deed  of  trust,  and  which,  it  is  claimed,  has  never 
been  paid  to  any  one  lawfully  entitled  to  receive  it. 

A  demurrer  was  sustained  to  the  bill  by  the  court  below, 
and  the  only  question  is,  can  that  ruling  be  sustained. 

Without  considering  other  points,  we  are  of  opinion  the 
demurrer  was  properly  sustained,  upon  the  ground  that  the 
allegations  of  the  bill  are  not  such  as  to  warrant  a  decree 
against  the  administrators,  executrix  and  heirs  at  law  of  Ditch, 
Morrison  and  Horine,  respectively. 
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If  Heer,  Ditch,  Morrison  and  Horine  were  liable  at  all,  it 
was  for  the  balance  of  their  bid,  because  they  had  not  paid  it 
and  still  owed  it.  It  is  not  sought  to  reach  the  land  which 
they  purchased,  but  merely  to  collect  so  much  of  the  balance 
of  this  debt  as  shall  be  sufficient  to  satisfy  Laughlin's  claim. 
No  judgment  or  decree,  to  that  effect,  was  obtained  or  sought 
in  the  lifetime  of  these  parties;  and,  since  their  deaths,  no  at- 
tempt has  been  made  to  enforce  the  claim  against  their  estates, 
other  than  by  the  present  bill.  No  real  estate  which  these 
parties  owned  when  they  died  is  specially  charged  with  this 
claim.  Assuming  the  existence  of  a  legal  claim  for.  the  bal- 
ance of  the  bid,  it  is  not  perceived  that  it  is  different  from  any 
other  debt  which  the  parties  may  have  owed  in  their  lifetime, 
and  no  distinction  in  this  regard  is  attempted  to  be  pointed 
out.  Heirs  are  not  liable  for  the  debts  of  their  ancestors 
where  the  latter  leave  personal  estate  sufficient  to  discharge 
all  just  debts  and  demands  against  their  estates;  and  it  devolves 
on  those  seeking  to  charge  the  heir  with  the  ancestor's  debt, 
to  allege  and  prove,  not  only  the  descent  of  real  estate  from 
the  ancestor,  but,  also,  either  that  there  was  no  personal  estate, 
or  that  it  was  insufficient  to  pay  the  just  demands  against  his 
estate.      Guy,  Admr.  v.  Gericks,  85  111.  428. 

There  is  neither  an  actual  averment  to  that  effect  here,  nor 
anything  that  can  be  construed  as  equivalent  thereto.  It  is 
shown  that  real  estate  descended,  and  of  what  value,  but  there 
is  no  allegation  whatever  in  reference  to  personal  estate. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Harrison  Burklow 

v. 

The  People  of  the  State  of  Illinois. 

Practice  in  Supreme  Court.  Where  no  abstracts,  briefs  or  arguments  wei*e 
filed  in  a  capital  case,  this  court,  notwithstanding  the  omission,  carefully 
examined  the  record,  and  failing  to  find  any  error,  the  judgment  below  was 
affirmed,  fixing  the  time  for  executing  the  sentence  of  death. 

Writ  of  Error  to  the  Circuit  Court  of  Johnson  county; 
the  Hon.  John  Dougherty,  Judge,  presiding. 

This  was  an  indictment  against  Harrison  Burklow  for  the 
murder  of  one  David  Wagoner,  by  shooting  him  with  a  pis- 
tol, on  July  5,  1877.  A  trial  was  had,  resulting  in  a  verdict 
and  judgment  of  guilty,  and  sentence  to  death  by  hanging. 

Per  Curiam  :  This  writ  of  error  brings  before  us  the 
record  of  the  conviction  of  the  plaintiff  in  error,  for  the  crime 
of  murder.  No  abstracts  or  briefs  have  been  filed,  and  no 
argument  has  been  made  in  support  of  the  errors  assigned. 
We  have,  however,  notwithstanding  this  omission,  examined 
carefully  the  entire  record,  and  we  fail  to  discover  therein  any 
error.  The  judgment  of  the  court  below  is  affirmed,  and  the 
sentence  of  death  will  be  executed  in  conformity  with  that 
judgment,  on  Friday,  the  5th  day  of  July  next. 

Judgment  affirmed. 


Samuel  Sanner 

v. 
James  H.  Smith. 


1.  Usury — note  providing  rate  in  excess  after  maturity.  A  provision  in  a 
promissory  note,  for  the  payment  of  a  rate  per  cent  in  excess  of  legal  interest, 
after  maturity,  as  liquidated  damages  for  non-payment,  if  inserted  with  the 
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single  purpose   to  secure  prompt  payment,  does  not  render  the  transaction 
usurious. 

2.  Where  a  promissory  note  was  given,  payable  six  months  after  date,  with 
interest  payable  annually,  at  the  rate  of  fifteen  per  cent,  from  "  due  until  paid," 
the  first  six  months'  interest  having  been  paid  in  advance,  and  after  its  matu- 
rity numerous  installments  of  interest,  at  the  rate  of  fifteen  per  cent,  were  paid, 
and  indorsed,  usually  each  six  months,  at  that  rate,  in  advance,  running 
through  several  years,  the  transaction  was  held  usurious. 

3.  Same — relief  in  equity.  Where  various  payments  of  usurious  interest  are 
made  on  a  note,  in  equity  a  surety  will  only  be  required  to  pay  the  principal 
with  six  per  cent  per  annum  interest,  and  all  payments  in  excess  thereof  will 
be  applied  on  the  principal,  and  when  the  sum  due  is  tendered  before  suit, 
costs  are  properly  decreed  against  the  payee. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding, 

This  was  a  bill  in  chancery,  by  James  H.  Smith  against 
Samuel  Sanner,  for  relief  against  the  payment  of  a  promissory 
note,  on  the  ground  of  usury,  and  for  the  cancellation  of  the 
same  on  payment  of  what  was  legally  and  equitably  due 
thereon.  The  court  below  decreed  the  relief  as  prayed,  and 
the  defendant  appealed. 

Messrs.  Gillespie  &  Happy,  for  the  appellant. 

Messrs.  Irwin  &  Krome,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  note,  against  Avhich  relief  is  sought  in  this  case,  bears  date 
September  29,  1858,  and  was  payable  on  the  1st  day  of  April, 
1859,  to  the  order  of  defendant,  with  interest  payable  annually, 
at  the  rate  of  fifteen  per  cent,  from  "  due  until  paid."  At  the 
time  of  making  the  note,  six  months'  interest  was  paid  in 
advance,  and  afterwards  numerous  installments  of  interest,  at 
the  rate  of  fifteen  per  cent  per  annum,  were  paid,  and  indorsed 
on  the  note,  usually  six  months  interest  at  that  rate  in  advance. 
After  the  death  of  one  of  the  principals  on  the  note,  and  the 
insolvency  of  the  other,  complainant,  who  was  surety  on  the 
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note,  made  one  payment,  and  subsequently  tendered  to  the 
payee  a  sum  sufficient  to  make  up  the  amount  of  the  balance 
due  on  the  note,  with  interest  at  six  per  cent  per  annum,  treating 
the  previous  payments  as  so  much  paid  on  the  principal,  and 
demanded  the  surrender  and  cancellation  of  the  note,  which 
was  refused. 

The  principal  question  raised  on  the  argument  is,  whether  a 
usurious  rate  of  interest  was  reserved  in  the  note  by  the  con- 
tract of  the  parties.  The  case  can  not  be  assimulated  to  that 
class  of  cases,  in  this  court,  that  hold  that  the  provision  in  a 
promissory  note  for  the  payment  of  a'  rate  per  cent  in  excess 
of  legal  interest,  after  maturity,  as  liquidated  damages  for 
non-payment,  if  inserted  with  a  single  purpose  to  secure 
prompt  payment,  does  not  render  the  transaction  usurious. 
Such  was  not  the  case  here.  On  the  face  of  the  note  a  usuri- 
ous rate  of  interest  is  reserved,  and  the  fact  the  payee  received 
semi-annual  interest  in  advance,  at  the  usurious  rate  specified, 
through  a  series  of  years  after  the  maturity  of  the  note,  rebuts 
the  idea  the  rate  of  interest  specified  was  inserted  with  a  view 
to  secure  prompt  payment.  It  has  the  appearance  of  a  mere 
device  to  avoid  the  statute  prohibiting  the  taking  of  usury, 
and  such  we  are  constrained  to  believe,  from  the  evidence,  it 
was. 

The  note  being  usurious,  complainant  was  only  obligated  to 
pay  the  principal  with  six  per  cent  per  annum  interest,  to  en- 
title him  to  equitable  relief,  and  that,  we  understand,  he  ten- 
dered before  the  bill  was  filed,  which  would  warrant  the  court 
in  decreeing  costs  against  defendant,  as  was  done. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Andrew  J.  Kuykendall 

v. 

Oliver  A.  Harker. 

Election — votes  of  unregistered  voters.  On  the  contest  of  an  election,  it  i? 
error  to  reject  the  vote  of  an  unregistered  person,  whose  vote  was  received 
without  challenge  or  objection,  without  proof  showing  he  was  not  entitled  to 
vote.  When  the  vote  of  an  unregistered  person  is  received  by  the  judges,  it 
must  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that  he  was  a  legal 
voter. 

Appeal  from  the  Circuit  Court  of  Johnson  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  the  appellant. 

Mr.  Samuel  P.  Wheeler,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  contested  election  case,  commenced  by  appellee, 
who  filed  a  statement  in  writing  in  the  circuit  court  of  John- 
son county,  on  the  14th  day  of  November,  1873,  setting  forth 
the  points  on  which  he  would  contest  the  election  of  the  ap- 
pellant to  the  office  of  county  judge  of  Johnson  county  at  the 
election  held  in  November,  1873. 

An  issue  was  formed  and  hearing  had,  resulting  in  a  judg- 
ment for  appellee,  to  reverse  which  the  record  is  brought  to 
this  court. 

It  appears  that  the  official  canvass  gave  to  appellant  a  major- 
ity of  five  votes.  The  circuit  court  found  that  including  the 
unregistered  voters  voting  for  appellant,  he  had  a  majority  of 
nine  legal  votes. 

But  there  were  forty-one  voters  that  voted  for  appellant 
who  had  not,  previous  to  the  day  of  election,  been  registered, 
neither  did  they  furnish  proof  that  they  were  entitled  to  vote, 
as  required  by  the  registry  law,  and  because  thereof,  solely, 
the  circuit  court  rejected  and  refused  to  count  these  forty-one 
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votes,  and  thus  found  that  appellee  was  elected  by  a  majority 
of  thirty-two  votes. 

We  need  but  to  consider  this  one  question,  of  the  propriety 
of  the  rejection  of  the  votes  of  these  unregistered  voters,  as  it 
is  impliedly  conceded,  and  no  pretense  to  the  contrary,  that  if 
these  votes  be  counted,  appellant  has  a  majority  of  the  legal 
votes;  if  not  counted,  then  appellee  has  a  majority. 

And  this  very  question  has  already  been  passed  upon  by  this 
court  in  the  case  of  Dale  v.  Irwin,  78  111.  170.  In  reference  to 
this  subject  it  was  there  said,  "Of  those  challenged  at  New  Doug- 
lass precinct,  one  of  them,  Brown,  voted  for  appellee.  It  is 
claimed,  as  the  others  voted  without  having  been  registered, 
and  without  any  proof  of  right,  their  votes  are  invalid.  It 
does  not  appear  these  voters  were  challenged,  or  any  objection 
made  to  their  voting,  and  the  presumption  must  be  they  were 
legal  voters,  and  so  known  to  the  judges  of  the  election." 

It  does  not  appear  in  the  case  now  before  us,  that  any  of 
these  non-registered  voters  were  challenged,  or  any  objections 
made  to  their  voting,  except  in  the  one  case  of  Traxler,  and 
the  rejection  of  his  vote  would  not  affect  the  result.  It  does 
not  appear  that  any  one  of  them  was  not  a  legal  voter,  more 
than  that  he  was  not  registered.  Under  the  authority  of  the 
case  of  Dale  v.  Irwin,  we  must  hold  that  the  votes  of  these 
non-registered  voters  should  have  been  counted,  and  that  it 
was  error  to  reject  them. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Augustus  Sumner 


Virginia  McKee. 


1.  Chattel  mortgage — -as  to  whom  void  for  neglect  to  take  possession — who 
are  "  third  perso?is."  Where  a  mortgagor  of  chattels  is  permitted,  by  the  terms 
of  the  mortgage,  to  retain  the  possession  of  the  property,  the  mortgage  is  void 
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only  as  to  third  persons,  when  possession  is  not  taken  on  maturity  of  the  note 
it  was  given  to  secure.  The  widow,  heir  or  administrator  of  the  mortgagor  is 
not  such  a  "  third  person,"  however,  as  they  stand  in  his  shoes  and  are  con- 
cluded by  all  lawful  acts  and  contracts  entered  into  by  him. 

2.  So,  where  a  mortgagee  of  personal  chattels  failed  to  take  possession  at  the 
maturity  of  the  note  secured  by  the  mortgage,  the  mortgagor  having  died 
before  the  note  matured,  and  his  widow,  after  his  death,  relinquished  her  claim 
to  the  articles  mentioned  in  the  appraisement  of  her  specific  allowance, 
and  in  lieu  thereof  elected  to  take  all  the  articles  of  personalty  inventoried 
and  appraised,  including  the  goods  mortgaged,  as  a  creditor  of  the  estate,  it 
was  held,  that  as  the  mortgagor  had  sold  and  conveyed  the  same  by  the  mort- 
gage, which  sale  became  absolute  on  default  ofpayment.it  was  not  open  to  se- 
lection by  her,  except  subject  to  the  lien. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Gillespie  &  Happy,  for  the  appellant. 

Messrs.  Irwin  &  Springer,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  Avas  an  action  of  replevin,  in  the  circuit  court  of  Madi- 
son county,  tried  by  the  court,  without  a  jury,  on  an  agreed 
statement  of  facts,  as  follows : 

"That  on  the  8th  day  of  January,  1876,  one  Jesse  R. 
McKee,  the  plaintiff's  intestate,  now  deceased,  for  a  valuable 
and  adequate  consideration,  executed  his  promissory  note  for 
the  sum  of  $600,  payable  twelve  months  after  date,  with  ten 
per  cent  annual  interest  from  date;  that  to  secure  this  note,  on 
the  same  day  he  executed  a  chattel  mortgage  upon  the  property 
in  controversy,  all  legal  formalities  in  the  execution  of  said 
mortgage  having  been  complied  with,  and  the  same  at  the 
time  of  its  execution  became,  and  was  then,  a  valid  mortgage 
upon  said  property,  under  the  statute;  that  on  the  16th  day 
of  May,  1876,  said  Jesse  R.  McKee  died  intestate,  leaving  the 
plaintiff  as  his  widow ;  that  on  the  6th  day  of  September,  1876, 
plaintiff  took  out  letters  of  administration  upon  the  estate  of 
her   deceased   husband,   and   entered  upon  the   duties  of  her 


1878.]  Sumner  v.  McKee.  129 


Opinion  of  the  Court. 


office,  and  is  still  administratrix  of  said  estate;  that  the  plain- 
tiff remained  in  possession  of  the  property  in  controversy  from 
the  time  of  her  husband's  death  till  she  became  administra- 
trix, as  aforesaid,  and  in  her  capacity  of  administratrix,  there- 
after, remained  in  possession  of  the  same  till  they  were  taken 
out  of  such  possession  on  the  2d  day  of  February,  1877,  by 
the  defendant,  under  claim  that  he  had  the  right  to  do  so  by 
virtue  of  the  chattel  mortgage  aforesaid,  for  non-payment  of 
the  promissory  note  thereby  secured,  at  maturity;  that  at  the 
time  said  goods  and  chattels  were  taken  by  defendant  under 
his  chattel  mortgage,  the  promissory  note  secured  thereby  was 
twenty-four  days  past  due,  and  there  remained  unpaid  upon 
the  said  note  $308.71;  that  on  the  1st  day  of  December,  1876, 
the  plaintiff  paid  $209  in  wheat  on  said  note,  and  on  the  19th 
day  of  January,  1877,  the  plaintiif  made  an  additional  pay- 
ment on  said  note  of  $50.  Also,  that  both  parties  to  this  suit, 
at  the  date  of  the  maturity  of  said  note,  resided,  and  have  con- 
tinued to  this  day  to  reside,  in  the  same  township;  that  on 
the  6th  day  of  February,  1877,  plaintiff  sued  out  a  writ  of 
replevin  in  this  case,  as  administratrix,  claiming  the  right  to 
hold  said  property  in  that  capacity  against  said  mortgage. 

"  It  is  also  agreed,  that  the  said  Jesse  R.  McKee  was  the 
owner  of  no  real  estate  at  the  time  of  his  death;  and  that  the 
personal  property  belonging  to  said  deceased  at  the  time  of 
his  death,  as  shown  by  the  appraisement  bill  filed  in  said 
county  court,  is  insufficient  to  pay  the  amount  allowed  by  the 
appraisers  of  said  estate  to  the  widow,  as  her  award;  and  that 
on  the  25th  day  of  January,  1877,  the  plaintiff,  as  widow  of 
said  deceased,  filed  in  the  probate  court  an  instrument  in  writ- 
ing, whereby  she  relinquished  all  her  claim  to  the  articles 
mentioned  in  the  appraisement  estimate  of  specific  property, 
and  in  lieu  thereof  elected  to  retain  all  articles  named  in  the 
appraisement  bill  of  personal  property  of  said  deceased ;  and 
that  all  the  goods  and  chattels  in  controversy  were  included 
in  said  appraisement  bill.  Also,  that  at  the  maturity  of  the 
note  secured  by  said  mortgage,  and  at  the  time  said  goods  and 
9—89  III. 
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chattels  were  taken  into  his  possession  by  the  defendant,  there 
were  no  mortgage  or  execution  liens  against  said  goods  and 
chattels,  unless  the  mortgage  aforesaid  of  the  defendant  was  a 
lien  against  the  same,  which  is  not  hereby  intended  to  be 
affirmed  or  denied,  and  there  were  not,  at  either  of  said  times, 
any  other  liens  against  said  goods  and  chattels,  but  such  as 
existed,  if  at  all,  by  virtue  of  said  mortgage  and  the  statutes 
of  the  State  relating  to  the  administration  of  the  estates  of  the 
deceased  persons  dying  in  this  State  intestate;  that  the  only 
provision  of  said  mortgage  material  to  be  known  for  the  pur- 
poses of  this  case,  was  one  that  provided  that  if  the. said  Jesse 
R.  McKee  should  well  and  truly  pay  the  note  above  men- 
tioned, at  maturity,  said  mortgage  should  be  void;  another, 
that  in  case  of  default  of  payment  of  said  note  at  maturity, 
according  to  its  terms,  tenor  and  effect,  the  defendant  herein 
might  take  possession  of  and  sell  said  goods  and  chattels,  on 
certain  terms  and  conditions  in  said  mortgage  prescribed;  and 
another,  that  until  default  be  made  in  the  payment  of  said 
note,  the  said  Jesse  R.  McKee  should  remain  and  continue 
in  the  quiet  and  peaceable  possession  of  said  goods  and  chat- 
tels, and  the  full  and  free  enjoyment  of  the  same ;  that  this 
case  shall  be  submitted  for  the  decision  of  the  court  upon  the 
foregoing  statement  of  facts,  all  formal  pleadings  and  all  evi- 
dence other  than  this  statement  being  waived,  and  in  case  of 
an  appeal  by  either  party  from  the  decision  of  the  circuit  court, 
this  agreement  shall  be  taken  and  accepted  by  both  parties,  in 
lieu  of  a  formal  and  complete  record;  that  reference  may  be 
made  to  said  mortgage  as  to  any  other  conditions  or  provisions 
therein  either  party  may  deem  important." 

In  addition  to  the  above,  under  the  provisions  of  this  agree- 
ment, the  defendant  offered  in  evidence  the  chattel  mortgage 
referred  to  in  the  above  statement  of  facts.  This  mortgage 
is  in  the  usual  form,  with  full  covenants,  and  has  this  condi- 
tion :  that  if  the  said  party  of  the  first  part  shall  well  and  truly 
pay  the  party  of  the  second  part,  his  heirs,  executors,  adminis- 
trators or  assigns,  one  certain  promissory  note  (note  described), 
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then  these  presents  shall  be  void,  and  he,  the  said  party  of  the 
first  part,  for  his  heirs,  executors  or  administrators,  does  cove- 
nant and  agree  to  and  with  the  said  party  of  the  second  part, 
his  heirs,  etc.,  that  in  case  default  should  be  made  in  the  pay- 
ment of  the  said  sum  of  money  above  mentioned,  when  the 
same  becomes  due  and  payable,  according  to  the  terms,  tenor 
and  effect  of  the  said  promissory  note,  it  shall  and  may  be 
lawful  for  and  the  party  of  the  first  part  doth  hereby  author- 
ize and  empower  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators  and  assigns,  or  his  or  their  agent, 
with  the  aid  and  assistance  of  any  person  or  persons,  to  enter 
any  dwelling  house,  store  or  other  premises,  and  such  other 
place  or  places  as  the  said  goods  and  chattels  are  or  may  be 
placed  in,  and  take  and  carry  away  the  said  goods  and  chat- 
tels, and  to  sell  and  dispose  of  the  same  at  private  or  public 
sale  to  the  highest  bidder,  for  cash  in  hand,  after  giving  ten 
days'  notice,  etc.,  (with  the  usual  provisions  in  like  cases,  not 
necessary  to  be  quoted.) 

The  mortgage  further  provides:  "And  until  default  be 
made  in  the  payment  of  the  said  sum  of  money,  the  said  party 
of  the  first  part  is  to  remain  and  continue  in  the  quiet  and 
peaceable  possession  of  the  said  goods  and  chattels,  and  the 
full  and  free  enjoyment  of  the  same/'  and  concludes  with  the 
usual  "insecurity  clause." 

On  these  facts  the  court  found  for  the  plaintiff  in  replevin, 
Virginia  McKee,  and  rendered  judgment  against  appellant 
for  the  costs,  and  he  appeals. 

The  question  submitted  on  this  appeal  is,  did  the  relinquish- 
ment of  the  widow  of  the  mortgagor,  and  her  selection  of  the 
property  mortgaged,  operate  to  defeat  the  lien  of  the  mortgage, 
possession  of  the  property  mortgaged  not  having  been  taken 
by  the  mortgagee  at  the  maturity  of  the  note?  Is  the  widow, 
under  the  facts  stated,  a  third  person,  in  the  sense  of  the 
statute  ? 

It  is  not  disputed,  for  such  is  the  doctrine  of  this  court,  that, 
as  against  the  mortgagor,  failing    to   take  possession  on  the 
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maturity  of  the  note  would  not  defeat  the  lien.  Suffering 
mortgaged  property  to  remain  in  the  possession  of  the  mort- 
gagor, without  an  agreement  to  that  effect  in  the  mortgage 
itself,  is  not  understood  as  endangering  in  any  respect  the  lien 
as  against  the  mortgagor.  It  is  only  when  the  interests  of 
third  persons  are  to  be  affected,  the  question  can  arise,  and 
this  on  the  principle,  a  party  can  not  be  permitted  to  appear  as 
owner  of  property  by  having  it  in  possession  while  the  title  is 
in  another. 

Who  were  meant  by  "  third  parties,"  as  that  term  is  used  in  the 
statute?  Can  it  mean  any  other  than  creditors  and  subsequent 
incumbrancers  ?  We  understand  the  law  to  be,  that  a  chattel 
mortgage  is  only  void  as  to  third  persons  if  possession  is  not 
taken  on  maturity  of  the  note  it  was  given  to  secure,  but  we 
have  never  understood  that  the  widow,  heir,  or  administrator 
of  a  mortgagor,  was  such  "  third  person."  They  stand  in  the 
shoes  of  the  deceased,  and  are  his  representatives,  and  concluded 
by  all  lawful  acts  and  contracts  he  may  have  entered  into  or 
performed. 

McKee,  the  maker  of  the  note  and  mortgage,  died  in  a  few 
months  after  the  note  was  executed,  the  property  being  then 
in  his  possession,  cumbered  by  this  lien,  and  no  creditor  or 
incumbrancer  intervening.  The  mortgagor  in  his  lifetime 
held  the  property,  not  as  his  own,  but  by  permission  of  the 
mortgagee,  to  whom  he  had  sold  it,  by  deed  with  full  cove- 
nants. Some  eight  months  after  the  death  of  the  mortgagor 
his  note  matured,  and  at  that  moment  the  mortgagee  had  a 
right  to  take  possession.  The  reason  why  he  did  not,  may  be 
found  in  the  fact  that  the  widow  and  administratrix,  appellee 
here,  was  making  payments  on  the  note,  but  whatever  may 
have  been  the  reason  why  the  property  was  permitted  to  re- 
main with  the  widow,  no  cause  of  complaint  on  her  part 
could  have  existed,  she  not  being  a  third  party,  but,  after 
September  6,  1876,  standing  in  the  place  of  the  deceased  as 
the  administratrix  on  his  estate.  When  she  took  out  letters 
of  administration,  on  that  day  this  mortgage  was  in  full  force, 
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and  she  was  bound  by  it  and  knew  of  its  existence,  she  mak- 
ing two  or  more  considerable  payments  on  it.  If  the  mort- 
gagor could  not  question  this  alleged  laches,  how  can  his 
administrator  or  widow?  The  answer  by  appellee  is,  that 
the  property  remaining  in  the  possession  of  the  mortgagor 
after  the  maturity  of  the  note,  it  was,  from  that  day,  no  longer 
subject  to  the  mortgage,  but  became  liable  to  the  claims  of 
creditors,  and  that  appellee  is  such  creditor,  made  so  by 
statute.  The  statute  relied  on  is  the  act  entitled,  "Adminis- 
tration of  Estates,"  Rev.  Stat.  1874,  section  75  of  which 
provides,  that  it  shall  be  lawful  for  the  widow  to  elect  whether 
she  will  take  the  specific  articles  set  apart  to  her,  or  take  the 
amount  thereof  out  of  other  personal  property  at  the  appraised 
value  thereof,  or  whether  she  will  take  the  amount  thereof  in 
money,  or,  she  may  take  a  part  in  property  and  a  part  in 
money,  as  she  may  prefer;  and  in  all  such  cases,  it  shall  be  the 
duty  of  the  executor  or  administrator  to  notify  the  widow  as 
soon  as  such  appraisement  shall  be  made,  and  to  set  apart  to 
her  such  article  or  articles  of  property  not  exceeding  the 
amount  to  which  she  may  be  entitled,  and  as  she  may  prefer 
or  select,  within  thirty  days  after  written  application  shall  be 
made  for  such  purpose  by  such  widow.  Pages  117  and  118. 
It  will  be  seen  the  widow  is  entitled  to  select  such  articles 
of  property  belonging  to  the  deceased  at  the  time  of  his  death. 
The  property  in  question  had  been  sold  and  conveyed  by  deed, 
valid  as  against  him  and  his  personal  representatives,  and 
consequently  was  not  in  a  condition  to  be  selected  by  the  widow. 
It  was  not  the  property  of  her  deceased  husband,  though  in 
his  possession  and  that  possession  properly  accounted  for,  and 
good  against  him  and  all  claiming  under  him.  His  widow 
and  administratrix  must  be  required  to  take  the  property  as 
the  mortgagor  left  it,  cumbered  by  a  lien,  which  had  become 
absolute  on  default  of  payment.  The  property  was  no  longer 
the  property  of  the  mortgagor,  and  therefore  not  open  to  selec- 
tion by  his  widow. 
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A  different  view  seems  to  be  entertained  by  the  Supreme 
Court  of  Pennsylvania,  in  the  case  of  Kater  v.  Steinwick's  Admr., 
40  Penn.  501,  probably  on  some  statute  differing  from  ours. 
Be  that  as  it  may,  on  principle  we  do  not  feel  authorized  to 
follow  that  decision. 

We  must  hold  the  widow  and  administratrix,  under  the 
facts  shown,  is  not  such  "third  person"  as  contemplated  by 
the  statute,  and  that  the  mortgage,  on  condition  broken,  vested 
the  title  in  the  mortgagee,  Sumner,  to  the  property  in  question. 
The  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Benjamin  Hypes 


Charees  Griffin,  Admr.  etc. 

1.  Contract — -as  to  personal  liability  of  parties  signing.  A  promissory  note 
reading:  "  On  the  9th  of  October,  1867,  we,  the  trustees  of  the  Methodist  Epis- 
copal Church  in  Lebanon,  promise  to  pay  C  D,  or  to  his  order,"  $2000,  "  with 
interest,"  etc.,  and  signed  and  sealed  with  hands  and  seals  of  certain  persons, 
without  any  official  designation  to  their  names,  is  the  individual  note  of  the 
parties  signing  it.* 

2.  Parol  evidence — to  show  whether  maker  of  note  is  personally  bound. 
Parol  evidence  can  not  be  admitted  to  exonerate  an  agent  or  trustees  of  a  reli- 
gious society  who  have  entered  into  a  written  contract  in  which  he  or  they 
appear  as  principal  or  principals,  even  though  it  be  shown  that  the  payee  had 
notice  of  the  agency  at  the  time  the  contract  was  executed. 

3.  Where  a  note  shows  upon  its  face  an  absolute  undertaking  by  the  parties 
executing  it  to  pay  a  sum  of  money  by  them,  it  can  not  be  shown  by  parol 
that  they  were  in  no  event  to  incur  any  personal  liability,  and  were  only  act- 
ing for  and  on  behalf  of  another. 

4.  Same — when  principal  or  agent  is  liable  on  contract.  But,  it  seems,  although 
an  agent  may  contract  in  his  own  name,  still,  in   a   suit   against   the   alleged 

*  On  the  same  subject,  see  Little,  Admr.  v.  Bailey  et  al.  87  111.  239,  and  Trus- 
•  tees  of  Schools  of  Village  of  Gahokia  v.  Bautenberg,  88  111.  219,  and  note. 


1878.]  Hypes  v.  Griffin,  Admr.  135 

Opinion  of  the  Court. 

principal,  it  is  competent  to  show  by  parol  the  real  facts,  and  that  the  contract 
was  made  on  behalf  of  the  principal,  who  also  may  be  charged.  In  such  case 
the  promisee  may  bring  his  action  against  either  party. 

5.  It  also  seems  to  be  settled,  where  a  party  signs  his  name  as  cashier  or 
agent  for  a  banking,  railroad  or  other  corporation  in  drawing  drafts  and  bills 
or  in  accepting  drafts  or  other  evidences  of  indebtedness,  in  its  ordinary  busi- 
ness, if  it  appears  it  was  the  obligation  of  the  corporation,  and  the  cashier  or 
agent  had  authority  to  bind  it,  he  will  not  be  personally  liable,  and  the  facts 
may  be  shown  by  extrinsic  evidence.  But  this  rule  does  not  apply  to  a  case 
where  the  makers  of  a  note  contract  in  their  own  names,  on  behalf  of  a  corpo- 
ration not  dealing  in  negotiable  securities,  or  engaging  in  a  business  requir- 
ing the  payment  of  moneys  as  a  part  of  its  legitimate  business. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  AVilliam  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Charles  Griffin, 
administrator  of  the  estate  of  Joseph  Griffin,  deceased,  against 
Henry  Brown,  Thomas  H.  Shepherd,  Benjamin  Hypes  and 
Zeno  Scott,  upon  a  promissory  note  of  which  the  following  is 
a  copy : 

"Lebanon,  III.,  July  6;,  1867. 
"On  the  ninth  day  of  October,  1867,  we,  the  trustees 
of  the  Methodist  Episcopal  Church  in  Lebanon,  promise  to 
pay  to  Joseph  Griffin,  or  to  his  order,  $2000,  with  interest  at 
the  rate  of  ten  per  cent  per  annum  from  October  9,  1866. 
Witness  our  hands  and  seals. 

Henry  Brown.  [seal]     Benjamin  Hypes,     [seal] 

T.  A.  Shepherd.  [seal]     Zeno  Scott.  [seal]" 

Mr.  James  M.  Dill,  Mr.  William  C.  Kueffner,  and 
Mr.  Henry  H.  Horner  for  the  appellant. 

Mr.  Marshall  W.  Weir,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Omitting  the  date  and  signatures  of  the  makers,  the  note, 
which  is  the  subject  of  this  litigation,  is,  aOn  the  9th  of  Octo- 
ber, 1867,  we,  the  trustees  of  the  Methodist  Episcopal  Church 
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in  Lebanon,  promise  to  pay  to  Joseph  Griffin,  or  to  his  order, 
$ 2000,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
from  October  9,  1866,"  and  was  signed  with  the  hands  and 
seals  of  the  makers.  But  one  of  the  parties  sued  appears  in 
this  court,  and  that  is  appellant,  Hypes.  With  the  general 
issue,  this  defendant  filed  a  special  plea,  the  substance  of  which 
is,  that  the  payee  of  the  note,  since  deceased,  was  a  member 
of  the  Methodist  Episcopal  Church  at  Lebanon,  and  well 
knew  that  defendant  signed  the  note  in  his  capacity  of  trustee, 
and  that  it  was  understood  and  agreed  between  the  payee  and 
defendant  that  defendant  should  not  be  individually  or  per- 
sonally liable  to  the  payee  on  account  of  having  signed  the 
writing;  that  the  trustees  of  the  church  had  executed  and 
delivered  to  the  payee  a  mortgage  on  church  property  to  se- 
cure the  note  by  them  signed,  and  that  it  was  well  understood 
by  the  payee,  when  defendant  and  the  other  makers  executed 
the  note,  they  were  acting  in  their  capacity  of  trustees  of  the 
church;  that  they  intended  to  obligate  the  church  corpora- 
tion, haying  full  authority  in  that  regard,  and  did  not  intend 
to  bind  themselves  personally  or  individually  by  their  writing. 
A  demurrer  interposed  to  that  plea  was  by  the  court  sustained, 
and,  defendant  electing  to  stand  by  his  plea,  that  decision  is 
assigned  for  error. 

It  is  conceded  that,  under  the  decision  in  Powers  v.  Briggs 
et  al.  79  111.  493,  the  note  in  suit,  unexplained,  is  the  indi- 
vidual note  of  the  parties  signing  it.  The  instrument  declared 
on  in  the  case  cited  was  in  the  exact  form  of  the  one  in  this 
case,  and  if  all  extrinsic  evidence  of  a  contemporaneous  oral 
agreement  as  to  the  liability  of  the  makers  is  to  be  excluded, 
the  principle  of  that  case  is  conclusive  of  the  one  at  bar. 

The  question  made  on  the  plea  is,  can  the  facts  alleged  be 
shown  by  extrinsic  evidence — by  parol  testimony?  Counsel 
for  defendant  assert  with  great  confidence  the  affirmative  of 
this  proposition,  but  we  can  not  yield  our  assent  to  that  view 
of  the  law.  On  the  face  of  the  instrument  signed  by  defend- 
ant, his  undertaking  is  absolute;  and  to  permit  him  to  show 
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by  oral  testimony  that  in  no  event  was  he  to  incur  any  per- 
sonal liability  by  the  writing,  would  be  to  contradict  and  vary 
the  terms  of  his  positive  written  agreement.  Whatever  may 
be  the  decisions  elsewhere  on  analogous  questions,  the  authori- 
ties in  this  State  are  full  to  the  point  that  a  party  Avill  not  be 
permitted  to  show  by  oral  testimony  that  his  written  agree- 
ment was  not,  in  fact,  to  be  binding  on  him.  Mann  v.  Smyser, 
76  111.  365.  The  principle  has  been  declared  by  other  courts. 
In  Nash  v.  Towne,  5  Wall.  689,  it  was  said,  "  parol  evidence 
can  never  be  admitted  for  the  purpose  of  exonerating  an  agent 
who  has  entered  into  a  written  contract  in  which  he  appears  as 
principal,  even  though  he  should  propose  to  show,  if  allowed, 
that  he  disclosed  his  agency  and  mentioned  the  name  of  his 
principal  at  the  time  the  contract  was  executed."  The  same 
doctrine  was  enunciated  in  Magee  v.  Atkinson,  2  M.  &  W.  439, 
and  in  Higgins  v.  Lemon,  8  M.  &  W.  834. 

The  makers  of  this  note  chose  to  bind  themselves  individu- 
ally, under  their  hands  and  seals,  without  the  use  of  any  apt 
words  in -the  agreement  to  bind  the  corporation  of  which  they 
were  trustees.  Had  it  been  the  intention  to  charge  the  corpo- 
ration exclusively,  we  must  understand  the  agreement  would 
have  been  expressed  in  the  writing  to  that  effect  at  the  time. 
1  Greenlf.  Ev.  sec.  275 ;  2  Kent  Com.  746. 

Were  this  an  action  against  the  corporation,  on  an  agree- 
ment in  the  individual  names  of  the  trustees,  a  very  different 
question  would  be  presented,  and  many  of  the  authorities  cited 
would  be  in  point.  Some  of  the  cases  do  hold  the  well  under- 
stood doctrine,  although  the  agent  may  have  contracted  in  his 
own  name,  nevertheless,  it  is  competent  to  show  by  parol  the 
real  facts,  and  that  the  contract  was  made  on  behalf  of  the 
principal,  who  may  also  be  charged.  In  such  cases,  the  prin- 
ciple is,  the  promisee  may  bring  his  action  against  either  party, 
at  his  election.  Nash  v.  Towne,  supra;  Mechanics'  Bank  v. 
Bank  of  Columbia,  5  Wheat.  326;  Rich., Fred,  and  Pot.  Bail- 
road  Co.  v.  Smead  et  al.  19  Gratt.  354. 
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The  cases  on  the  branch  of  the  law  discussed  are  very  numer- 
ous, and  are  by  no  means  harmonious.  It  seems  to  be  settled, 
so  far  as  there  is  any  well  defined  rule  on  this  subject,  that 
where  a  party  signs  his  name  as  cashier  or  agent  for  a  bank- 
ing, railroad  or  other  corporation,  in  drawing  drafts  and  bills, 
or  in  accepting  drafts  or  other  evidences  of  indebtedness,  in  its 
ordinary  business,  if  it  appear  it  was  the  obligation  of  the 
corporation,  and  the  cashier  or  agent  had  authority  to  bind 
the  corporation,  he  is  not  personally  liable,  and  the  facts  may 
be  shown  by  extrinsic  evidence.  Commercial  usage  regards 
such  paper  as  the  obligation  of  the  corporation,  and  not  of 
the  agent  issuing  it.  But  the  principle  enunciated  in  this  class 
of  cases  has  no  application  to  a  case  like  the  one  at  bar,  where 
the  makers  of  the  note  chose  to  contract  in  their  own  names, 
on  behalf  of  a  corporation  not  dealing  in  negotiable  or  other 
securities,  nor  engaged  in  any  business  requiring  the  payment 
of  moneys  as  a  part  of  its  legitimate  business.  So  far  as  this 
record  discloses,  this  was  a  single  transaction,  and  defendants 
chose  to  bind  themselves  personally,  although  the  money  may 
have  been  obtained  for  the  benefit  of  the  corporation  for  which 
they  were  acting. 

Extrinsic  evidence  is  sometimes  admissible,  in  another  class 
of  cases,  to  exonerate  the  makers  from  personal  liability.  It 
is  where  the  instrument  is  signed  in  the  official  capacity  of  the 
parties  sought  to  be  charged,  as  president  and  secretary  of  the 
corporation,  and  the  debt  is  that  of  the  corporation.  Even 
if  this  doctrine  can  be  maintained  by  the  weight  of  authority, 
it  has  no  application  to  the  case  in  hand. 

The  judgment  is  warranted  by  the  law  and  the  evidence, 
and  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 
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Frederick  Wendt  et  al. 


William  W.  Martin  et  al. 

1.  Mechanic's  lien — must  be  under  contract  with  the  owner.  It  is  the  contract 
of  the  parties,  and  the  furnishing  of  labor  or  material  under  it,  that  creates  a 
lien  under  the  statute,  and  the  contract  must  have  reference  to  the  land  sought 
to  be  subjected  to  the  lien. 

2.  Same — material  sold  to  husband  of  owner  on  his  own  account.  Where  a  hus- 
band purchases  materials  which  are  used  by  him  in  repairing  a  house  owned 
by  his  wife,  and  in  so  doing  does  not  purchase  for  her,  or  profess  to  act  in  her 
behalf,  but  buys  on  his  own  account  and  solely  on  his  own  credit,  giving  his 
note  for  the  price,  no  lien  will  be  created  upon  the  premises  of  the  wife. 

Writ  of  Error  to  the  City  Court  of  Alton ;  the  Hon. 
Henry  S.  Baker,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  plaintiffs  in  error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was,  a  petition,  brought  by  William  W.  Martin  and 
Manuel  N.  Bools  against  Frederick  Wendt,  and  Susannah 
Wendt,  his  wife,  to  enforce  a  lien  against  the  lands  of  Susan- 
nah Wendt,  for  lumber  purchased  on  the  15th  day  of  March, 
1869,  by  Frederick  Wendt. 

It  appears,  from  the  evidence,  that  Frederick  Wendt  had 
no  authority  from  his  wife  to  make  the  purchase  for  her  or 
upon  her  account,  nor  did  he  profess  to  buy  for  her  or  to  bind 
her  in  any  manner  for  the  payment  of  the  lumber.  On  the 
other  hand,  when  Frederick  Wendt  made  the  purchase  he  was 
solvent  and  responsible  for  his  contracts,  and  bought  the  lum- 
ber on  his  own  account,  and  solely  on  his  own  credit,  and 
some  time  after  the  purchase  he  gave  his  note  for  the  same, 
due  in  six  months.  It  is  true,  the  lumber  purchased  was  used 
for  the  purpose  of  repairing  a  house  owned  by  Susannah 
Wendt,  but  it  does  not  appear  that  the  petitioners,  at  the  time 
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the  sale  was  made,  knew  the  lumber  was  to  be  used  for  that 
purpose,  or  that  she  owned  the  land. 

The  statute  in  force  when  the  lumber  was  sold,  declares: 
"Any  person  who  shall,  by  contract  with  the  owner  of  any 
piece  of  land  or  town  lot,  furnish  labor  or  materials  for  erect- 
ing or  repairing  any  building,  or  the  appurtenances  of  any 
building,  on  such  land  or  lot,  shall  have  a  lien  upon  the  whole 
tract  of  land  or  town  lot,  in  the  manner  herein  provided,  for 
the  amount  due  him  for  such  labor  or  materials." 

The  contract  in  this  case  had  no  reference  to  the  land  which 
the  petitioners  now  seek  to  subject  to  the  lien,  and  on  the  au- 
thority of  Burkhart  v.  Reisig,  24  111.  529,  the  land  can  not  be 
held  liable  for  the  indebtedness.  It  is  the  contract  of  the 
parties,  and  the  furnishing  of  labor  or  materials  under  that 
contract,  that  creates  a  lien  under  the  statute,  and  the  lien  can 
not  be  created  or  enforced  unless  the  contract  falls  within  the 
provisions  of  the  statute.  Sutherland  v.  Ryerson,  24  111.  517. 
The  owner  of  the  premises  made  no  contract  for  lumber.  It 
was  not  sold  upon  her  credit,  but,  on  the  contrary,  it  is  appa- 
rent that  the  sale  was  made  to  Frederick  Wendt,  upon  an  open 
account. 

Under  such  circumstances,  no  lien  was  created.  It  is  not 
pretended  that  any  fraud  was  practiced  upon  the  petitioners. 
They  do  not  claim  that  the  credit  was  given  in  the  belief  that 
Frederick  Wendt  owned  the  land  in  question,  or  that  the  wife 
did,  or  omitted  to  do,  any  act  which  led  to  the  sale  of  the  lum- 
ber. This  record  contains  no  facts  which  would  bring  the 
case  within  the  rule  announced  in  Anderson  v.  Armstead,  69 
111.  452,  as  is  apparent  by  a  mere  reference  to  the  facts. 

The  judgment  of  the  court  was  not  warranted  by  the  evi- 
dence, and  it  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  Chicago  and  Alton  Railroad  Company 

v. 

William  Platt. 

1.  Negligence — liability  of  railroad  company  to  servant  for  injury.  While  a 
railroad  company  is  required  to  use  the  highest  diligence  in  furnishing  such 
cars  and  fixtures  thereto,  yet  it  is  not  an  absolute  insurer,  and  can  not  be  held 
liable  for  defects  of  which  such  diligence  would  not  inform  it.  Actual  knowl- 
edge of- the  defect  is  not  necessary,  it  being  sufficient  that  the  company  might 
have  been  informed  by  the  use  of  such  diligence  as  the  law  imposes  upon  it, 
but,  when  it  did  not  know,  and  could  not  have  informed  itself  of  the  defect,  the 
company  is  not  liable  for  an  injury  caused  by  such  defect. 

2.  If  a  brakeman  or  servant  of  a  railway  company  receives  an  injury  from 
a  defective  ladder  attached  to  a  freight  car  in  use,  knowledge  must  be  brought 
home  to  the  company,  or  proof  made  that  it  was  ignorant  of  the  same  through 
negligence  or  want  of  that  care  which  the  law  requires,  or  in  other  words,  it 
must  be  shown  that  the  company  either  knew  or  might  have  known  the  defect 
causing  the  injury,  to  make  it  liable  for  such  injury. 

Appeal  from  the  City  Court  of  Alton ;  the  Hon.  Henry 
S.  Baker,  Judge,  presiding. 

Mr.  C.  P.  Wise,  for  the  appellant. 

Mr.  Alexander  W.  Hope,  and  Mr.  John  F.  McGinnis, 

for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

This  was  an  action  on  the  case,  brought  to  the  City  Court  of 
Alton,  by  William  Platt,  plaintiff,  and  against  the  Chicago 
and  Alton  railroad  company,  defendant,  to  recover  damage  for 
a  personal  injury.  The  injury  consisted  in  bruising  one  of 
the  legs  of  the  plaintiff,  rendering  amputation  below  the  knee 
necessary,  and  was  caused  by  a  defective  ladder  which  plaintiff 
was  obliged  to  use  in  the  performance  of  his  duty  as  a  brakeman. 
The  car  on  which  was  this  defective  ladder  was  a  stock  car, 
and,  to  all  appearances,  in  good  condition  and  repair  in  all 
respects,  no  defect  in  the  ladder  being  visible  or  known  to  the 
defendant. 
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Much  testimony  was  heard  on  the  trial,  and  the  jury,  under 
instructions,  found  a  verdict  for  the  plaintiff,  assessing  his  dam- 
ages at  five  thousand  dollars.  On  motion  for  a  new  trial,  the 
plaintiff  remitted  fifteen  hundred  dollars,  and  judgment  was 
rendered  for  three  thousand  five  hundred  dollars,  the  motion 
being  denied. 

To  reverse  this  judgment  the  defendants  appeal,  and  assign 
as  error  the  refusal  to  grant  a  new  trial,  and  misdirection  of 
the  jury. 

We  will  not  discuss  the  first  ground  urged  for  reversal,  but 
confine  our  attention  to  the  instruction  of  which  complaint  is 
made.     This  is  as  follows  : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
a  brakeman  on  the  freight  train  of  said  defendant,  and  while 
in  such  employ,  and  in  the  discharge  of  his  duty,  it  was  neces- 
sary to  go  up  on  the  cars,  and,  while  going  up  on  the  side  of 
one  of  the  cars  on  said  train,  the  top  step  or  round  gave  way 
or  pulled  out,  through  a  defect  in  the  same,  the  jury  will  find 
for  the  plaintiff,  if  the  jury  further  believe,  from  the  evidence, 
that  the  plaintiff  never  saw  the  car  before  and  had  no  notice 
of  its  defects. " 

It  is  claimed  by  appellants,  this  instruction  was  calculated  to 
mislead  the  jury,  and  is  opposed  to  previous  rulings  of  this 
court  on  the  same  point. 

It  seems  to  us  the  instruction  was  too  broad,  and  calculated 
to  prejudice  the  defendant's  case,  and  did  not  declare  the  law 
as  understood  by  this  court.  The  instruction  makes  the  sup- 
posed facts  therein  stated,  conclusive,  when  the  facts  stated 
might  exist  and  yet  the  defendants  be  free  from  negligence. 
So  far  as  is  shown  by  the  testimony,  the  car  in  question  was 
in  good  order  in  all  respects.  This  instruction  omits  an  im- 
portant element,  and  necessary  to  charge  the  company,  and 
that  is,  knowledge  on  the  part  of  the  company  of  the  defect  in 
the  ladder,  or  their  ability  to  acquire  this  knowledge   by  the 
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exercise  of  the  highest  degree  of  care  bestowed  upon  its  con- 
struction and  then  condition. 

The  rule  is  settled,  that  while  a  railroad  company  is  required 
to  use  the  highest  degree  of  diligence  in  furnishing  safe  cars 
and  fixtures  thereto,  yet  it  is  not  an  absolute  insurer,  and  can 
not  be  held  liable  for  defects  of  which  such  diligence  would 
not  inform  it.  Actual  knowledge  of  the  defect  is  not  necessary, 
it  being  sufficient  that  the  company  might  have  been  informed 
by  the  use  of  such  diligence  as  the  law  imposes  upon  it,  but 
when  it  did  not  know,  and  could  not  have  informed  itself 
of  the  defect,  the  company  can  not  be  held  responsible. 
Toledo,  Peoria  and  Warsaw  Railway  Company  v.  Conroy,  61 
111.  162. 

It  is  said  by  appellee,  the  rule  as  given  in  Toledo,  Wabash 
and  Western  Railway  Company  v.  Ingraham,  77  111.  309,  is, 
in  some  respects,  different  from  the  above.  The  case  above 
cited,  61  111.,  is  quoted  approvingly  by  the  court  in  Ingraham's 
case,  and  is  the  very  language  of  the  opinion,  and  the  instruc- 
tion commented  upon  was  held  to  be  objectionable,  but  that 
the  defect  was  cured  by  other  instructions  in  the  series. 

In  Columbus,  Chicago  and  Indiana  Central  Railway  Company 
v.  Troesch,  68  111.  545,  it  was  said,  if  injury  arises  from  a  defect 
or  insufficiency  in  the  machinery  or  implements  furnished  to 
the  servant  by  the  master,  knowledge  of  the  defect  or  insuffi- 
ciency must  be  brought  home  to  the  master,  or  proof  made 
that  he  was  ignorant  of  the  same  through  his  own  negligence 
or  want  of  care — in  other  words,  it  must  be  shown  he  either 
knew,  or  ought  to  have  known,  the  defect  which  caused  the 
injury.  The  words  "  ought  to,"  may  be  a  misprint  for  "might," 
which  would,  perhaps,  be  the  proper  expression.  It  will  not 
be  contended  that  a  railroad  company  would  be  responsible 
for  a  latent  defect  in  the  boiler  of  the  engine,  or  for  a  flaw  in 
a  broken  rail,  of  which  they  had  no  knowledge,  everything  to 
the  eye  appearing  right,  and  the  usual  tests  discovering  no 
defect.  The  car  in  question  was  in  good  condition.  The 
screw  holding  the  round  of  the  ladder  may  have  lost  its  hold 
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upon  the  wooden  upright  at  a  moment  before  it. was  grasped 
by  the  brakeman.  It  would  be  a  very  rigid  rule  to  hold  the 
company  liable  without  any  proof  they  knew,  or  had  reason  to 
know,  the  fastening  was  defective. 

We  do  not  think  the  instruction  given  was  correct.  Given, 
as  it  was,  on  behalf  of  the  plaintiff,  it  may  have  had  the  effect 
to  nullify  those  given  on  the  part  of  the  defendant  on  the  same 
point,  and  may  have  confused  and  misled  the  jury.  For 
the  reasons  given  the  judgment  is  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


Abial  R.  Newcomb 

V. 

William  P.  Launtz,  Assignee,  etc. 

1.  Money  had  and  received — when  may  he  recovered  hack.  Where  a  person 
leaves  money  with  another  with  directions  to  apply  the  same  as  premiums  on 
life  insurance  for  him,  the  person  receiving  the  money  having  no  vested  inter- 
est therein,  the  one  so  making  the  deposit  may,  at  any  time  before  the  direc- 
tions are  acted  upon,  demand  its  return,  and  upon  refusal,  recover  under  the 
counts  for  money  had  and  received  to  his  use. 

2.  But  if  money  is  left  with  an  insurance  agent  to  be  applied  as  premiums 
on  risks  of  life  insurance  by  the  agent,  as  a  mode  of  compensating  him  for 
px-ocuring  a  large  loan  of  money  from  the  insurance  company  the  agent  repre- 
sents, the  agent  will  have  a  vested  interest  in  the  money,  and  the  person  so 
depositing  the  same  can  not,  of  his  own  volition,  and  without  the  agent's  con- 
sent, abrogate  the  contract,  and  recover  back  the  money  under  the  common 
counts  in  assumpsit.  His  rights,  if  any,  must  be  enforced  under  the  special 
contract. 

Writ  of  Error  to  the  City  Court  of  East  St.  Louis. 
Mr.  Garland  Pollard,  for  the  plaintiff  in  error. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellee,  as  assignee  in  bankruptcy  of  Henry  Recker,  ob- 
tained judgment  in  the  court  below  for  $320.20,  being  the 
amount  of  money  claimed  to  have  been  placed  in  the  hands 
of  appellant,  as  agent  of  Recker,  by  Recker,  and  by  appellant 
retained,  and  refused  to  be  returned  after  demand  made  to  that 
effect.  Recker,  through  a  firm  of  which  appellant  was  a  mem- 
ber, and  of  which  he  is  now  sole  surviving  partner,  obtained 
a  loan  of  $15,000,  and  of  this  left  in  the  hands  of  appellant's 
firm  $640.40,  to  be  applied  as  premiums  on  life  insurance, 
which  he  agreed  to  furnish,  in  the  American  Life  Insurance 
Company,  to  the  amount  of  $30,000.  He  took  out  a  policy 
on  his  own  life  for  $15,000,  and  $320.20  of  the  amount  in  the 
hands  of  appellant's  firm  was  applied  in  payment  of  the 
premium  on  this  policy.  He  furnished  no  other  risks,  and 
appellant's  firm,  still  retaining  the  remaining  $320.20,  refused 
to  pay  it  over  to  him  on  demand.  This  money  is  in  the  hands 
of  appellant,  as  surviving  partner.  Appellant's  claim  is,  that 
Recker's  agreement,  on  leaving  this  money  with  his  firm,  was, 
in  fulfillment  of  his  prior  contract  with  thern  in  regard  to 
obtaining  the  $15,000  loan,  that  it  should  be  left  in  their 
hands  and  applied  as  premiums  on  risks,  as  a  mode  of  com- 
pensating them  for  their  services  in  aiding  him  to  effect  the 
loan,  they  being  insurance  agents  for  said  company,  and  pecu- 
niarily interested  in  obtaining  risks.  If  this  be  true,  they  had 
a  vested  interest  in  the  money  which  Recker  could  not,  by  any 
act  of  his,  divest  without  their  consent.  There  was  evidence 
tending  to  establish  this  claim,  and  there  can  be  no  question 
that  if  it  preponderated,  Recker's  assignee  could  not  recover 
the  money  in  an  action  of  assumpsit  on  the  common  counts. 

The  second   instruction   given   at   the   instance  of  appellee 

was,  "Unless  it  was  expressly  agreed  that  the  $320.20  should 

be  forfeited  in  case  of  Recker's  failure  to  perform  his  part  of 

the  contract,  the  defendant  has  no  right  to  retain  it."     This 

10—89  III. 
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instruction  was  calculated  to  mislead  the  jury,  and  the  giving 
of  it  was  error. 

No  claim  was  made  that  Recker  had  forfeited  the  money. 
The  question  was,  simply,  whether  appellant,  or  the  firm  he 
represents,  had  a  vested  interest  in  the  money.  If  he  or  they 
did  not  have,  Recker  might,  at  any  time  before  his  directions 
in  regard  to  it  were  acted  upon,  demand  its  return  to  himself, 
and,  upon  refusal,  recover  under  the  counts  for  money  had 
and  received  to  his  use.  If  they  had  a  vested  interest  in  the 
money;  Recker  could  not,  solely  of  his  own  volition  and  with- 
out their  consent,  abrogate  the  contract.  Whatever  rights 
might  exist  in  his  behalf,  could  only  be  enforced  under  the 
contract. 

The  other  errors  we  do  not  think  well  assigned. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Bernhard  Stempel 


Charles  W.  Thomas. 

1.  Decree — binding  on  parties  even  though  erroneous,  until  reversed.  Where  the 
circuit,  court  has  jurisdiction  of  the  parties  and  of  the  subject  matter  in  contro- 
versy, any  decree  entered  in  reference  to  the  parties  or  the  property  involved, 
however  erroneous,  is  not  void,  but  binding  until  reversed. 

2.  Same — protects  officer  though  erroneous.  On  bill  for  partition  of  lands, 
where  a  sale  was  ordered,  and  the  money  to  be  brought  into  court,  and  the 
master  wrongfully  paid  the  solicitor's  fees  of  both  parties,  and  the  court,  by 
decree,  approved  his  report  of  the  facts,  and  ordei-ed  the  master,  after  payment 
of  the  costs,  to  pay  the  balance  to  the  several  parties  in  interest,  it  was  held, 
that  the  decree,  until  reversed,  was  binding  on  the  parties,  and  that  the  master 
was  not  liable  to  any  of  the  parties  for  his  share  of  the  money  so  paid  by  him. 

3.  Partition — allowance  of  solicitor's  fees.  Where  a  suit  for  the  partition  of 
land  is  not  amicable,  but  is  contested,  it  is  error  to  allow  solicitor's  fees  in  the 
case,  but  the  decree  is  not  void,  if  the  court  has  jurisdiction. 
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4.  Money  had  and  received — paid  by  mistake.  Where  a  person,  by  mis- 
take, overpays  another,  he  may  recover  the  sum  thus  overpaid,  notwithstand- 
ing a  receipt  may  have  been  given. 

5.  Estoppel — parties — by  decree  of  court.  A  party  to  a  bill  for  partition  will 
be  presumed  to  have  notice  of  an  order  approving  the  payment  of  solicitor's 
fees  by  a  master  in  chancery,  and  is  estopped  from  denying  it  while  the  order 
stands  unreversed. 

6.  Settlement — binding  on  party.  Where  a  party  to  a  partition  suit,  after 
a  report  of  sale  and  payment  of  solicitor's  fees  out  of  the  proceeds,  and  its  ap- 
proval by  the  court,  settles  with  the  officer  making  the  sale,  and  allows  him  to 
deduct  from  his  distributive  share  his  proportion  of  the  solicitor's  fees,  he  will 
be  bound  by  the  settlement. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county  ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  suit  originating  before  a  justice  of  the  peace, 
brought  by  Charles  W.  Thomas  against  Bernhard  Stempel,  to 
recover  back  money  paid  by  the  former,  as  master  in  chancery, 
to  the  latter,  in  excess  of  what  was  his  share  in  moneys  realized 
on  the  sale  of  lands  in  a  proceeding  for  partition. 

Mr.  William  Winkelman,  for  the  plaintiff  in  error. 

Mr.  Charles  W.  Thomas,  pro  se. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  agreed  case,  decided  in  the  court  below.  The 
following  are  the  facts  which  the  parties  stipulate  to  be  true 
and  upon  which  the  judgment  was  rendered: 
.  In  July,  1871,  some  of  the  Stempel  heirs,  of  whom  defend- 
ant in  this  suit  was  one,  filed  a  bill  for  partition  and  relief,  in 
the  St.  Clair  circuit  court,  against  others  of  said  heirs.  There 
was  litigation  as  to  one  share,  and  decree  that  advancement  had 
been  made  to  one  heir,  and  that  the  land  should  be  sold  by  the 
plaintiff  herein,  who  was  at  the  time  master  in  chancery  of 
said  county,  and  that  out  of  the  proceeds  the  master  should 
pay  the  costs  and  charges  attending  the  sale,  and  those  of  The 
partition  suit,   and   bring   the    balance   into   court.      At  the 


148  Stempel  v.  Thomas.  [June  T. 

Opinion  of  the  Court. 

March  term,  1872,  the  master  reported  the  sale,  and  that  he 
had  paid  certain  costs  and  charges  attending  the  suit  and  sale, 
among  the  items  of  which  costs  and  charges  were  solicitors' 
fees  to  Underwood  &  Ncetling,  complainants'  solicitors,  $500, 
and  to  Hay  &  Knispel,  defendant's  solicitors,  $250,  and  that 
he  brought  the  balance  into  court  for  the  further  order  thereof. 
The  court  approved  the  report  and  ordered  it  to  be  recorded; 
and,  at  the  March  term,  1873,  the  court  entered  a  final  decree, 
ordering  "that  the  master  apply  the  proceeds  of  said  sale  to 
the  payment  of  the  costs  of  this  suit,  and  pay  over  the  residue 
to  the  parties  to  this  bill,  according  to  their  respective  interests 
in  the  estate  of  said  deceased,  tenants  in  common  as  heirs  at 
law,  as  heretofore  found  in  the  decree  of  court,"  of  which  de- 
fendant in  this  suit  was  one.  Plaintiff  in  this  suit,  by  mistake, 
overpaid  defendant  $54.97,  and  upon  receiving  his  money  as 
distributee,  defendant  receipted  to  plaintiff,  as  master,  for  his 
share  of  said  proceeds  in  full,  defendant  having  at  the  time  no 
actual  notice  of  the  payment  of  said  amount  to  the  solicitors. 
The  said  master,  when  he  made  the  payment,  first  deducted  from 
total  proceeds  of  sale  all  costs  and  charges  paid  as  aforesaid,  in- 
cluding $750  as  paid  to  solicitors.  Plaintiff,  ascertaining  the 
mistake,  sued  to  recove  the  $54.97  so  overpaid;  and  defendant 
claims  a  set-off  of  one-sixth  the  amount  of  $750  paid  to  solici- 
tors by  plaintiff,  as  master.  Before  bringing  the  partition 
suit,  the  Stempel  heirs,  complainants,  agreed  with  Underwood 
&  Noetling  that  they  should  give  their  services  in  the  cause 
for  $100,  of  which  $35  was  at  the  time  paid;  but  of  this 
Thomas  had  no  notice  until  this  trial.  The  solicitors'  fees 
were  paid  by  Thomas  without  the  knowledge  and  consent  of 
defendant,  and  there  was  no  allegation  in  the  bill  and  answer 
claiming  solicitors'  fees,  nor  anything  in  any  of  the  decrees 
authorizing  the  payment  of  the  same,  except  as  above  shown. 

Upon  the  foregoing  state  of  facts,  the  circuit  Court  decided 
that  the  set-off  claimed  by  defendant  could  not  be  allowed. 

The  point  of  law  arising  in  this  case  is,  "  Is  defendant  in  this 
suit  entitled   to   set  off  against  plaintiff's  demand   one-sixth 
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part  of  said  $750,  to-vvit:  $125?"  If  the  defendant  was  enti- 
tled to  the  set-off  claimed,  then  the  judgment  to  be  reversed 
— otherwise,  to  be  affirmed. 

The  court  below  rendered  judgment  in  favor  of  plaintiff, 
refusing  to  set  off  defendant's  share  of  the  money  paid  by 
plaintiff  to  the  solicitors,  and  defendant  brought  this  writ  of 
error. 

The  circuit  court  had  jurisdiction  of  the  parties  and 
of  the  subject  matter  in  controversy,  and  having  jurisdiction, 
any  decree  entered  in  reference  to  the  parties,  or  to  the  prop- 
erty involved,  was  within  its  jurisdiction.  Any  decree  ren- 
dered in  reference  thereto  would  not  be  void,  however  erroneous. 
The  statute  has  provided,  that  in  amicable  partition  suits  the 
court  may  allow  reasonable  solicitor's  fees,  and  it  is  error  to 
allow  such  fees  where  the  suit  is  contested,  but  such  decree  is 
not  void,  because  the  court  has  jurisdiction  of  the  parties  and 
of  the  property. 

Had  the  court,  by  decree,  ordered  the  master  to  pay  the 
solicitors  out  of  the  money  for  which  the  property  sold,  the 
order  would  have  protected  the  officer,  and  he  having,  however 
wrongfully,  paid  the  same,  and  the  court  having,  by  decree, 
approved  the  same,  this  supplemental  decree  had  the  same 
effect.  The  fund  was  in  the  hands  of  the  court  for  distribu- 
tion, and  however  erroneous  the  decree,  it  is  binding  until 
reversed,  if  the  court  but  has  jurisdiction  of  the  parties  and  the 
fund. 

Again,  defendant  was  a  party  to  the  suit,  and  must  be  pre- 
sumed to  have  known  of  the  order  approving  the  payment  of 
the  money  by  the  master  to  the  solicitors.  He  is  estopped  to 
deny  it,  and  the  order  must  bind  him  until  reversed.  He, 
after  it  was  entered,  settled  with  the  master  and  allowed  him  to 
deduct  the  amount  from  his  distributive  share,  and  must  be 
bound  by  the  settlement.  He  could  not,  whilst  that  order 
was  unreversed,  compel  the  master  to  pay  to  him  the  one-sixth 
part  of  the  sum  paid  the  solicitors,  and  hence  can  not  set  it  off 
against  plaintiff's  claim. 
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Plaintiff  having,  through  mistake,  overpaid  defendant,  the 
former  has  the  right  to  recover  the  sum  thus  overpaid.  Nor 
does  the  receipt  operate  to  prevent  it.  Such  mistakes  may  be 
corrected  notwithstanding  receipts  may  have  been  given. 

There  appearing  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


George  E.  Penrod 

v. 

The  People  of  the  State  op  Illinois. 

Criminal  law — variance  in  proof  and  allegation.  Where  one  is  indicted  for  the 
murder  of  one  "Robert  Kain,"  and  the  evidence  fails  to  show  that  the  person 
killed  was  of  that  name,  the  witnesses  calling  him  "  Kain,"  without  giving 
any  christian  name,  the  variance  is  fatal,  and  judgment  of  conviction  will  be 
reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Lawrence  county; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Shaw,  Bell  &  Green,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Per  Curiam  :  The  indictment  under  which  the  defendant  was 
convicted  charged  him  with  murdering  Robert  Kain.  There 
is  no  evidence  in  the  record  that  the  party  killed  was  named 
"Robert  Kain."  He  is  called  by  the  witnesses  "Kain"  only, 
without  giving  any  christian  name.  The  case  is  undistinguish- 
able  in  principle  from  Davis  v.  The  People,  19  111.  74,  where  it 
was  held  that  such  variance  between  the  averment  in  the  in- 
dictment and  the  evidence  is  fatal. 

In  Shepherd  v.  The  People,  72  111.  480,  cited  by  the  Attor- 
ney General,  there  was  evidence  describing  the  deceased  by 
his  vocation — that  of  barber — which  unmistakably  identified 
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his   name  with  that  averred  in  the  indictment.     There  is  no 
such  proof  here. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Board  of  Trustees  of  Town  13  South,  Range  3  West, 

v. 

Joshua  L.  Misenheimer  et  al. 

1.  New  trial — bill  of  exceptions  must  show  the  evidence.  When  the  "bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence,  it  is  impossible  for  this 
court  to  say  that  the  evidence  below  did  not  authorize  the  verdict. 

2.  Exception — necessary  to  present  questions  to  this  court.  Where  it  does  not 
appear  that  any  exception  was  taken  at  the  time  to  the  giving  or  refusing  of 
instructions,  or  to  the  overruling  of  a  motion  for  a  new  trial,  the  correctness 
of  the  ruling  below  can  not  be  considered  by  this  court. 

Appeal  from  the  Circuit  Court  of  Union  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  Jackson  Frick,  for  the  appellants. 

Per  Curiam:  The  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence,  and  it  is,  therefore,  impossible  for  us 
to  say  that  the  evidence  below  did  not  authorize  the  verdict 
returned  by  the  jury.  Ottawa  Gaslight  and  Coke  Company 
v.  Graham,  35  111.  346 ;  Buckland  v.  Goddard,  36  id.  206  ; 
Ballance  v.  Leonard,  37  id.  44;  Esty  v.  Grant,  55  id.  341; 
Goodrich  v.  Minonk,  62  id.  121;  Wilson  v.  McDowell,  65  id. 
522;  Culliner  v.  Nash,  76  id.  515;  Henry  v.  Halloway,  78  id. 
356. 

It  does  not  appear  that  any  exception  was  taken  at  the  time 
to  the  giving  or  refusing  of  instructions,  nor  to  the  overruling 
of  the  motion  for  a  new  trial.  Any  question,  therefore,  that 
might  otherwise  have  been  raised  on  these  rulings,  can  not 
be  considered.      Grimes  v.  Butts,  65  111.  347  ;  St.  Louis,  Alton 
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and  Terre  Haute  Railroad    Company  v.   Dorsey,  68  id.  326 ; 
Brown  v.  Clement,  id.  192;  Seibel  v.   Vaughan,  69  id.  257. 

The  questions  attempted  to  be  discussed  in  appellants'  brief, 
can  not,  therefore,  be  considered. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Merchants'  Despatch  Transportation  Company 


Frederick  W.  Jozsting  et  al. 

1.  Bill  of  exceptions — necessary  to  preserve  motion  to  remove  cause  to  Federal 
courts.  A  party  can  not  assign  for  error  the  refusal  of  the  court  to  transfer  a 
cause  to  the  Federal  court,  unless  the  affidavit  and  bond  on  which  the  motion 
is  based  are  embodied  in  the  bill  of  exceptions,  as  well  as  an  exception  to  the 
ruling  of  the  court.  Such  papers  do  not  become  a  part  of  the  record  unless 
they  are  so  preserved. 

2.  Admission — statement  of  a  fact  as  learned  from  another.  A  party  is  not 
bound  by  a  statement,  made  by  himself,  based  upon  the  information  of  the* 
agent  of  the  opposite  party,  without  any  actual  knowledge  of  the  fact. 

3.  Common  carrier — restriction  of  his  liability.  A  common  carrier  can  only 
limit  or  restrict  his  liability  by  agreement,  and  when  the  carrier  gives  a  receipt 
for  goods  to  be  shipped,  containing  a  restriction  of  his  liability,  it  must  appear 
that  the  shipper  was  aware  of  such  restriction,  otherwise  there  is  no  presump- 
tion of  his  assent  thereto. 

4.  To  make  such  a  restriction  binding  on  the  shipper,  he  must  expressly 
agree  to  it,  or  he  must  accept  the  receipt  under  such  circumstances  as  clearly 
show  his  assent  to  the  restriction.  The  receiving  of  the  receipt  does  not  prove 
assent,  but  if  the  party  reads  the  receipt  and  makes  no  objection,  his  assent 
may  be  inferred. 

5.  The  fact  that  the  merchants  of  whom  goods  were  purchased  knew  of 
such  limitation  of  liability  in  the  receipt  given  when  they  shipped  the  goods, 
is  not  sufficient  to  lessen  the  common  law  liability,  without  proof  of  authority 
from  the  owner  to  make  such  contract  with  the  carrier.  In  the  absence  of 
evidence,  it  will  be  presumed  that  the  persons  shipping  had  only  authority  to 
ship  them  with  all  the  liabilities  of  the  carrier  attaching,  without  exceptions 
of  any  description. 
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6.  Practice — evidence  must  be.  objected  to.  The  admission  of  improper  evi- 
dence on  a  trial  can  not  be  urged  as  error  when  the  record  fails  to  show  it  was 
objected  to  at  the  time  it  was  offered. 

7.  Same — presumption  on  trial  by  court.  On  a  trial  by  the  court  without  a 
jury,  this  court  will  not  presume  that  the  admission  of  improper  evidence  mis- 
led the  court  below,  but  it  will  be  presumed  the  court  did  not  consider  any 
immaterial  or  improper  evidence  in  reaching  a  decision,  especially  when  there 
is  proper  evidence  to  justify  the  judgment. 

Appeal  from  the  City  Court  of  the  City  of  Alton ;  the  Hon. 
Henry  S.  Baker,  Judge,  presiding. 

Mr.  J.  H.  Yager,  for  the  appellant. 

Mr.  Charles  P.  Wise,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  appellees,  on  a  bill  of 
lading  given  for  the  transportation  of  goods,  against  appel- 
lants. The  declaration  counts  for  the  non-delivery  of  the 
goods  contrary  to  the  terms  of  the  bill  of  lading.  Defendants 
appeared  in  court  and  asked  time  to  plead,  which  was  granted. 
But  instead  of  pleading,  a  petition  and  bond  were  filed,  under 
the  act  of  Congress,  for  the  transfer  of  the  case  to  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illinois. 
No  plea  being  filed,  a  default  was  taken,  a  writ  of  inquiry  was 
executed,  and  a  judgment  rendered  in  favor  of  plaintiffs. 

Subsequently,  the  defendants  entered  a  motion  to  set  aside 
the  default,  and  have  the  case  transferred  to  the  United  States 
Circuit  Court.  The  court  held  the  petition  and  bond  insuffi- 
cient, but  set  aside  the  default,  and  refused  to  transfer  the  case. 
Thereupon  defendants  filed  pleas,  and  the  case  was  tried,  re- 
sulting in  a  judgment  in  favor  of  plaintiffs,  and  defendants 
appeal. 

It  is  assigned  for  error  that  the  court  below  refused,  upon 
the  petition  and  bond  filed,  to  transfer  the  case  to  the  Federal 
court,  under  the  act  of  Congress.  To  this,  it  is  only  neces- 
sary to  say  that  the  affidavit  and  bond  are  not  embodied  in  a 
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bill  of  exceptions,  nor  was  any  exception  to  the  decision  of  the 
court,  refusing  the  motion,  thus  preserved.  According  to  the 
long  established  practice  of  the  court,  such  papers  do  not  be- 
come a  part  of  the  record  unless  thus  preserved.  In  the  case  of 
The  Hartford  Fire  Ins.  Co.  v.  Vanduzor,  49  111.  489,  it  was 
decided  that  we  would  not  review  the  decision  of  the  court 
below  unless  the  question  was  presented  by  bill  of  exceptions. 
That  was  a  motion,  like  this,  to  remove  the  case  to  the  United 
States  Circuit  Court.     That  case  is  decisive  of  this  question. 

The  bill  of  lading  contains  a  provision  that  danger  of  navi- 
gation, collisions  and  fire,  etc.,  were  excepted  from,  their  un- 
dertaking to  safely  deliver  the  goods  at  Alton. 

It  is  claimed  the  goods  were,  whilst  being  transported, 
destroyed  by  the  fire  of  October,  1871,  in  Chicago.  We  have 
examined  the  evidence,  and  fail  to  find  that  fact  was  proved. 
Appellees,  it  appears,  spoke  of  the  goods  having  been  so  de- 
stroyed, but  they  testify  they  had  no  knowledge  on  the  subject 
but  such  as  they  derived  from  the  agent  of  appellants,  and  they 
surely  can  not  be  bound  by  statements  based  on  such  information. 
They  could  only  have  intended,  by  the  statement,  to  say  they 
had  so  learned  from  appellants'  agent  and  not  to  assert  it  as  a 
fact. 

Even  if  appellants  could  limit  their  liability  as  a  common 
carrier,  which  is  equal  to  that  of  an  insurer  as  to  loss  by  fire, 
still  it  could  only  be  done  by  agreement,  and  it  has  been  re- 
peatedly held  by  this  court  that,  where  a  common  carrier  gives 
a  receipt  to  transport  goods,  containing  a  restriction  of  his 
liability,  it  must  appear  the  shipper  was  aware  of  the  restric- 
tion. Otherwise  there  can  be  no  presumption  that  he  assented 
to  the  limitation.  To  render  such  a  restriction  binding  on  the 
shipper,  he  must  expressly  agree  to  it,  or  he  must  accept  the 
receipt  under  such  circumstances  as  clearly  show  his  assent  to 
the  restriction.  The  merely  receiving  of  the  receipt  does  not 
prove  assent.  If,  on  the  contrary,  he  reads  the  receipt  in  fact, 
and  makes  no  objection,  then  assent  may  be  inferred.     But  the 
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assent   in  fact   must  be  shown — and  clearly  shown.     It  is  not 
to  be  inferred  from  any  but  satisfactory  evidence. 

In  this  case  appellees  did  not  see  the  shipping  receipt, 
and  were  not  aware  that  it  contained  the  exception  until  after 
the  goods  passed  to  appellants.  But  it  is  said  the  merchants 
of  whom  the  goods  were  purchased  knew  of  the  exceptions 
when  they  shipped  them.  Concede  this  to  be  true,  and  there 
is  no  evidence  that  appellees  ever  authorized  them  to  make  a 
contract  limiting  the  carrier's  liability.  In  the  absence  of  evi- 
dence, the  presumption  would  be  that  they  had  only  authority 
to  ship  them  with  all  the  liabilities  of  the  common  carrier 
attaching,  without  exceptions  of  any  description.  So  it  is  seen 
that  appellant  has  failed  to  show  that  appellees  ever  expressly 
or  by  implication  assented  to  the  exemption  from  liability  by 
loss  from  fire. 

It  is  objected  that  the  court  below  admitted  improper  evi- 
dence on  the  trial.  It  is  a  complete  answer  to  say  it  was  not 
objected  to  at  tlie  time.  If  it  were  not,  still  there  is  an  abun- 
dance of  evidence  outside  of  that  to  which  objection  is  made, 
to  warrant  if  not  require  the  finding,  and  if  the  evidence  was 
improper,  we  will  not  presume  that  it  misled  the  court.  We 
will  not  presume  the  court,  when  trying  a  case,  ever  considers 
immaterial  or  improper  evidence  in  reaching  a  decision. 

The  evidence  fully  sustains  the  finding,  and,  perceiving  no 
error  in  the  record,  the  judgment  of  the  court  below  must  be 
affirmed. 

Judgment  affirmed. 
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The  Cairo  and  St.  Louis  Railroad  Company  et  al. 


Philip  Easterly,  Admr. 

1.  Bill  of  exceptions — to  preserve  affidavit  for  new  trial.  If  a  party  wishes 
to  rely  on  affidavits  used  in  support  of  a  motion  for  a  new  trial,  in  this  court, 
he  must  preserve  them  in  the  bill  of  exceptions,  and  thus  make  them  a  part  of 
the  record. 

2.  Practice — production  of  papers.  A  motion  to  require  the  plaintiff  to 
produce  a  paper  containing  the  dates  when  work  was  done  by  him,  etc.,  is 
properly  denied,  when  it  is  not  made  to  appear  that  reasonable  notice  to  pro- 
duce the  same  had  been  given. 

3.  Judgment — when  it  must  be  against  all  the  defendants.  Where  an  action 
ex  contractu  is  brought  against  several,  a  joint  cause  of  action  against  all  must 
be  alleged  and  proved  on  the  trial,  and  it  is  error  to  render  judgment  against 
all  where  the  proof  does  not  show  a  joint  liability.  It  seems,  in  such  case  the 
plaintiff  may  amend  his  declaration  by  dismissing  as  to  the  defendants  not 
shown  to  be  jointly  liable. 

Writ  of  Error  to  the  Circuit  Court  of  Jackson  county ;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  W.  S.  Searls,  and  Mr.  L.  P.  Butler,  for  the  plain- 
tiffs in  error. 

Messrs.  Mayham  &  Hill,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Craig  delivered  .the  opinion  of  the 
Court  : 

This  was  an  action  of  assumpsit,  brought  by  Jeremiah  Cal- 
lahan against  the  Cairo  and  St.  Louis  Railroad  Company,  and 
Henry  R.  Payson  and  Fred.  E.  Canda,  partners,  doing  busi- 
ness under  the  firm  name  of  H.  P.  Payson  &  Co. 

In  the  declaration  it  is,  in  substance,  averred,  that  on  the 
first  day  of  June,  1874,  the  Cairo  and  St.  Louis  Railroad  Com- 
pany, a  body  corporate,  and  Henry  R.  Payson  and  Fred.  E. 
Canda,  the  defendants,  became  indebted  to  the  plaintiff  in  the 
sum  of  $2000,  for  labor  and   services,  for  goods,  wares  and 
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merchandise  bargained  and  sold  to  defendants,  at  their  request, 
for  work  and  services  done  and  materials  furnished  by  plain- 
tiff for  defendants,  for  money  laid  out  and  expended  by  plain- 
tiff for  defendants,  at  their  request,  and  for  money  due  on  an 
account  stated  between  plaintiff  and  defendants.  The  declara- 
tion also  alleged  a  promise  to  pay  by  the  defendants,  and  the 
usual  breach.  Payson  and  Canda  failed  to  plead,  and  a  de- 
fault was  entered  as  to  them.  The  Cairo  and  St.  Louis  Eail- 
road  Company  pleaded  to  the  declaration,  and  upon  a  trial 
judgment  was  rendered  against  all  of  the  defendants  for 
$840.11,  the  amount  claimed  to  be  due  by  plaintiff. 

All  the  defendants  join  in  the  prosecution  of  this  writ  of 
error,  and  as  we  understand  the  argument,  three  grounds  of 
reversal  are  relied  upon :  First,  for  the  reason  the  court  over- 
ruled a  motion  for  a  new  trial;  second,  on  the  ground  the 
court  refused  to  rule  plaintiff's  attorney  to  produce  on  the  trial 
a  certain  account,  which  showed  the  dates  when  plaintiff  per- 
formed the  labor  sued  for;  third,  for  the  reason  a  joint  judg- 
ment was  rendered  against  all  the  defendants,  when  the 
evidence  fails  to  show  any  liability  on  the  part  of  Payson  and 
Canda. 

The  application  for  a  new/  trial  was  based  upon  certain  affi- 
davits, filed  with  the  motion,  by  which  the  defendants  under- 
take to  establish  that  the  judgment  was  obtained  by  the  false 
testimony  and  perjury  of  the  plaintiff,  and  the  consequent 
surprise  of  the  defendant  The  Cairo  and  St.  Louis  Eailroad 
Company. 

We  shall  not  undertake  to  pass  upon  the  sufficiency  of  the 
affidavits,  as  they  are  no  part  of  the  record,  and  are  not  prop- 
erly before  us.  If  the  counsel  for  defendant  desired  to  rely 
upon  the  affidavits,  he  should  have  preserved  them  in  the  bill 
of  exceptions.  In  this  way  they  would  properly  have  been 
brought  before  the  court ;  but  where  an  affidavit  is  filed  with 
the  papers  in  a  case  during  the  progress  of  a  trial,  it  does  not 
become  a  part  of  the  record  unless  incorporated  in  a  bill  of 
exceptions,  and  on  appeal  or  error  it  can  not  be  considered. 
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In  regard  to  the  ruling  of  the  court  on  the  application  to 
produce  the  paper  containing  the  dates  when  the  labor  was 
performed,  it  does  not  appear  that  reasonable  notice  was  given 
to  produce  it,  and  for  this  reason  the  court,  no  doubt,  and 
properly  too,  denied  the  motion. 

The  other  point  relied  upon  by  the  plaintiffs  in  error,  how- 
ever, we  regard  well  taken.  The  action  was  brought  against 
the  Cairo  and  St.  Louis  Railroad  Company  and  H.  R.  Payson 
&  Co.,  upon  an  alleged  joint  liability,  and  the  record  does  not 
contain  a  particle  of  testimony  even  tending  to  show  any  lia- 
bility on  the  part  of  the  defendants  composing  the  firm  of  Pay- 
son  &  Co.,  or  either  of  them.  Chitty  on  Pleading,  vol.  1,  page 
44,  says :  "  In  an  action  ex  contractu  against  several,  it  must 
appear,  on  the  face  of  the  pleadings,  that  their  contract  was 
joint,  and  that  fact  must  also  be  proved  on  the  trial.  If  too 
many  persons  be  made  defendants,  and  the  objection  appear 
on  the  pleadings,  either  of  the  defendants  may  demur,  move 
in  arrest  of  judgment,  or  support  a  writ  of  error;  and  even  if 
the  objection  do  not  appear  upon  the  pleadings,  the  plaintiff 
may  be  non-suited  upon  the  trial,  if  he  fail  in  proving  a 
joint  contract."  In  Griffith  v.  Furry,  30  111.  251,  it  was  held 
to  be  a  rule  of  universal  application  at  common  law,  in  actions 
ex  contractu,  that  in  order  to  recover,  the  plaintiff  must  estab- 
lish his  cause  of  action  against  all  the  defendants  sued,  and  if 
the  proof  failed  to  show  all  liable  on  the  contract  described  in 
the  pleadings,  a  recovery  could  not  be  had.  To  the  same 
effect  is  Briggs  v.  Adams,  31  111.  486,  and  Faulk  v.  Kellums, 
54  id.  188. 

Goit  et  al.  v.  Joyce  et  al.  61  111.  489,  is  a  case  in  all  respects 
analogous  to  the  one  under  consideration.  There,  a  joint 
action  was  brought  against  two  persons,  and  the  evidence  only 
showed  one  liable,  but  the  court  rendered  judgment  against 
the  two,  which  was  held  to  be  error.  It  is,  doubtless,  true, 
under  our  present  statute  the  plaintiff  might  have  amended 
his  declaration,  and  dismissed  as  to  the  defendants  Payson 
and  Canda,  and,  under  the   evidence,  recovered   against  the 
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Cairo  and  St.  Louis  Railroad  Company,  but  that  course  was 
not  pursued. 

As  the  evidence,  therefore,  fails  entirely  to  show  any  cause 
of  action  against  Payson  and  Canda,  the  judgment  was  erro- 
neous, and  must  be  reversed.  The  plaintiff  will  have  leave 
to  amend  his  declaration,  if  he  sees  proper. 

Judgment  reversed. 


The  People,  use  of  Charles  Tibbetts, 

v. 

Joseph  G.  Robinson  et  al. 

1.  Sheriff — liability  for  taking  insufficient  security  on  replevin  bond.  Where 
a  sheriff,  in  accepting  a  surety  in  a  replevin  bond,  makes  inquiry  of  the 
neighbors  and  of  reliable  men  who  know  the  surety,  and  of  the  assessor,  as  to 
his  circumstances,  and  administers  an  oath  to  the  surety,  the  effect  of  which 
satisfies  the  sheriff  he  is  good  for  the  amount  of  the  bond,  the  sheriff  will  not 
be  liable  upon  his  official  bond  for  taking  insufficient  security.  The  officer  is 
not  an  insurer  of  the  solvency  of  the  surety. 

2.  Same — liability  for  not  returning  replevin  bond.  A  replevin  bond  being 
taken  as  well  for  the  benefit  of  the  defendant  in  replevin  as  for  indemnity  to 
the  officer,  it  is  the  imperative  duty  of  the  officer  to  return  it  with  the  writ 
into  court,  so  as  to  afford  the  defendant  a  chance  to  require  additional  security ; 
and  failing  in  this,  the  officer  is  liable  to  the  defendant  for  any  damages  he 
may  sustain  in  consequence  of  the  omission. 

3.  Same — liability  on  his  bond.  By  the  common  law,  the  sheriff  and  his 
sureties  are  answerable  on  his  official  bond  for  all  delinquencies,  independent 
of  the  statute,  and  the  act  of  1874  giving  an  action  on  his  bond  but  declares 
what  the  law  was  before  its  passage. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Irwin,  Krome  &  Hadley,  for  the  appellant. 

Messrs.  Gillespie  &  Happy,  for  the  appellees. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  in  the  Madison  circuit  court, 
on  the  official  bond  of  Joseph  G.  Robinson  as  sheriff  of  that 
county,  to  which  his  sureties  were  parties. 

The  first  breach  alleged  was,  the  failure  to  take  a  bond  of  the 
replevisor  with  good  and  sufficient  security.  The  second  breach 
assigned  is,  a  failure  to  take  from  the  replevisor  a  bond  con- 
ditioned according  to  law;  and  the  third  alleges  that  after 
the  execution  of  the  writ  of  replevin,  to-wit :  on  September 
30,  1868,  defendant  caused  and  procured  the  writ  of  replevin 
to  be  returned  to  the  circuit  court,  but  did  not,  nor  would  he 
then,  or  at  any  other  time  before  or  after  September  30,  return 
to  the  circuit  court,  together  with  the  writ,  any  such  bond, 
etc.  There  are  averments  that  the  replevisor  failed  to  prose- 
cute his  suit,  but  dismissed  the  same,  and  judgment  was  ren- 
dered against  him  for  the  costs,  and  a  return  of  the  property, 
which,  it  is  averred,  is  eloigned. 

Issues  were  made  up,  a  trial  had  by  a  jury  and  a  verdict 
rendered  for  the  defendant,  which  the  court  refused  to  set 
aside,  on  plaintiff's  motion,  and  rendered  judgment  against 
the  plaintiff  for  the  costs.     The  plaintiff  appeals. 

The  point  pressed  upon  the  attention  of  the  court  below, 
and  here,  was  as  to  the  sufficiency  of  the  replevin  bond.  The 
surety  therein  was  Charles  W.  Jageman.  It  appears  the  sheriff 
resorted  to  the  usual  means  to  acquire  a  knowledge  of  his 
responsibility.  He  not  only  inquired  of  the  neighbors,  and 
of  reliable  men  who  knew  the  surety,  and  of  the  assessor,  but 
he  administered  an  oath  to  the  surety,  the  effect  of  all  which 
was  to  satisfy  the  sheriff  the  surety  was  good.  It  is  sufficient 
if  he  takes  security  believed  to  be,  and  understood  by  well 
informed  men  to  be,  responsible.  We  can  not  think  the  sheriff 
was  derelict  in  his  duty  in  this  particular.  The  evidence  shows 
at  the  time  Charles  W.  Jageman  signed  the  bond,  he  was  good 
and  sufficient.  The  sheriff  can  not  be  held  to  be  an  insurer. 
There  is  one  ground,  however,  on  which  the  sheriff  is  clearly 
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responsible,  and  that  is,  failing  to  return  the  bond,  with  the 
writ,  to  the  clerk's  office.  It  is  his  imperative  duty  to  make 
such  return.  The  bond  is  taken  as  well  for  the  benefit  of  the 
defendant  in  replevin  whose  property  has  been  taken  out  of 
his  possession,  as  for  indemnity  to  the  officer.  Had  this  bond 
been  returned  in  due  time,  the  defendant  would  have  had  an 
opportunity  to  obtain  a  rule  upon  the  plaintiff  to  give  a  suffi- 
cient bond,  on  peril  of  a  dismissal  of  the  suit.  Such  damages 
as  the  plaintiff  can  show  he  has  suffered  by  this  failure  of  the 
officer,  he  is  entitled  to  recover. 

It  is  suggested  by  appellees  there  was  no  remedy  on  the 
official  bond  of  the  sheriff  at  the  time  when  the  replevin  bond 
in  question  was  taken;  that  the  remedy  was  by  action  on  the 
case,  against  the  sheriff  only.  The  answer  to  this  is,  by  the 
common  law  the  sheriff  and  his  sureties  were  amenable  on 
his  bond  for  all  delinquencies,  and  the  act  of  1874  but  declares 
what  the  law  was  before  its  passage. 

For  the  reasons  given,  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Judgment  reversed. 


T.  L.  Cavener 


Charles  A.  Shinkle. 

1.  Replevin — right  as  against  officer  attaching  for  debt  of  another.  Where  the 
proof  shows  that  the  plaintiff  had  bought  and  paid  for  the  property  replevied 
by  him  from  a  constable,  and  was  the  owner  of  it,  before  the  levy  upon  it 
under  an  attachment  against  the  vendor,  this  will  entitle  the  plaintiff  to  a 
recovery  against  the  constable. 

2.  Pleading  and  evidence — variance.  In  an  action  of  replevin  by  A 
against  B,  the  latter  pleaded  that  as  an  acting  constable  he  levied  on  the  goods 
as  the  property  of  C,  on  a  writ  of  attachment  issued  by  a  justice  of  the  peace 
in  a  suit  by  D  against  C,  and  that  in  such  suit  A  had  impleaded  him,  the  de- 
fendant, in   an   action  or  interpleader  for  the  wrongful  taking  and  detaining 
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the  same  property,  and  that  the  issues  were  found  against  the  plaintiff  in  such 
suit:  Held,  that  the  record  of  the  suit  of  D  against  C  could  not  be  admitted 
in  evidence  to  sustain  the  plea,  as  the  defendant  was  not  a  party  to  the  suit 
before  the  justice,  and  that  the  variance  was  fatal. 

3.  Error  will  not  always  reverse.  An  instruction  upon  a  branch  of  a  case 
against  a  party  where  his  evidence  ought  to  have  been  rejected,  even  if  not 
technically  correct,  can  work  no  harm,  and  is  no  ground  for  a  reversal. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action. of  replevin,  by  Charles  A.  Shinkle  against 
T.  L.  Cavener,  for  certain  goods  and  chattels.  The  defendant 
pleaded  non  cepit,  non  detinet,  property  in  a  stranger,  justifica- 
tion under  a  writ  of  attachment  against  Charles  Shinkle,  the 
plaintiff's  father,  and  alleging  property  in  him,  and  a  plea  of 
a  former  recovery. 

The  proofs  showed  the  purchase  of  the  property  by  the 
plaintiff  from  the  defendant  in  the  attachment,  and  payment 
of  the  price,  before  the  levy.  To  sustain  the  plea  of  a  former 
recovery,  the  defendant  introduced  in  evidence  the  record  of  a 
suit,  wherein  Edward  H.  Nolte  was  plaintiff,  and  Charles 
Shinkle  defendant,  and  to  which  the  constable  was  not  a  party. 
The  plaintiff  recovered  judgment  in  this  suit,  and  the  defend- 
ant appealed. 

Messrs.  Krome  &  Hadley,  for  the  appellant. 

Messrs.  Gillespie  &  Happy,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  clear,  from  the  evidence  offered,  that  on  the  merits  of 
the  case  plaintiff  was  entitled  to  recover  the  property  replevied; 
that  he  had  bought  and  paid  for  it,  and  was  in  fact  the  owner. 
The  property,  in  the  first  instance,  had  been  seized  by  defend- 
ant, who  was  an  acting  constable,  on  a  writ  of  attachment 
issued  in  the  suit  of  Nolte  against  Charles  Shinkle,  and  it  is 
alleged  in  the  plea  that  plaintiff  had  impleaded  him,  the  de- 
fendant, before  a  justice  of  the  peace,  "in  a  certain  suit,  action 
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or  interpleader  for  the  taking  and  wrongfully  detaining  from 
said  plaintiff  of  the  very  same  identical  goods  and  chattels, 
and  each  and  every  one  of  them,  in  each  and  every  count  of 
said  declaration  mentioned,"  and  that  such  proceedings  were 
thereupon  had  before  such  justice  that  the  issues  joined  on  the 
plea  were  found  against  plaintiff  and  in  favor  of  defendant, 
and  judgment  was  rendered  against  plaintiff  for  costs. 

There  is  no  evidence  to  sustain  the  averments  in  this  plea. 
The  case  in  which  plaintiff  interpleaded  was  Nolte  against 
Charles  Shinkle,  and  to  which  defendant  was  in  no  way  a 
party.  He  was  the  officer  that  served  the  writ  of  attachment 
and  other  process  in  the  cause.  It  does  not  appear  that  plain- 
tiff had  interpleaded  this  defendant  in  any  previous  action 
concerning  the  property  involved  in  this  litigation.  Whether 
plaintiff  was  concluded  by  interpleading  under  the  statute  in 
that  action,  had  the  defense  been  set  forth  by  appropriate 
pleading,  is  a  question  upon  which  we  need  not  now  express 
an  opinion.  It  is  fatal  to  the  present  defense  that  there  is  a 
variance  between  the  evidence  offered  and  the  averments  of 
the  plea,  which  renders  the  testimony  inadmissible  under  the 
issue  joined. 

This  view  renders  it  unnecessary  to  remark  upon  other 
points   made   on   the  argument. 

The  instruction  given  for  plaintiff,  to  which  exception  was 
taken  on  the  trial,  has  reference  to  the  defense  under  the  plea 
of  former  recovery,  and  as  we  think  the  evidence  offered  could, 
with  great  propriety,  have  all  been  rejected,  the  instruction  on 
that  branch  of  the  case,  whether  technically  correct  or  not, 
did  no  harm. 

On  the  evidence  the  judgment  is  right,  and  must  be  affirmed. 

Judgment  affirmed. 
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Henry  Hangsleben  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Recognizance — setting  aside  forfeiture.  Where  a  defendant  voluntarily- 
absented  himself  from  the  court  room  to  make  preparations  for  procuring  the 
attendance  of  a  witness  in  his  behalf,  and  while  so  absent  a  forfeiture  of 
his  recognizance  was  taken,  and  the  cause  continued,  and  his  affidavit  made  at 
the  next  term  to  set  aside  the  forfeiture  did  not  show  there  was  a  necessity  for 
his  absence,  and  no  steps  were  taken  to  have  the  order  set  aside  at  the  term  it 
was  entered,  it  was  held,  that  the  court  properly  refused  to  set  aside  the  for- 
feiture at  a  succeeding  term,  and  this  though  the  principal  cognizor  was  sub- 
sequently, upon  trial,  acquitted  of  the  criminal  charge. 

2.  Same  —  right  of  sureties  to  surrender  principal  in  discharge.  Under  the 
pi'esent  statute,  the  sureties  in  a  recognizance  may  be  discharged,  upon  pay- 
ment of  costs,  on  surrendering  their  principal  at  any  time  before  default  upon 
the  bond  or  recognizance.  The  surrender  must  be  made  before  judgment  of 
forfeiture  is  entered,  except  it  is  prevented  by  the  act  of  God. 

3.  So,  on  scire  facias  upon  a  recognizance,  a  plea  that  the  sureties  in  the 
recognizance  surrendered  their  principal  after  the  forfeiture  thereof,  and  before 
the  issuing  of  the  scire  facias  thereon,  is  bad  on  demurrer. 

4.  Evidence — judicial  notice.  A  court  will  take  judicial  notice  of  its  own 
records,  without  proof  that  they  are  such. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  J.  B.  Hay,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  George 
W.  Brockhaus,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  the  September  term,  1874,  of  the  St.  Clair  circuit  court, 
an  indictment  for  murder  was  returned  into  court  against 
Henry  Hangsleben,  one  of  the  plaintiffs  in  error,  and  Allen 
Long. 

At  the  same  term  of  court,  Hangsleben,  together  with  the 
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other  plaintiffs  in  error  as  his  sureties,  entered  into  a  recogni- 
zance for  his  appearance  in  court  to  answer  said  indictment,  etc. 

At  the  January  term,  1875,  of  the  circuit  court,  on  the  18th 
day  of  January,  1 875,  the  day  the  cause  was  set  for  trial,  the  said 
Hangsleben  made  default  in  his  appearance,  and  a  forfeiture  of 
the  recognizance  was  taken,  and  a  writ  of  scire  facias  ordered 
against  the  principal  and  sureties,  returnable  to  the  next  April 
term,  1875.  The  record  shows  that  the  writ  was  returned 
served  March  23,  1875;  that  at  the  September  term,  1875,  a 
demurrer  was  sustained  to  the  second  plea  to  the  scire  facias; 
that  on  October  6,  1875,  amended  pleas  were  filed;  that  on 
January  7,  1876,  a  demurrer  was  filed  to  the  second  amended 
plea,  and,  also,  that  at  the  same  January  term  a  motion  was 
entered  to  set  aside  the  forfeiture  of  the  recognizance;  that  at 
the  April  term,  1876,  the  court  denied  said  motion,  sustained 
a  demurrer  to  the  second  plea  as  amended,  and  found  the  issue 
for  the  people  on  the  first  plea  of  nul  tiel  record,  on  which 
issue  had  been  joined,  and  awarded  execution,  etc.  The  de- 
fendants bring  this  writ  of  error. 

The  errors  assigned  are,  in  overruling  the  motion  to  set 
aside  the  forfeiture  of  the  recognizance,  and  in  sustaining  the 
demurrer  to  the  second  plea. 

There  were  counter  affidavits  introduced  by  the  people  in 
opposition  to  the  motion  to  set  aside  the  forfeiture  of  the 
recognizance,  but  as  in  Wray  v.  The  People,  70  111.  664,  this 
court  held  such  affidavits  inadmissible,  we  shall  not  consider 
them,  but  only  the  affidavits  on  the  part  of  the  defendant 
Hangsleben,  whether  they  showed  sufficient  reason  to  require 
the  court  to  grant  the  motion.  The  statute  upon  the  subject 
of  setting  aside  such  a  forfeiture,  after  making  provision  for 
the  issuing  of  a  scire  facias  upon  a  forfeited  recognizance, 
the  service  of  the  writ,  and  the  recovery  of  judgment  thereon, 
concludes  as  follows:  " Before  judgment,  the  court  may,  in 
its  discretion,  set  aside  such  forfeiture  upon  the  accused  being 
brought  or  coming  into  open  court,  and  showing  to  the  court, 
by  affidavit,  that  he  was  unable  to  appear  in  court  according 
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to  the  terms  of  the  recognizance,  by  reason  of  sickness  or 
some  other  cause,  which  shall  satisfy  the  court  that  the  accused 
had  not  been  guilty  of  any  laches  or  negligence:  Provided, 
that  no  such  forfeiture  of  a  recognizance  shall  be  set  aside 
until  the  accused  shall  pay  the  costs  of  such  recognizance." 

The  excuse  for  the  absence  of  Hangsleben  when  the  for- 
feiture was  taken  is  stated  in  his  own  affidavit  thus: 

After  showing  his  desire  to  procure  the  attendance  of  one 
Woodson  as  a  witness,  "affiant  further  states  that  he  had 
employed  his  sister,  who  had  great  influence  over,  and  was 
well  acquainted  with,  said  Woodson,  to  go  down  and  bring 
said  Woodson  as  aforesaid  as  a  witness  on  the  trial  of  the 
indictment. 

"Affiant  further  states  that  he  had  his  sister  ready  in  the 
city,  and  she  was  willing  to  go  and  bring  said  Woodson ;  and 
that  while  affiant  was  making  such  a  preparation  to  procure 
the  attendance  of  said  Woodson,  the  forfeiture  of  the  recogni- 
zance was  taken. 

"Affiant  further  states  that,  after  said  forfeiture  was  taken 
as  aforesaid,  his  attorneys  informed  affiant  that  said  forfeiture 
could  be  set  aside  by  the  court,  upon  payment  of  all  costs, 
and  that  affiant  must  be  present  at  the  then  next  term  of  court, 
— April  term,  1875, — ready  for  trial  on  the  indictment." 

The  affidavit  of  the  sister  of  the  defendant,  introduced  by 
him,  among  other  things,  states,  "that  between  the  hours  of 
ten  and  eleven  A.  M.  of  said  day,  (the  day  the  forfeiture  was 
taken,)  said  Henry  Hangsleben  came  to  the  place  where  affiant 
wras  waiting,  and  informed  her  that  said  Woodson  had  failed 
to  appear  in  court,  and  that  the  affiant  must  go  right  away 
and  bring  him;  that  affiant  prepared  herself  to  start,  and  in 
a  few  minutes  said  Henry  Hangsleben  came  back  to  where 
affiant  was,  and  informed  her  that  she  need  not  go — that  the 
case  had  been  called  in  his  absence,  and  continued." 

Obviously,  the  affidavits  fail  to  show  that  the  defendant  was 
"unable  to  appear  in  court  according  to  the  terms  of  the 
recognizance;"   but  that  while  present  in  the  city  of  Belle- 
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ville,  where  the  court  was  in  session,  he  voluntarily  absented 
himself  from  the  court,  making  preparations  to  procure  the 
attendance  of  Woodson  as  a  witness.  Even  for  the  purpose 
of  making  such  preparation,  it  is  not  disclosed  that  there  was 
a  necessity  for  the  absence  of  the  defendant  from  the  court 
room. 

To  admit  such  an  excuse,  would  open  an  easy  and  safe  way 
for  a  defendant  under  recognizance,  by  absenting  himself,  to 
secure  the  continuance  of  his  case,  whenever  it  might  not  suit 
his  wish  that  it  should  be  brought  to  trial.  If  the  defendant 
had  appeared  after  the  forfeiture,  on  the  day  or  at  the  term  it 
was  declared,  the  trial  might  have  been  proceeded  with. 

If  the  accused  was  acting  in  good  faith,  and  the  forfeiture 
of  the  recognizance  was  taken  while  he  was  temporarily  absent 
from  the  court  room,  why  did  he  not  appear  in  court  on  the 
same  day,  or  at  the  same  term,  and  inform  the  court  of  the 
facts,  and  ask  to  have  the  forfeiture  set  aside?  A  course  of 
this  kind  would  have  aided  the  application  in  question  in  the 
respect  of  being  meritorious.  A  continuance  was  secured  by 
remaining  absent. 

In  view  of  the  facts  as  they  appear  from  the  affidavits  sub- 
mitted by  the  defendant,  it  can  not  be  said  that  he  was  free 
from  laches,  or  negligence,  in  not  being  present  in  court  when 
the  forfeiture  was  taken. 

On  the  hearing  of  the  motion,  it  was  admitted  that  the 
accused  did  answer  to  the  indictment  at  a  subsequent  term, — 
January  term,  1876, — and  was  tried  and  acquitted;  and  this 
is  urged  as  a  reason  why  the  forfeiture  of  the  recognizance 
should  have  been  set  aside.  The  subsequent  appearance  and 
trial  does  not  necessarily  answer  all  the  purpose  of  having  a 
trial  at  the  term  the  recognizance  was  forfeited,  and  obviate 
the  prejudice  to  the  people  there  may  have  been  in  the  delay 
of  a  trial  until  the  January  term,  1876.  The  acquittal  at  that 
term  may  have  been  secured  by  reason  of  the  absence  of  wit- 
nesses for  the  prosecution,  who  were  present  at  the  term  when 
the  case  was  first  set  for  trial   and  the  recognizance  forfeited. 


168  Hangsleben  et  al.  v.  The  People.       [June  T. 

Opinion  of  the  Court. 

The  motion  to  set  aside  the  forfeiture  was  properly  denied 
upon  the  affidavits  filed  in  support  of  the  motion,  and  the 
defendant  can  not  be  held  as  having  sustained  any  injury  in 
point  of  law,  by  reason  of  the  presentation  of  the  counter  affi- 
davits. 

The  second  plea,  to  which  the  demurrer  was  sustained,  sets 
up  that  the  sureties  in  the  recognizance  surrendered  their 
principal  "  after  the  said  forfeiture  of  said  recognizance,  and 
before  the  issuing  of  the  scire  facias"  thereon. 

The  former  statute  authorized  the  sureties  to  seize  and  sur- 
render their  principal  at  any  time  before  judgment  was  rendered 
upon  scire  facias  on  the  forfeited  recognizance,  providing  that 
upon  such  surrender  the  sheriff  should  take  the  person  sur- 
rendered into  custody,  and  thereupon  the  sureties  should  be 
discharged  from  the  recognizance,  upon  payment  of  all  costs 
occasioned  thereby.     Rev.  Stat.  1845,  p.  187,  §  196. 

The  statute  now  in  force,  regulating  the  same  subject,  pro- 
vides as  follows :  In  all  cases  of  bail  for  the  appearance  of 
any  person  charged  with  a  criminal  offense,  his  sureties,  or 
any  of  them,  may,  at  any  time  before  default  upon  the  bond 
or  recognizance,  surrender  the  principal  in  their  exoneration, 
or  the  principal  may  surrender  himself  to  the  proper  officer; 
it  providing  that  the  officer  shall  take  the  person  so  surren- 
dered into  custody,  and  thereupon  the  sureties  shall  be  dis- 
charged from  such  recognizance,  upon  payment  of  all  costs 
occasioned  by  any  proceedings  upon  the  recognizance.  Rev. 
Stat.  1874,  p.  397,  §§  304,  308. 

It  will  thus  be  seen  that  there  has  been  a  marked  change  in 
the  statute  upon  the  subject  of  surrender,  the  former  statute 
authorizing  the  sureties  to  surrender  their  principal  "  at  any 
time  before  judgment  is  rendered  upon  scire  facials;"  the 
present  statute,  "at  any  time  before  default  upon  the  bond  or 
recognizance." 

Plaintiff's'  counsel  make  their  point  upon  the  meaning  of 
the  word  "default,"  as  here  used,  and  contend  that  the  rea- 
sonable construction  is,  that   after  suit  is   brought  upon  the 
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bond  or  recognizance  against  the  sureties,  and  they  make  de- 
fault therein,  their  liability  becomes  fixed  upon  entering  such 
default,  and  not  before. 

This  is  a  construction  convenient  for  the  purpose  of  the 
defendants,  but  really  does  not  seem  to  be  one  warranted  by 
the  language  of  the  statute.  The  language  is  not  that  the 
surrender  may  be  at  any  time  before  default  in  the  suit  upon 
the  bond  or  recognizance,  but  at  any  time  before  default  upon 
the  bond  or  recognizance.  We  do  not  well  see  how  this  can 
be  read  otherwise  than  as  default  upon  the  bond  or  recogni- 
zance, default  in  performance  of  the  condition  of  the  recogni- 
zance, or  the  formal  declaration  of  such  default,  constituting 
the  forfeiture  of  the  recognizance. 

The  proper  course  on  default  in  performance  of  the  condi- 
tion of  a  recognizance,  is  to  enter  a  judgment  declaring  the 
same  forfeited.     People  v.  Witt,  19  111.  169. 

As  favoring  the  construction  contended  for,  reference  is 
made  to  the  closing  words  of  §  308,  cited  above,  that  the 
sureties  shall  be  discharged  upon  payment  of  all  costs  occa- 
sioned by  any  proceedings  upon  the  recognizance,  it  being 
said  there  are  no  costs  to  which  this  language  can  have  appli- 
cation, until  after  suit  shall  have  been  brought  upon  the  for- 
feited recognizance.  Section  306  of  this  act  of  1874  provides 
that  the  sureties  may  require  the  sheriff,  coroner  or  any  con- 
stable of  the  county  where  the  principal  may  be  found,  to 
make  his  arrest  within  his  county,  upon  tender  to  such  officer 
of  like  fees  as  are  allowed  for  executing  capias  in  criminal 
cases.  Perhaps  these  fees  may  satisfy  the  words  mentioned, 
respecting  costs.  But  whether  so  or  not,  we  can  not  attach 
such  force  to  these  words  as  to  allow  them  to  change  the  plain 
meaning  of  the  language  of  default  upon  the  recognizance,  to 
default  in  a  suit  brought  upon  the  recognizance. 

There  is  a  provision  in  §  312,  that  if,  by  the  act  of  God,  bail 
are  unable,  without  their  fault,  to  surrender  their  principal, 
they  shall,  on  motion,  before  final  judgment  on  scire  facias, 
be  exonerated  and  discharged  by  the  court,  with  or  without 
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costs,  as  the  court  deem  equitable.     But  this,  although  referred 
to,  we  do  not  see  has  any  application  to  the  case. 

Before,  the  sureties  might  surrender  their  principal  in  dis- 
charge of  their  liability  at  any  time  before  final  judgment  on 
the  scire  facias.  Now,  except  where  the  surrender  is  pre- 
vented by  the  act  of  God,  the  sureties  must  make  the  surrender 
before  "  default  upon  the  bond  or  recognizance,"  as  provided 
in  section  304,  Rev.  Stat.  1874,  p.  397,  or  else  procure  the 
forfeiture  to  be  set  aside  under  section  310,  id.,  where  the  cir- 
cumstances under  which  the  forfeiture  was  taken  will  justify 
such  proceeding.  The  change  in  the  statute  was  made,  doubt- 
less, to  cure  an  obvious  defect  in  the  former  law,  which  enabled 
a  party  under  recognizance  to  evade  trial  at  any  time,  for 
whatever  cause  it  might  be  desirable  to  do  so,  and  then  avoid 
the  liability  of  the  sureties  upon  his  recognizance,  by  his  sur- 
render at  any  time  before  final  judgment  on  the  scire  facias 
issued  thereon.  We  are  of  opinion  the  demurrer  was  properly 
sustained  to  the  second  plea. 

There  is  nothing  in  the  objection  taken  that  no  proof  was 
made  that  the  records  introduced  in  evidence  on  the  trial  of 
the  issue  under  the  plea  of  nul  tiel  record  were  the  records  of 
the  court.  They  were  the  court's  own  records,  of  which  the 
court  will  take  judicial  notice. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  JEtna  Life  Insurance  Company 


John  H.  Coen  et  al.  Admrs. 

1.  Merger  of  incumbrance — in  fee.  Where  a  party  acquires  an  estate  upon 
which  he  holds  an  incumbrance,  it  is  considered  in  equity  as  subsisting  or 
extinguished,  according  to  his  intention  either  expressed  or  implied.  If  no 
intention  can  be  learned,  equity  will  treat  the  incumbrance  as  subsisting 
or  extinguished,  as  may  be  most  conducive  to  the  interests  of  the  holder  of  the 
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incumbrance  and  of  the  estate.     The  intention,  when    manifest,  governs  in 
such  case. 

2.  Where  the  holder  of  a  mortgage  takes  a  conveyance  of  the  mortgaged 
premises,  in  which  it  is  expressly  stated  that  the  conveyance  is  subject  to  the 
mortgage,  and  afterwards  collects  part  of  the  mortgage  debt,  this  will  show  an 
intention  to  keep  the  mortgage  alive,  and  there  will  be  no  merger  as  between 
the  parties,  and  if  the  conveyance  is  recorded  it  will  afford  notice  of  the  same 
fact  to  all  persons  subsequently  dealing  with  the  property. 

3.  Where  the  holder  of  a  mortgage  took  a  conveyance  of  the  mortgaged 
premises,  in  which  it  was  expressed  to  be  subject  to  the  mortgage,  and  after- 
wards transferred  the  note  secured  by  the  mortgage,  to  indemnify  a  surety,  and 
then  executed  a  deed  of  trust  upon  the  same  premises,  under  which  a  sale  took 
place,  it  was  held,  there  was  no  merger,  and  that  the  surety,  in  equity,  could 
foreclose  the  mortgage  to  the  extent  he  was  compelled  to  pay  for  his  principal, 
as  against  the  purchaser  under  the  trust  deed,  the  record  of  the  conveyance 
showing  it  was  subject  to  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Hamilton  county ;  the 
Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

This  was  a  bill  filed  by  David  Darnell,  Martin  Acord  and 
Eli  Smith,  against  the  JEtna  Life  Insurance  Company,  George 
M.  Brinkerhoff,  trustee  for  said  company,  John  T.  Bryant,  Mary 
E.  Bryant,  Catharine  Bryant  and  William  J.  Morris,  to  fore- 
close a  mortgage.  During  the  pendency  of,  the  suit,  David 
Darnell  departed  this  life,  and  his  administrators,  John  H. 
Corn  and  Anna  Darnell,  were  substituted  in  his  place.  The 
insurance  company  and  Brinkerhoff  alone  answered,  the  other 
defendants  making  default.  The  material  facts  appear  in  the 
opinion. 

Mr.  O.  J.  Bailey,  Mr.  James  H.  Sedgwick,  and  Mr.  John 
Coker,  for  the  appellant. 

Mr.  T.  B.  Steele,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  John  T.  Bryant  and  wife  executed  and  de- 
livered a  mortgage  on  the  31st  of  March,  1873,  to  Catharine 
Bryant,  on  the  lands  described   in  the  bill.     It  was  made  to 
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secure  a  note  for  $1500,  due  sixty  days  after  date,  and  was 
executed  by  John  T.  to  Catharine  Bryant.  She,  on  the  same 
day,  sold,  assigned  and  delivered  the  note  and  mortgage  to 
William  J.  Morris.  The  note  was  duly  assigned  by  indorse- 
ment thereon,  and  the  mortgage  was  duly  recorded  on  the  1st 
of  April,  1873.  Three  days  afterwards,  John  T.  Bryant  and 
wife,  the  mortgagors,  conveyed  the  mortgaged  premises  and 
240  acres  of  other  land  to  Morris,  the  holder  of  the  note  and 
mortgage,  by  warranty  deed,  for  the  consideration  of  $500  as 
expressed  in  the  deed. 

The  deed  of  conveyance  contained  this  provision :  "All  of 
which  lands  and  tenements  are  subject  to  one  certain  trust  deed 
and  mortgage  made  and  executed  on  the  31sJ  day  of  March, 
to  Catharine  Bryant  and  William  C.  Morris,  by  said  grantors." 
This  deed  was  duly  recorded  on  the  17th  day  of  April,  1873. 

On  the  5th  of  April,  1873,  Morris,  the  holder  of  the  note 
and  mortgage,  indorsed  a  payment  of  $800  on  the  note,  and 
on  the  23d  of  the  same  month  a  further  payment  of  $375.  On 
this  latter  date,  Morris  indorsed  the  note  and  mortgage  in 
blank  and  deposited  them  with  Hall,  as  collateral  security,  and 
to  indemnify  appellees  as  sureties  for  Morris  to  the  Hamilton 
County  Bank.  In  the  month  of  September  following,  Morris 
conveyed  the  land  in  trust  to  secure  $2000  principal  and  the 
interest  thereon,  borrowed  from  appellant,  whilst  Hall  held 
the  note  and  mortgage  to  indemnify  the  sureties  for  Morris  to 
the  bank. 

Morris  having  made  default  in  paying  appellant,  it,  under 
the  power  in  the  trust  deed,  sold  and  bid  in  the  premises,  real- 
izing only  a  portion  of  the  debt.  The  note  to  the  bank  was 
not  paid  at  maturity,  but  was  renewed,  with  the  arrangement 
that  the  note  and  mortgage  should  be  held  by  Hall  to  indem- 
nify appellant.  This  latter  note  not  being  paid  it  was  pro- 
tested, and  a  suit  was  subsequently  brought,  and  a  judgment 
was  recovered  against  appellees  for  $328.10  and  costs,  which 
they  paid.  They  thereupon  filed  their  bill  to  foreclose  the 
mortgage  executed  by  Bryant  and  wife,  to  the  extent  they  had 
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sustained  loss  by  having  been  compelled  to  pay  the  note  to 
the  bank. 

On  a  hearing  in  the  court  below  the  relief  was  granted  and 
the  insurance  company  appeals  to  this  court.  And  it  is  urged, 
that  by  the  conveyance  by  the  mortgagors  to  the  mortgagee 
there  was  a  satisfaction  of  the  mortgage  debt,  and  the  entire 
title  to  the  mortgaged  premises  vested  in  the  mortgagee,  and 
that  there  was  a  complete  merger  of  title  in  him,  and  that  ap- 
pellant, by  the  trust  deed  and  purchase  thereunder,  acquired  the 
title  free  from  any  incumbrance  of  the  prior  mortgage.  And 
a  reversal  is  asked. 

In  the  case  of  Campbell  v.  Carter,  14  111.  286,  the  doctrine 
of  merger  is  fully  discussed.  In  that  case,  the  rule  was  deduced 
on  a  review  of  the  authorities,  and  adopted  as  the  law  of  this 
court,  that  where  a  party  acquires  an  estate  upon  which  he 
holds  an  incumbrance,  it  is  considered  in  equity  as  subsisting 
or  extinguished,  according  to  his  intention  either  expressed  or 
implied;  that  his  intention  is  the  controlling  consideration, 
and  if  none  can  be  ascertained  from  the  transaction,  equity 
will  treat  the  incumbrance  as  subsisting  or  extinguished,  as 
may  be  most  conducive  to  the  interests  of  the  incumbrancer 
and  holder  of  the  estate.  If  it  in  nowise  aifects  his  interests, 
it  will  be  regarded  as  extinguished.  Again,  in  the  case  of 
Jarvis  v.  Frinh,  14  111.  396,  it  was  held,  that  whether  a  merger 
is  created  by  uniting  legal  and  equitable  estates  in  the  same 
person,  as,  of  a  mortgage  with  the  fee,  depends  upon  the  inten- 
tion of  the  mortgagee.  The  same  rule  is  recognized  and  applied 
in  the  cases  of  Edgerton  v.  Young,  43  111.  464,  and  Huebsch 
v.  Scheelf  81  111.  281.  The  doctrine  must  be  regarded  as  set- 
tled, and  must  be  applied  as  announced. 

It  then  only  remains  to  determine  what  was  Morris'  inten- 
tion when  he  took  the  conveyance  of  the  equity  of  redemption. 
It  is  clear,  beyond  all  doubt,  that  he  did  not  intend  to  extin- 
guish his  mortgage,  or  that  the  two  estates  should  merge,  be- 
cause in  terms  he  had  it  expressly  stated,  in  the  deed,  that  the 
conveyance  was  subject  to  the  mortgage,  and  he  afterwards 
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collected  about  three-fourths  of  the  mortgage  debt.  From 
these  facts  it  would  seem  that  no  one  could  doubt  that  he  in- 
tended to  keep  the  mortgage  alive.  And  such  was  manifestly 
Bryant's  intention.  There  is  nothing  to  show  that  a  satisfac- 
tion, and  merger  of  the  estates,  were  intended  by  the  conveyance, 
but  the  facts  and  circumstances  all  repel  the  presumption.  As 
to  the  parties  to  that  conveyance  there  was  no  merger,  but  the 
mortgage  was  still  alive  and  in  full  force.  And  appellees,  by 
the  indorsement  of  the  note  and  mortgage,  and  its  delivery 
to  Hall,  to  hold  for  their  indemnity  as  sureties  for  Morris  to 
the  bank,  acquired  an  equitable  right  to  enforce  it  to  the 
extent  they  were  compelled  to  pay  the  bank  debt  for  Morris. 
That  right  was  full  and  complete. 

Was  that  right  impaired  by  the  execution  of  the  trust  deed 
by  Morris  to  appellant?  We  think,  clearly,  not.  Appellant, 
if  it  did  not  have  actual  notice,  was  chargeable  with  construc- 
tive notice.  The  deed  from  Bryant  to  Morris,  of  the  premises, 
expressly  stated  that  the  conveyance  was  subject  to  the  mort- 
gage, and  that  deed  had  been  duly  recorded  before  appellant 
received  the  deed  of  trust  to  secure  the  loan  to  Morris.  It 
was  notice  to  the  world  that  a  merger  had  not  taken  place,  and 
that  the  mortgage  wTas  still  alive,  and  all  persons  dealing  with 
the  property  were  bound  at  their  peril  to  take  notice  of  the 
fact.  It  then  follows,  that  appellant's  deed  of  trust  Avas  sub- 
ject to  the  mortgage,  and,  appellees  holding  the  mortgage  for 
their  indemnity,  they  have  the  right  to  enforce  it  to  the  extent 
of  their  loss  as  sureties  for  Morris  to  the  bank.  It  follows 
that  the  decree  of  the  court  below  is  right,  and  it  must  be 
affirmed. 

Decree  affirmed. 
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Edward  Barrett 

v. 
The  City  of  East  St.  Louis  et  al. 

City  op  East  St.  Louis — extent  of  power  to  issue  bonds.  A  clause  in  the  char- 
.ter  of  the  city  of  East  St.  Louis,  empowering  the  city  council  to  borrow  money 
not  exceeding  $100,000,  and  issue  bonds  therefor,  applies  as  a  limitation  to 
the  incurring  of  liabilities  by  borrowing  money,  and  not  to  those  incurred  as  a 
part  of  the  current  expenses  of  the  city. 

Appeal  from  the  City  Court  of  East  St.  Louis. 
Mr.  L.  H.  Hite,  for  the  appellant. 

Mr.  John  B.  Bowman,  and  Mr.  R.  A.  Halbert,  for  the 

appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  chancery,  brought  by  Barrett,  the  appel- 
lant, a  resident  and  tax-payer,  against  the  city  of  East  St. 
Louis  and  Halbert,  for  an  injunction.  The  bill,  filed  March, 
1876,  charges  that  the  city,  being  indebted  to  Halbert  for  pro- 
fessional services  rendered  as  a  lawyer,  within  the  year  next 
preceding  the  beginning  of  the  suit,  to  the  amount  of  $100,  it 
was  agreed  between  Halbert  and  the  city  authorities,  that  in 
lieu  of  cash  the  city  would  give,  and  Halbert  would  accept, 
the  bond  of  the  city  to  him  in  the  sum  of  $100,  payable  ten 
years  from  date,  with  interest,  payable  annually,  at  the  rate 
of  ten  per  cent  per  annum,  and  that  this  arrangement  would 
be  consummated  and  the  bond  issued  unless  enjoined.  The 
bill  shows,  that  at  that  time  the  city  had  a  bonded  debt  of 
more  than  $200,000.  To  this  bill  each  of  the  defendants  de- 
murred. The  demurrers  were  sustained  and  the  bill  dismissed, 
and  complainant  brings  the  record  here  by  appeal. 

The  charter  of  that  city  was  amended  in  1869,  and  by  sec- 
tion 4  of  the  amended  charter  the  city  council  is  specially 
empowered  to  borrow  a  sum  of  money,  and  issue  bonds  there- 
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for,  not  exceeding  $100,000.  The  mode  of  consummating 
that  loan,  and  the  manner  of  disbursing  the  money,  is  pre- 
scribed in  that  section. 

It  is  insisted  that  this  provision  is  a  limitation  upon  the 
powers  of  the  city  in  regard  to  the  issue  of  its  bonds,  and  that 
bonds  of  the  city  being  already  issued  to  an  amount  exceed- 
ing $100,000,  the  city  can  not  lawfully  issue  an  additional  ' 
bond.  We  hold  that  the  limitation  in  the'  charter  applies  only 
to  debts  to  be  made  by  borrowing  money,  and  that  it  has  no 
application  to  liabilities  incurred  as  a  part  of  the  current  ex- 
penses of  the  city.  The  limitations  of  the  constitution  have 
no  application  in  this  case,  as  the  bill  does  not  show  that  the 
city  has  reached  the  bounds  there  prescribed. 

The  decree  is  affirmed. 

Decree  affirmed. 


Solomon  Muellee,  Exr.,  etc. 


Morris  Dobschuetz  et  al. 

1.  Release  op  surety  by  discharge  of  principal — condition  not  performed. 
An  agreement  by  a  creditor  to  release  a  principal  debtor  if  he  will  make  an 
assignment  for  the  benefit  of  his  creditors  generally,  and  to  accept  from  the 
assignee  his  pro  rata  share  in  full  payment,  upon  the  express  condition  it  shall 
not  be  binding  unless  assented  to  by  all  the  creditors  of  the  debtor,  will  not 
release  the  sureties  of  such  debtor  when  not  assented  to  by  all  the  creditors, 
even  though  the  creditors  not  assenting  receive  from  the  assignee  their  pro  rata 
share  of  the  proceeds  of  the  assigned  property. 

2.  Same — rights  reserved.  An  agreement  by  the  creditor  for  the  release  of 
a  principal  debtor  which  preserves  the  right  of  the  creditor  to  proceed  against 
the  surety,  or  the  right  of  the  surety  to  proceed  against  the  principal,  will  not 
discharge  the  surety.* 

*  Generally,  where  a  release  is  given  to  one  of  several  obligors,  as  to  the 
effect  to  be  given  to  a  special  proviso  in  the  agreement  that  it  shall  not  oper- 
ate to  discharge  his  co-obligors,  it  was  held  in  Benjamin  v.  McConnell  et  al.  4 
Gilm.  536,  that  such  proviso  was  void,  as  being  repugnant  to   the  contract  it- 


1878.]  Mueller,  Exr.  v.  Dobschuetz  et  al.  177 


Statement  of  the  case. 


3.  Contract — release — condition  after  signature.  Where  an  agreement,  under 
seal,  by  a  creditor,  to  release  a  debtor  of  all  demands,  etc.,  upon  condition  of 
his  making  a  general  assignment  for  all  his  creditors,  had  the  following  words 
after  the  party's  signature:  "expressly  understood  that  the  securities  are  not 
released,''  it  was  held,  that  such  words  were  competent  evidence  of  the  condi- 
tion upon  which  the  party  executed  the  same,  and  the  instrument  did  not  have 
the  effect  to  release  the  securities  of  the  debtor  on  a  note  to  such  creditor. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

This  action  was  instituted  by  the  plaintiff  in  error  against 
defendants  in  error,  to  recover  the  amount  claimed  to  be  due 
on  the  following  promissory  note: 

"  $1500.00  Belleville,  III.,  February  20,  1874. 

Two  months  after  date,  we  promise  to  pay  to  the  order  of 

George   Mueller   fifteen  hundred  dollars,  for  value  received, 

negotiable  and  payable  without  defalcation   or  discount,  and 

with  interest  from  date  at  the  rate  of  ten  per  cent  per  annum. 

Henry  Abend. 
Dobschuetz  &  Abend. 
•     Fred.  E.  Scheel." 
Defendants  in  error  relied  upon  the  defense  that  they  were 
released  from  liability   upon  the   note    by  the    execution,  by 
the  payee   named   in   the    note  (the  plaintiff's  intestate)    and 
others,  of  the  following  instrument: 

self,  and,  notwithstanding  the  proviso,  if  the  effect  of  the  instrument  was  to 
release  any  of  the  obligors  it  would  operate  to  discharge  all.  This  ruling  was 
followed  in  Rice  v.   Webster  et  al.  18  111.  331. 

But  in  a  later  case — Parmelee  et  al.  v.  Lawrence,  44  111.  405 — the  court,  giv- 
ing to  a  similar  proviso  an  interpretation  in  the  light  of  the  facts  attending 
the  transaction,  held  that  it  should  operate  according  to  its  terms;  and  in 
reference  to  the  cases  above  cited  said:  "The  weight,  of  the  modern  authorities 
is  against  these  cases,  and  in  favor  of  the  more  reasonable  rule,  that  where 
the  release  of  one  of  several  obligors  shows  upon  its  face,  and  in  connection 
with  the  surrounding  circumstances,  that  it  was  the  intention  of  the  parties 
not.  to  release  the  co-obligors,  such  intention,  as  in  the  case  of  other  written 
contracts,  shall  be  carried  out,  and  to  that  end  the  instrument  shall  be  con- 
strued as  a  covenant  not  to  sue." 
12—89  III. 
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"Know  all  men  by  these  presents,  that  we,  the  undersigned, 
creditors  of  Henry  Abend,  in  consideration  of  the  execution 
and  delivery  of  a  certain  deed  of  assignment,  executed  by  said 
Henry  Abend  and  Mary  E.,  his  wife,  on  the  7th  day  of  August, 
A.  D.  1874,  to  one  Sebastian  Fietsam,  as  trustee,  said  deed  of 
assignment  being  made  of  the  property  of  said  Abend  for  the 
benefit  of  all  his  creditors,  have,  hereby,  each  of  us,  for  our- 
selves, our  heirs,  executors,  successors  and  administrators, 
remised,  released  and  forever  quitclaimed,  and  by  these  pres- 
ents do  remise,  release  and  forever  quitclaim,  unto  the  said 
Henry  Abend,  his  heirs,  executors  and  administrators,  all  and  all 
manner  of  action  and  actions,  cause  and  causes  of  action,  suits, 
bills,  bonds,  writings,  obligations,  debts,  dues,  duties,  reckon- 
ings, accounts,  sum  and  sums  of  money,  judgments,  executions, 
quarrels,  controversies,  trespasses,  damages  and  demands  what- 
ever, both  at  law  and  in  equity,  or  otherwise  howsoever,  which 
against  him,  we,  or  either  of  us,  had  or  now  have,  or  which 
we,  or  either  of  us,  can,  shall  or  may  have  claim,  challenge  or 
demand,  for  or  by  reason  or  means  of  any  act,  matter,  cause  or 
thing,  from  the  beginning  of  the  world  to  the  day  of  the  date 
of  these  presents. 

"  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  eighth  day  of  August,  A.  D.  1874  . 

Dobschuetz  &  Abend.  [seal] 
Wm.  C.  Buchanan.  [seal]  Dobschuetz  &  Abend.  [seal] 
F.  H.  Pieper.  [seal]     Sebastian  Fietsam.  [seal] 

Edward  Abend,  secured  claims  are  expressly  excepted,    [seal] 
Charles  P.  Knispel.       [seal]     George  W.  Sieber.  [seal] 

Fred.  Peiss.  [seal]     Oscar  Heinrich.  [seal] 

Adeline  Chandler.  [seal]     Fred.  E.  Scheel.  [seal] 

Ferdinand  Braun.  [seal]     J.  W.  Hughes,  (individ'l)  [seal] 

Elizabeth  Clark,  [seal] 

per  S.  M.  Kase,  her  attorney. 
George  Mueller,  expressly  understood  that  the  securities 

are  not  released,  [seal] 

Peter  J.  Ksercher.  [seal]     Joseph  Boismenue.  [seal] 
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James  Studer.  [seal] 
[seal] 

Charles  Kohl.  [seal] 

George  Kanzler.  [seal] 

Esler  &  Ropiequet.  [seal] 

Philip  Neu.  [seal] 

W.  M.  Anderson.  [seal] 

M.  Romeis.  [seal] 

Go  wen,  Creery  &  Co.  [seal] 

Bemis  Bros.  &  Co.  [seal] 


G.  J.  Pattin.  [seal] 

Haich  Bros.,  Pierce  &  Co., 

by  Sebastian  Feitsam. 
John  Winter.  [seal] 

Charles  Lind.  [seal] 

August  Tiemann.  [seal] 

Harry  Bair.  [seal] 

Wm.  H.  Hinderlite.       [seal] 
N.  Schuessler.  [seal] 

Sam.  C.  Davis  &  Co.     [seal] 
Morse,  Shepherd  &  Co.,  [seal] 

by  Underwood  &  Needing,  directions  of  C.  H.  Bacon. 
Nicholas  Meyer,  Sen.,  Meyer,  Jr.,  Meyer,  [seal] 

Val.  Weismantel.  [seal]     Hermann  G.  Weber.  [seal] 

Karl  Golcher.  [seal]     Louis  Boismenue.  [seal] 

"  We,  the  undersigned,  creditors  of  Henry  Abend,  hereby 
agree  that  if  the  said  Abend  will  make  an  assignment  of  all 
his  real  and  personal  estate  of  all  kinds  and  characters  whatso- 
'  ever,  to  an  assignee,  for  the  benefit  of  all  his  creditors,  we  will 
accept  from  such  assignee,  each  one  a  pro  rata  share  of  the 
proceeds  arising  from  said  real  estate  and  personal  estate  when 
reduced  to  money,  in  full  payment  of  our  several  claims  against 
said  Abend. 

"  It  is  hereby  stipulated,  that  in  case  this  is  not  agreed  to  by 
all  the  said  creditors  and  the  said  Abend,  it  shall  not  be  bind- 
ing upon  us  who  shall  have  signed  the  same;  and  that  the 
above  mentioned  assignee  shall  be  chosen  by  a  majority  of  the 
creditors,  taking  into  consideration  the  amount  due  to  such 
creditors,  as  well  as  the  numbers  of  the  same. 

August  5,  1874. 

M.  Romeis. 


Morse,  Shepherd  &  Co., 

by  C.  H.  Bacon. 

William  H.  Hinderlite. 
Harry  Bair. 
Fred.  Reis. 


Edward  Abend,  secured  claims 
[excepted. 
John  Winter. 
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C.  W.  Yutte,  Valentine  Weismantel. 

by  Carl  F.  Kuester. 

Sebastian  Feitsam.  Philip  Neu. 

Esler  &  Popiequet.  Dobschuetz  &  Abend. 

F.  H.  Pieper.  Dobschuetz  &  Abend. 
Nicholas  Meyer,  Sen.,  Meyer,  Jr.,  Meyer. 

N.  Schuessler.  W.  C.  Buchanan. 

Elizabeth  Clark,  Fred.  E.  Scheel. 

per  S.  M.  Kase,  her  attorney. 

Samuel  C.  Davis  &  Co.,  F.  Braun. 

by  Thomas  A.  Simpson,  attorney. 

Charles  P.  Knispel.  August  Tiemann. 

Oscar  Heinrich.  Louis  Boismenue. 

Adeline  Chandler.  J.  W.  Hughes,  (individual.) 

Joseph  Boismenue.  Charles  Kohl. 

Gowen,  Creery  &  Co.,  George  Kanzler. 

by  Thomas  A.  Simpson,  attorney  in  fact. 

Willmann  &  Ksercher.  Charles  Lind. 

George  Mueller.  J.  J.  Mueller." 

It  was  admitted  by  the  parties  to  the  suit,  that  Dobschuetz  & 
Abend  and  F.  E.  Scheel  are  the  securities  of  Henry  Abend, 
and  that  they  are  the  same  persons  that  signed  the  two  instru- 
ments read  in  evidence. 

Plaintiff,  in  rebuttal,  proved  that  one  William  Glass  was  a 
creditor  of  Henry  Abend  at  and  before  these  instruments 
Avere  signed;  and  that  Glass  and  a  few  other  creditors  of  said 
Henry  Abend  never  signed  the  instruments,  but  that  creditors 
who  did  not  sign  got  their  pro  rata  share. 

Evidence  was  also  given  tending  to  show  that  Dobschuetz 
was  present  when  Mueller  signed  the  instruments,  and  it  was 
proved  that  Mueller's  name  was  signed  by  another  whom 
Mueller  expressly  instructed  that  his  signature  was  to  be  affixed 
only  upon  condition  that  it  did  not  release  the  sureties  upon 
the  note. 

The  court,  at  the  request  of  defendants  in  error,  instructed 
the  jury  as  follows: 
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"The  court  instructs  the  jury  that  a  written  release  which 
releases  one  security  will  release  all;  and  if  the  payee  in  the 
note  in  question  signed  a  written  release  which  does  not  in 
the  body  except  the  securities,  and  by  that  means  released  any 
of  the  securities,  all  will  be  released." 

"The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  this  cause  of  action  is  upon  a  promissory  note, 
and  that  defendants  were  securities  upon  the  note,  and  that 
the  payee  released  the  principal  on  the  note  by  a  written  re- 
lease, then  the  release  operated  to  release  the  securities ;  and 
the  fact  that  payee  added  to  his  name  the  words  '  expressly 
understood  that  the  securities  are  not  released/  will  not  change 
the  above  rule." 

To  the  giving  of  the  above  instructions  the  plaintiff  objected ; 
objection  overruled  by  the  court,  and  the  decision  then  and 
there  excepted  to  by  the  plaintiff,  and  thereupon  said  instruc- 
tions were  read  to  the  jury. 

The  jury  returned  a  verdict  in  favor  of  defendants  in  error. 
Plaintiff  in  error  moved  for  a  new  trial,  which  the  court  over- 
ruled, and  rendered  judgment  upon  the  verdict. 

The  errors  assigned  question  these  rulings  of  the  court. 

Mr.  William  Winkelman,  for  the  plaintiff  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  enough  to  say  of  the  last  agreement  of  release  that  it 
is  upon  the  express  condition  that  it  shall  not  be  binding  unless 
assented  to  by  all  the  creditors,  and  the  evidence  shows  that 
it  was  not  thus  assented  to.  It  is  unimportant  that  some  or 
all  of  the  creditors  not  thus  assenting  have  since  received  their 
pro  rata  part.  It  does  not  appear  that  they  have  ever  assented 
to  the  terms  of  the  release  or  that  they  accepted  the  amounts 
paid  them  in  discharge  of  their  claims  against  Abend,  and,  in 
the  absence  of  such  proof,  we  perceive  nothing  to  prevent  their 
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recovering  judgment  against  him  for  the  balances  still  due 
them  respectively.  What  has  been  paid  them  was  not  paid 
pursuant  to  the  terms  of  the  release,  but  in  disregard  of  its 
terms. 

The  signature  of  plaintiff  in  error  to  the  first  instrument  is 
followed  by  these  words :  "  Expressly  understood  that  the 
securities  are  not  released."  We  are  of  opinion  that  these 
words,  though  not  appearing  in  the  body  of  the  instrument,  are 
competent  evidence  of  the  condition  upon  which  he  was  willing 
to  become  a  party  to  it.  Chitty  on  Bills  (8  Am.  ed.)  160; 
Story  on  Promissory  Notes,  §  23;  2  Parsons  on  Bills  and  Notes, 
p.  539. 

Assuming  the  evidence  to  have  been  admissible,  it  is  very 
clear  that  the  sureties  were  not  released,  for  an  agreement 
which  preserves  the  right  of  the  creditor  to  proceed  against  the 
surety,  or  the  right  of  the  surety  to  proceed  against  the  prin- 
cipal, will  not  discharge  the  surety.  Rucker  v.  Robinson,  38 
Mo.  154;  Morse  v.  Huntington,  40  Vt.  488-496;  Price  v. 
Barker,  4  Ellis  &  Blackburn,  760,  (82  Eng.  Com.  Law  760) ; 
Kearsley  v.  Cole,  16  Meeson  <fe  Welsby,  128 ;  Vieley  v.  Hoag,  24 
Vt.  46;  Hubbellx.  Carpenter,  1  Selden,  171. 

It  is  impossible  to  point  out  how,  by  Mueller  subscribing 
the  release  upon  the  condition  expressed,  the  sureties  have 
been  prejudiced.  They  were  left  free  to  sue  the  principal,  and 
there  was  nothing  inhibiting  him  from  doing  so  if  it  were 
material  to  preserve  the  liability  of  the  sureties. 

The  court  erred,  therefore,  in  our  opinion,  in  giving  the  in- 
structions asked  by  defendants  in  error  and  in  overruling  the 
motion  of  plaintiff  in  error  for  a  new  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Syllabus. 


William  T.  Coleman 


Elizabeth  S.  Billings  et  al. 

1.  Acknowledgment — certificate  under  act  of  1819.  While  the  act  of  1819 
requires  the  officer  taking  the  acknowledgment  of  deeds  to  examine  the  wife 
separate  and  apart  from  her  husband,  and  to  read  or  otherwise  make  known 
to  her  the  full  contents  of  the  conveyance,  and  that  she  should  declare  that 
she  voluntarily,  and  of  her  own  free  will  and  accord,  sealed  as  her  act  and 
deed,  and  delivered  the  same,  without  any  compulsion  or  coercion  of  her  hus- 
band, it  does  not  require  that  the  officer  taking  the  acknowledgment  shall 
affirmatively  show  these  facts  in  his  certificate.  It  simply  requires  him  to 
certify  the  acknowledgment,  under  his  hand  and  seal,  upon  the  back  of  the 
conveyance. 

2.  Under  the  act  of  1819  the  officer  taking  the  acknowledgment  of  a  deed 
of  a  married  woman  is  not  required  to  show  anything  more  than  the  declara- 
tion or  acknowledgment  of  the  wife  that  she  had  voluntarily  executed  the 
deed.     The  rule  was  changed  by  subsequent  statutes. 

3.  Contract— champertous.  An  agreement  whereby  one  agrees,  at  his  own 
cost  and  expense,  to  recover  and  reinvest  a  claimant  with  the  possession  of 
land  adversely  occupied,  and  the  claimant,  in  consideration  thereof,  under- 
takes, when  that  shall  be  done,  to  convey,  by  quitclaim,  two-thirds  of  his  in- 
terest to  the  other,  is  champertous  and  void,  and  such  other  person  is  not  a 
necessary  party  to  a  suit  by  the  claimant  for  partition  of  the  land. 

4.  Possession— of  part  under  deed  extends  to  whole  tract  conveyed.  A  party 
who  enters  into  possession  of  land  under  a  conveyance,  though  from  a  person 
having  no  title,  is  presumed  to  have  entered  according  to  the  description  in 
the  deed,  and  his  occupancy  of  a  part,  claiming  the  whole,  is  construed  as  a 
possession  of  the  entire  tract,  where  there  is  no  actual  adverse  possession  of 
the  part  not  so  occupied  by  him. 

5.  Same— actual  residence  not  necessary.  Actual  residence,  either  by  the 
party  claiming  land  or  by  a  tenant,  is  not  indispensable  to  continued  posses- 
sion or  occupancy.  If  there  is  continuous  dominion  manifested  by  continuous 
acts  of  ownership,  it  is  sufficient. 

6.  Limitation — proof  of  payment  of  taxes.  Where  payment  of  taxes  on 
land  was  proved  for  seven  successive  years,  under  color  of  title,  before  suit 
was  brought,  by  the  production  of  the  tax  receipts,  except  for  two  intermedi- 
ate years,  and  the  collector's  books  were  given  in  evidence  showing  that  the 
lands  were  assessed  for  those  years  in  the  name  of  the  defendant's  husband, 
who  devised  the  same  to  the  defendant,  and  that  the  taxes  were  marked  paid, 
and  the  defendant,  the  devisee,  testified   that  her   husband   always   paid  the 
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taxes  on  the  land  from  the  time  he  purchased  the  same,  which  was  before  the 
date  of  any  of  the  prior  receipts,  until  his  death,  and  that  the  taxes  were  all 
paid  since  her  husband's  purchase,  the  receipts  for  those  two  years  being  lost, 
it  was  held,  that  this  evidence  was  competent  to  prove  the  payment  of  the  taxes 
for  the  seven  years,  and  satisfactory  proof  of  the  fact  of  their  payment. 

7.  Same — color  of  title.  Where  a  tax  deed  for  land  is  relied  on,  the  judg- 
ment and  precept  for  the  year  of  the  sale,  as  recited  in  the  deed,  showing 
there  was  no  judgment  rendered  against  the  land,  are  competent  to  show  that 
no  title  passed  by  such  deed,  but  are  not  sufficient  to  show  the  deed  did  not 
constitute  color  of  title,  or  a  want  of  good  faith  in  obtaining  the  title. 

8.  The  ruling  of  this  court  is,  that  a  deed,  to  constitute  color  of  title,  must 
apparently  transfer  title  to  the  holder,  not  that  the  title  should  purport,  when 
traced  back  to  its  source,  to  be  an  apparently  legal  title;  but  the  instrument 
relied  upon  must  profess  to  convey  a  title  to  the  grantee. 

9.  Same — good  faith.  Bad  faith,  as  contradistinguished  from  good  faith, 
in  the  Limitation  act  of  1839,  is  not  established  by  showing  actual  notice  of 
existing  liens  or  claims  of  others  to  the  property,  or  by  showing  a  knowledge 
on  the  part  of  the  holder  of  the  color  of  title  of  legal  defects  which  prevent 
the  color  of  title  from  being  an  absolute  one.  Where  there  is  no  actual  fraud, 
and  no  proof  showing  the  color  of  title  was  acquired  by  fraud,  it  will  be  held 
to  have  been  acquired  in  good  faith. 

10.  Same— payment  of  taxes.  Where  tax  receipts,  produced  in  evidence  by 
one  claiming  land  under  color  of  title,  show  a  payment  of  the  taxes  for  a  part 
of  the  seven  years  by  the  holder  of  the  color  of  title  and  another  person,  this 
will  not  constitute  a  bar,  under  the  Limitation  law  of  1839,  as  to  the  whole 
tract,  but  a  bar  only  as  to  the  undivided  half;  but  in  such  case  it  is  competent 
to  show  that  the  taxes  were  in  fact  paid  by  the  holder  of  the  color  of  title,  and 
that  the  name  of  the  other  person  was  by  some  inadvertence  included  in  the 
receipts. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  William  T.  Coleman 
against  Elizabeth  S.  Billings,  Lewis  B.  Parsons,  Catharine 
W.  Gronau,  John  Gronau  and  Amos  Atkins,  for  the  partition 
of  a  half  section  of  land,  being  the  south  half  of  section  25, 
township  3  north,  range  9  west. 

The  certificate  of  the  acknowledgment  of  the  deed  of  Joseph 
Worley,  and  Elizabeth  Worley,  his  wife,  referred  to  in  the 
opinion,  is  as  follows: 
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"  State  of  Illinois,  I 
Monroe  County.       j 

"  Personally  present  the  above  named  Joseph  Worley,  and 
Elizabeth,  his  wife,  before  me,  a  justice  of  the  peace  in  and 
for  said  county,  and  acknowledged  their  respective  signatures 
to  the  foregoing  instrument  of  writing  to  be  their  voluntary 
acts  and  deeds,  for  the  purposes  therein  contained,  the  said 
Elizabeth,  wife  of  said  Joseph  Worley,  being  by  me,  the  said 
justice  of  the  peace,  before  whom  the  above  acknowledgment 
was  made,  examined  separate  and  apart  from  her  said  husband, 
so  as  done  without  compulsion  or  coercion  on  his  part,  and 
accordingly  may  be  recorded. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  19th  day  of  September,  A.  D.  1826. 

Samuel  Bailey,  J.  P."     [seal] 

Messrs.  Gillespie  &  Happy,  for  the  appellant. 

Mr.  Chaeles  P.  Wise,  for  the  appellee  E.  S.  Billings. 

Messrs.  Irwin  &  Krome,  for  the  appellees  C.  and  John 
Gronau. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  appeal  brings  before  us  for  review  the  record  of  a  pro- 
ceeding, by  bill  in  chancery,  for  partition,  in  behalf  of  appel- 
lant and  against  appellees.  The  decree,  on  final  hearing,  was, 
that  the  bill  be  dismissed. 

Appellant  claims  title  to  the  undivided  four-fifths  of  the 
tract  of  land  in  controversy,  derived  through  a  series  of  mesne 
conveyances  from  John  Beard,  the  original  patentee,  who 
died  intestate  many  years  since.  On  the  hearing  he  offered 
in  evidence  a  deed  for  an  undivided  one-fifth  of  the  tract, 
from  Elizabeth  Worley,  one  of  the  children  and  heirs  at  law 
of  the  said  John  Beard,  to  William  A.  Beard,  a  remote  grantor 
of  appellant.      Joseph   Worley,   the    husband   of  Elizabeth, 
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joined  with  her  in  the  execution  of  the  deed,  and  it  was 
acknowledged  before  a  justice  of  the  peace  of  Monroe  county 
on  the  19th  of  September,  1826.  On  objection  by  appellees' 
counsel,  the  court  refused  to  receive  the  deed  in  evidence, 
upon  the  ground  that  the  certificate  of  acknowledgment  was 
insufficient  to  pass  the  estate  of  a  married  woman. 

The  objections  taken  to  the  certificate  of  acknowledgment 
are,  it  does  not  state  that  the  justice  of  the  peace  read  or  other- 
wise made  known  the  full  contents  of  the  deed  to  the  wife; 
it  does  not  state  that  the  wife,  "  on  separate  examination,  de- 
clared that  she  did  voluntarily,  and  of  her  own  free  will  and 
accord,  seal  and  deliver  said  deed  without  any  compulsion  or 
coercion  of  her  said  husband." 

The  statute  in  force  in  reference  to  the  acknowledgment  of 
deeds,  etc.,  when  this  deed  was  executed,  was  the  act  of  Feb- 
ruary 19,  1819.  That  act  required  the  officer  taking  the 
acknowledgment  to  examine  the  wife  separate  and  apart  from 
her  husband,  and  to  read  or  otherwise  make  known  the  full 
contents  of  such  deed  or  conveyance  to  the  wife,  and  that  she 
should  declare  that  she  did  voluntarily,  and  of  her  own  free 
will  and  accord,  seal,  and  as  her  act  and  deed  deliver,  the  said 
deed  or  conveyance,  without  any  compulsion  or  coercion  of 
her  husband,  etc.,  but  it  did  not  require  that  the  officer  taking 
the  acknowledgment  should  affirmatively  show  these  facts  in 
his  certificate.  It  simply  required  that  he  should  certify  the 
acknowledgment,  under  his  hand  and  seal,  "  upon  the  back  of 
such  conveyance."     Laws  of  1819,  p.  21,  22,  sec.  11. 

So  far  as  affects  the  present  question,  the  act  of  1819  is  a 
literal  transcript  of  "  a  law  establishing  the  recorder's  office, 
and  for  other  purposes,"  of  the  Indiana  territory,  adopted 
September  17,  1807.  See  Purple's  Real  Estate  Statutes,  p.  462. 
And  the  Supreme  Court?  of  Indiana,  in  Stevens  v.  Doe,  6  Black- 
ford, 475,  under  a  like  objection  to  that  now  urged,  held  that 
the  Statute  did  not  require  the  officer  taking  the  acknowledg- 
ment to  show  anything  more  than  the  declaration  or  acknowl- 
edgment of  the  wife  that   she   had  voluntarily  executed  the 
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deed,  observing :  "  It  will  be  presumed,  the  contrary  not 
appearing,  that  the  officer  did  his  duty  as  to  the  separate  ex- 
amination of  the  wife,  and  the  making  her  acquainted  with 
the  contents  of  the  deed.  It  is  the  acknowledgment  only,  not 
the  circumstances  under  which  it  was  made,  that  is  required 
to  be  certified."  This  case  is  referred  to  with  approval,  in 
argument,  in  Hughes  et  al.  v.  Lane,  11  111.  123.  And  in 
Russell  v.  Admrs.  of  Whiteside,  4  Scam.  7,  the  same  act  re- 
ceived a  like  construction  by  this  court. 

We  think  the  certificate  of  acknowledgment  sufficiently 
complies  with  the  statute  in  force  when  it  was  made,  and, 
consequently,  that  the  deed  was  improperly  excluded  as  evi- 
dence. The  statute  applicable  in  Garrett  et  al.  v.  Moss  et  al. 
22  111.  364,  and  other  cases  cited  by  appellees'  counsel  on 
this  point,  was  entirely  different  from  the  act  of  1819  in  its 
phraseology.  It  expressly  required  that  the  facts  should  be 
set  forth  in  the  certificate  of  acknowledgment.  See  Revised 
Laws  of  1833,  p.  134,  §  13;  Revised  Laws  of  1845,  title 
"  Conveyances,"  §  17. 

Appellees,  on  the  hearing,  gave  in  evidence  an  agreement 
in  writing  between  appellant  and  one  William  E.  Wheeler, 
dated  March  5,  1872,  whereby  Wheeler  undertakes,  at  his 
own  cost  and  expense,  to  recover  and  reinvest  appellant  with 
the  possession  of  the  property  in  controversy,  and  appellant, 
in  consideration  thereof,  undertakes,  when  that  shall  be  done, 
to  convey,  by  quitclaim,  to  Wheeler,  two-thirds  of  his  interest 
in  the  property,  and  the  point  is  made  that  the  decree  of  the 
court  below  may  be  sustained  solely  on  the  ground  that 
Wheeler  was  not  made  a  party  to  the  bill.  We  do  not  coin- 
cide with  this  view.  Wheeler  had  no  present  interest  in  the 
property  to  be  affected  by  the  decree.  The  agreement  was 
champertous  and  void.  Thompson  et  al.  v.  Reynolds,  73  111. 
11.  And  it  only  purported  to  bind  appellant  to  give  him  an 
interest  in  the  property,  upon  the  successful  prosecution  of 
this  or  like  litigation  for  the  recovery  of  the  property. 


188  Coleman  v.  Billings  et  al.  [June  T. 

ODinion  of  the  Court. 

The  main  controversy,  however,  is  in  regard  to  the  charac- 
ter and  strength  of  the  titles  under  which  appellees  claim, 
and  to  this  we  shall  now,  briefly,  direct  our  attention. 

The  appellee  Elizabeth  Billings  is  widow  and  executrix 
and  sole  devisee  of  Henry  W.  Billings,  deceased.  The 
appellee  Catharine  M.  Gronau  was  widow  and  is  sole  devisee 
of  Henry  Miller,  deceased.  The  latter  claims  112  acres  of 
the  tract  of  land  in  controversy,  which  is  particularly  described 
in  the  pleadings,  by  virtue  of  a  deed  from  Henry  W.  Billings 
and  Lewis  B.  Parsons  to  her  former  husband  and  devisor, 
Henry  Miller,  executed  on  the  11th  day  of  January,  1864. 
This  deed  she  claims  as  color  of  title,  made  in  good  faith,  and 
relies  upon  actual  possession  of  the  premises  and  the  payment 
of  taxes  for  seven  successive  years  thereunder,  as  a  bar  to  the 
claim  of  appellant.  That  the  deed  from  Billings  and  Parsons 
to  Miller  was  made  in  good  faith,  is  not  contested;  but  it  is 
objected  that  there  was  neither  an  actual  continuous  occupancy 
of  the  premises,  nor  the  payment  of  taxes  for  seven  successive 
years,  in  subordination  to  the  claim  under  that  deed.  We  do 
not  think  the  evidence  before  us  sustains  either  of  these  ob- 
jections. 

A  party  who  enters  into  possession  of  land  under  a  convey- 
ance, though  from  a  person  having  no  title,  is  presumed  to 
enter  according  to  the  description  in  the  deed,  and  his  occu- 
pancy of  a  part,  claiming  the  whole,  is  construed  as  a  posses- 
sion of  the  entire  tract.  Davis  v.  Easley,  13  111.  192;  Brooks 
v.  Bruyn,  18  id.  539  ;  Prettyman  v.  Wilkey,  19  id.  241 ;  Barger 
v.  Hobbs,  67  id.  597;  Austin  et  al.  v.  Bust,  73  id.  491. 

There  is  no  proof  of  an  actual  adverse  possession  to  Miller, 
after  his  purchase.  Peter  J.  C.  Marion  testified  that  Miller 
had  possession  of  the  part  he  purchased  from  the  time  he  pur- 
chased until  the  time  of  his  death,  and  thinks  his  widow  has 
had  possession  since.  Daniel  Collins  testifies  that  the  land 
was  occupied  by  one  Howard,  who  is  elsewhere  shown  to  have 
been  a  tenant  to  Billings  when  Miller  purchased  the  land; 
that  Miller  then  went  into  possession  of  the  land  and  occu- 
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pied  it  until  his  death,  and  that  it  has  since  been  in  the  pos- 
session of  his  widow. 

Without  referring  to  other  evidence,  of  which  there  is  con- 
siderable to  the  same  effect,  this,  being  uncontradicted,  is 
sufficient.  It  is  true,  the  appellee  Elizabeth  Gronau  testifies, 
that  there  were  some  periods  of  time  when  no  one  claiming 
under  Miller  or  herself  was  actually  residing  upon  the  land ; 
but  actual  residence,  either  by  the  party  claiming  or  a  tenant, 
is  not  indispensable  to  continue  possession  or  occupancy.  If 
there  is  continuous  dominion  manifested  by  continuous  acts 
of  ownership,  it  is  sufficient.     See  Kerr  v.  Hitt,  75  111.  51. 

It  is  shown  a  small  portion  of  the  land  was  reduced  to  a 
state  of  cultivation  and  a  dwelling  house  was  upon  it  when 
Miller  purchased.  He  continued,  during  his  lifetime,  to  en- 
large the  area  in  cultivation  and  add  to  the  improvements,  and 
the  same  has  been  continued  by  his  devisee  since  his  death, 
and  there  is  no  evidence  tending  to  show  that  possession  has 
ever  been  abandoned  by  Miller  or  by  his  devisee. 

Payment  of  taxes  was  proved  by  the  production  of  the 
receipts  for  the  years  1864,  1865, 1868, 1869,  1870,  1871,  1872, 
1873,  1874  and  1875,  by  Miller  and  his  devisee.  For  the 
years  1866  and  1867  no  tax  receipts  were  produced,  but  the 
collector's  books  were  given  in  evidence  showing  that  the  land 
was  assessed  for  those  years  as  the  property  of  Henry  Miller, 
and  that  the  taxes  were  marked  paid.  And  the  devisee  Catha- 
rine M.  Gronau  testified,  that  Miller  always  paid  the  taxes  on 
the  land  from  the  time  he  purchased  until  his  death;  that  after 
his  death  she  paid  them,  and  that  "they  have  been  paid  for 
every  year  since  Miller's  purchase;  the  tax  receipts  for  the 
years  1866  and  1867  have  been  lost." 

This  evidence  was  unquestionably  competent  to  prove  the 
payment  of  taxes,  (Elston  et  al.  v.  Kennicott  et  al.  46  111.  187,) 
and  it  is  satisfactory  as  to  the  fact  they  were  paid. 

It  results  that,  in  our  opinion,  there  was  no  error  in  the 
decree  in  respect  of  the  one  hundred  and  twelve  acres  claimed 
by  the  appellee  Catharine  M.  Gronau. 
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As  to  the  residue  of  the  tract,  the  appellee  Elizabeth  Bil- 
lings also  relies  upon  color  of  title,  obtained  in  good  faith,  and 
the  payment  of  taxes  thereunder  for  seven  successive  years,  as 
a  bar  to  the  claim  of  appellant,  under  the  Limitation  act  of 
1839.  The  title  claimed  as  colorable  consists  of  a  sheriff's 
deed  to  her  devisor,  Henry  W.  Billings,  'executed  October  10, 
1860,  pursuant  to  a  sale  for  the  taxes  assessed  against  the  tract 
for  the  year  1857,  had  on  the  9th  of  August,  1858.  Appellant 
offered  in  evidence  the  judgment  and  precept  under  which  the 
sale  was  made,  for  the  purpose  of  showing  that  no  judgment 
had,  in  fact,  been  obtained  against  the  tract. 

This  evidence  was  competent  for  the  purpose  of  showing 
that  the  deed  did  not  convey  an  absolute  title  to  the  tract,  but 
Ave  do  not  think  it  was  sufficient  to  show  that  the  deed  did  not 
constitute  color  of  title. 

The  ruling  of  this  court  is,  that  a  deed,  to  constitute  color 
of  title,  must  apparently  transfer  title  to  the  holder.  Not 
that  the  title  should  purport,  when  traced  back  to  its  source,  to 
be  an  apparently  legal  title,  but  the  instrument  relied  upon 
must  profess  to  convey  a  title  to  the  grantee.  Bride  v.  Watt 
et  al.  23  111.  507;  Kruse  v.  Wilson,  79  id.  240.  And  upon  this 
principle  it  was  held,  in  Mason  et  al.  v.  Ayers  et  al.  73  111.  121, 
that  where  a  mortgagee  attempts  to  foreclose  his  mortgage  and 
obtains  a  deed  under  a  decree  of  foreclosure,  the  deed  constitutes 
color  of  title,  although  the  decree  of  foreclosure  may  be  erro- 
neous or  even  void,  provided  there  is  no  fraud  connected  with 
the  attempted  foreclosure.  Such  also  was  the  ruling  in  Raw- 
sonv.  Fox  et  al.  65  111.  200,  where  the  holder  of  the  equity  of 
redemption  was  not  a  party  to  the  decree  of  foreclosure,  and 
it  was  held  that  a  deed  to  the  purchaser  at  the  sale  under 
the  decree,  was  color  of  title.  And  in  Whitney  v.  Stevens,  77 
111.  585,  it  was  held  that  a  deed  under  a  tax  sale,  although 
defective  and  conveying  no  absolute  title,  yet.  being  fair  upon 
its  face,  and  purporting  to  convey  title,  was  color  of  title.  Nor 
was  this  evidence  sufficient  to  show  want  of  good  faith  in 
obtaining  the  title.     "  The  doctrine  is,  that  bad  faith,  as  con- 
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tradistinguished  from  good  faith,  in  the  Limitation  act,  is  not 
established  by  showing  actual  notice  of  existing  claims  or  liens 
of  other  persons  to  the  property,  or  by  showing  a  knowledge 
on  the  part  of  the  holder  of  the  color  of  title  of  legal  defects 
which  prevent  the  color  of  title  from  being  an  absolute  one. 
Where  there  is  no  actual  fraud,  and  no  proof  showing  that 
the  color  of  title  was  acquired  in  bad  faith,  which  means  in 
or  by  fraud,  this  court  will  hold  it  was  acquired  in  good  faith. " 
McCagg  et  al.  v.  Heacock  et  al.  42  111.  157;  Rawson  v.  Fox, 
supra;  McCagg  et  al.  v.  Heacock  et  al.  34  id.  476;  Russell  v. 
Mandell,    73  id.  136. 

The  deed  from  the  sheriff  to  Billings  purports  to  convey 
title  to  Billings — it  is  fair  upon  its  face  and  discloses  nothing 
to  render  it  void.  It  sufficiently  showed  color  of  title,  whatever 
may  have  been  the  actual  condition  of  the  record  relating  to 
the  judgment  and  sale  pursuant  to  which  it  purports  to  have 
been  executed. 

But  the  point  is  made,  and  argued  with  much  earnestness, 
that  Billings  was,  at  the  time  of  the  tax  sale  under  which  his 
deed  was  obtained,  a  co-tenant  of  the  tract  in  controversy  with 
Parsons,  and  with  those  under  whom  appellant  claims  title. 
It  is  said  Billings  was,  at  that  time,  in  possession  of  the  prop- 
erty as  co-tenant — he  and  Parsons  having  obtained,  by  deed 
from  one  Mary  Gleeson,  the  undivided  one-fifth  of  the  tract, 
and  that  consequently  he  could  not,  in  good  faith,  take  title 
to  himself  in  the  whole  tract  by  virtue  of  a  purchase  at  a  tax 
sale. 

We  have,  in  vain,  looked  through  this  record  for  evidence 
that  Billings  ever  was  in  possession  of  this  tract,  claiming  to 
be  a  co-tenant  thereof  with  others — and  especially  with  those 
under  whom  appellant  claims.  The  only  possession  of  which 
we  have  discovered  evidence,  was  exclusive  and  in  hostility  to 
those  under  whom  appellant  claims,  and  we  have  discovered 
no  evidence  of  a  legal  title  in  him  and  Parsons  to  an  undivided 
interest  in  the  tract.  The  deed  of  Mary  Gleeson  simply  con- 
veys  "  all  her  right,  title   and   interest   in  and  to  all  lands 
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belonging  to  her,  or  in  which  she  has  any  interest,  in  the 
county  of  Madison,  and  State  of  Illinois."  There  is  no  deed 
in  evidence  conveying  to  her  any  interest  in  this  tract,  and 
there  is  no  proof  that  she  derived  such  an  interest  by  descent 
or  devise  from  any  one  in  whom  an  interest  is  shown. 

It  is,  therefore,  wholly  unnecessary  to  consider  the  legal 
question  arising  on  the  assumption  of  Billings  co-tenancy. 

Thus  far  we  are  of  opinion  the  case  is  with  the  appellee 
Elizabeth  Billings,  but  no  farther.  The  evidence  fails  to  show 
payment  of  taxes  for  seven  successive  years  by  Billings.  The 
proof  shows  payment  of  taxes  for  the  years  1858,  1859,  1860 
and  1861  by  Billings,  but  that  the  taxes  for  1862,  1863,  1864, 
1865,  1866  and  1867  were  paid  by  Billings  and  Parsons.  It 
would  have  been  competent  to  have  proved,  if  such  was  the 
fact,  that  the  taxes  were  in  fact  paid  by  Billings,  and  that  the 
name  of  Parsons  was,  by  some  inadvertence,  included  in  the 
receipt,  (Raivson  v.  Fox,  supra,  Hinchman  v.  Whetstone,  23 
111.  185,)  but  no  such  evidence  was  introduced,  and  the  pre- 
sumption from  the  receipts,  unexplained,  is  that  the  taxes  were 
paid  as  there  shown.  As  was  said  in  Dawley  v.  Van  Court,  21 
111.463,  "  Then  there  was  *  *  *  a  payment  of  one-half 
the  taxes  assessed,  by  a  person  not  having  color  of  title  to  the 
land,  while  the  other  half  of  the  taxes  was  paid  by  the  holder 
of  such  color."  And  we  must  hold  here,  as  there,  that  Mrs. 
Billings  can  only  rely  upon  the  bar  of  the  statute,  under  this 
evidence,  to  the  extent  of  the  undivided  one-half  of  the  prop- 
erty. 

For  the  reasons  given,  so  much  of  the  decree  below  as  relates 
to  the  property  claimed  by  the  appellee  Catharine  M.  Gronau, 
is  affirmed,  and  so  much  as  relates  to  the  residue  of  the  prop- 
erty is  reversed  and  the  cause  remanded. 

Decree  affirmed  in  part,  and  in  part  reversed. 
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John  H.  Smith 

v. 
John  H.  Nevlin. 

1.  Assignment — presumption  as  to  date.  Where  a  promissory  note  is  in- 
dorsed by  the  payee  without  date,  it  will  be  presumed,  in  the  absence  of  proof, 
that  it  was  assigned  at  the  date  of  the  execution  of  the  note,  and  where  the 
assignment  of  the  payee  is  dated,  an  assignment  by  his  assignee  without  date 
will,  in  like  manner,  be  presumed  to  have  been  made  at  the  same  time  with 
the  prior  assignment  to  him. 

2.  Practice — excluding  evidence.  There  is  no  error  in  excluding  evidence 
after  its  introduction,  when  it  does  not  tend  to  prove  the  issue,  but  if  it  tends 
to  prove  the  defense  interposed,  it  must  be  left  for  the  jury  to  pass  upon,  and 
it  is  error  to  exclude  it. 

3.  Failure  of  consideration — notes  given  for  lease.  Where  a  lessee  obtains 
possession  of,  and  enjoys  the  whole  of  the  lands  leased  by  him,  without  evic- 
tion or  disturbance,  there  can  be  no  failure  of  the  consideration  of  notes  given 
by  him  for  the  rent.  The  throwing  out  of  a  strip  of  land  not  leased,  by  the 
commissioners  of  highways,  will  not  constitute  a  failure  of  the  consideration. 
If  the  lessee  was  misled  by  the  lessor's  agent,  or  his  own  want  of  care  in 
building  a  fence,  it  will  not  affect  the  rights  of  the  lessor. 

Appeal  from  the  City  Court  of  Alton ;  the  Hon.  Henry 
S.  Baker,  Judge,  presiding. 

Mr.  Charles  P.  Wise,  for  the  appellant. 

Mr.  J.  H.  Yager,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  two  promissory  notes  given  by  appel- 
lant to  one  Joseph  Russell,  and  assigned  by  him  to  O.  P. 
Powell,  arid  by  him  to  appellee.  It  is  first  objected  that  tha 
latter  assignment  was  described  in  the  declaration  as  having 
been  made  on  the  2d  day  of  December,  1875,  and  when  the 
notes  were  produced,  it  appeared  this  assignment  was  without 
date,  and  hence  there  was  a  variance,  but  the  court  admitted 
the  notes  in  evidence  notwithstanding  the  objection.  The  first 
assignment  on  each  note  bears  date  on  the  2d  of  December, 
13—89  III. 


194  Smith  v.  Nevlin.  [June  T. 

Opinion  of  the  Court. 

1875,  and  it  is  insisted  this  date  is  presumed  in  law  to  be  the 
date  of  the  later  assignments.  It  has  been  repeatedly  held, 
that  it  is  a  presumption  of  law  that  a  note  assigned  in  blank 
was  indorsed  before  maturity,  and  the  presumption,  unrebutted, 
would  cut  off  a  defense  against  the  payee,  in  the  hands  of  the. 
assignee.  See  Pettis  v.  Westlake,  3  Scam.  535  ;  Mobley  v.  Ryan, 
14  111.  51.  It  has  also  been  held  that  where  a  note  is  in- 
dorsed by  the  payee  without  date,  it  is  a  presumption  of  law 
that  it  was  assigned  at  the  date  of  its  execution.  See  Steivart 
v.  Smith,  28  111.  397  ;  White  v.  Weaver,  41  id.  409.  But  these 
cases  hold  the  presumption  may  be  rebutted  by  evidence  show- 
ing when  the  assignment  was  in  fact  made. 

In  analogy  to  these  cases,  it  follows  that  it  must  be  presumed 
that  all  of  the  indorsements  were  made  at  the  same  time. 
Powell  would  not,  it  may  be  presumed,  assign  the  notes  before 
he  owned  them,  but  we  may,  as  in  the  cases  referred  to,  pre- 
sume he  did  assign  them  on  the  day  they  were  transferred  to 
him.  This  presumption  was  not  rebutted,  and  there  was  no 
variance,  and  the  notes  were  properly  admitted  in  evidence. 

It  is  next  urged  that  the  court  below  erred  in  excluding 
appellant's  evidence  that  was  introduced  to  prove  a  failure  of 
consideration.  This  depends  upon  whether  it  tended  to  prove 
the  issue.  If  it  did  not,  then  it  was  not  pertinent  and  was 
properly  excluded.  If,  on  the  contrary,  it  tended  to  prove 
the  defense,  then  it  should  have  been  left  to  the  jury  to  pass 
upon  and  find  whether  it  sustained  the  issue,  and  it  was  error 
to  exclude  it.  Did  it  tend  to  prove  the  issue?  We  think  not. 
There  is  no  pretense  that  appellant  did  not  obtain  possession 
of  and  enjoy  the  whole  of  the  lands  he  leased.  And  if  so,  in 
.vhat  possible  manner  has  the'consideration  failed?  He  leased 
the  tract  by  its  numerical  description,  and  seems  to  have  occu- 
pied all  he  contracted  for  and  for  which  he  received  the  lease. 
He  did  not  lease  the  strip  that  was  thrown  out  by  the  road 
commissioner.  That  was  outside  of  the  lease  and  formed  no 
part  of  the  land  for  the  use  of  which  he  gave  the  notes.  He 
has  enjoyed  all  he  contracted   for  in  the  lease.     And  having 
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had  all  he  contracted  for,  he  must  pay  for  its  use  according  to 
his  agreement.  If  misled  by  the  agent  or  his  own  want  of 
care  in  building  the  fence,  it  did  not  affect  the  rights  of  the 
lessor,  as  he  gave  him  possession  of  all  the  ground  he  leased 
appellant.  He  entered  under  the  lease  and  has  enjoyed  it 
without  being  evicted  from  any  portion  of  it.  The  lessor  did 
not  covenant  to  keep  him  in  possession  of  a  portion  of  the 
public  road  or  the  land  of  another  person.  He  has  kept  his 
covenant,  and  appellant  has  not  been  disturbed  in  the  posses- 
sion of  the  leased  premises. 

This  evidence  having  no  tendency  to  prove  the  issue,  but 
being  impertinent,  it  should  not  have  been  admitted,  and  was 
properly  excluded. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


Christian  Schott 


The  People  of  the  State  of  Illinois. 

1.  Ordinance — preliminary  proof  to  admission  in  evidence.  Where  an  ordinance 
of  a  town  is  objected  to  as  incompetent  evidence,  the  prosecution  must  show,  or 
offer  to  show,  that  the  town  had  authority  to  pass  the  same,  and  if  the  charter 
requires  its  adoption  by  a  vote  of  the  voters  of  the  town,  and  its  publication 
in  a  certain  way  before  it  takes  effect,  these  must  be  proved  before  it  can  be 
received. 

2.  Where  a  town  charter  makes  it  the  duty  of  the  clerk  of  the  town,  immedi- 
ately after  the  passage  of  any  ordinance  affecting  the  public,  to  post  up  copies 
thereof,  one  in  each  district,  ten  days  before  the  same  takes  effect,  this  is  man- 
datory, and  can  not  be  dispensed  with,  and  without  proof  of  such  vote  and  pub- 
lication an  ordinance  is  not  admissible  in  evidence  if  objected  to. 

3.  Same — statute  construed.  The  section  of  chapter  51,  Revised  Statutes  of 
1874,  which  provides  that  papers,  entries,  records  and  ordinances  of  any  city, 
town,  etc.,  may  be  proved  by  a  copy  thereof,  certified  under  the  hand  of  the 
clerk,  or  the  keeper  thereof,  etc.,  does  not  dispense  with  proof  that  the  ordi- 
nance was  submitted  to  a  vote  of  the  people  and  adopted,  when  so  required  by 
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the  charter  of  a  town,  nor  that  it  has  been  published  as  required  by  law.  Its 
only  effect  is  to  dispense  with  the  production  of  the  original  by  making  the 
copy  evidence,  which  proves  no  more  than  the  original  would,  if  produced. 

4.  It  is  doubtless  competent  for  the  Legislature  to  enact  that  the  simple 
production  of  an  ordinance,  or  a  copy  thereof,  shall  he  prima  facie  evidence  that 
every  step  has  been  taken  with  reference  to  it,  essential  to  make  it  valid. 

5.  Municipal  corporation — powers  limited.  Municipal  corporations  exer- 
cise only  delegated  and  limited  powers,  and  in  the  absence  of  statutory  author- 
ity to  that  effect,  courts  are  authorized  to  indulge  in  no  presumptions  in 
favor  of  the  validity  of  their  ordinances. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding, 

Messrs.  G.  B.  &  F.  W.  Burnett,  for  the  appellant. 

Messrs.  Metcalf  &  Bradshaw,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellant  was  convicted  and  adjudged  to  pay  a  fine  of  $2 
and  costs  of  suit,  for  permitting  a  dog  to  run  at  large  within 
the  corporate  limits  of  the  town  of  Highland,  contrary  to  the 
provisions  of  an  ordinance  of  said  town. 

The  alleged  ordinance  is  claimed  to  be  authorized  by  §  10 
of  "An  act  to  incorporate  the  town  of  Highland,  in  Madison 
county,"  approved  February  16,  1865,  (Private  Laws  of  1865, 
Vol.  2,  p.  476,)  which  is  as  follows  : 

"Sec.  10.  The  president  and  trustees  shall  have  power  for 
the  abatement  of  nuisances  and  suppression  of  gaming  and 
bawdy  houses  in  said  town,  and  to  provide  by  ordinance  what 
shall  be  deemed  a  nuisance  :  Provided,  the  ordinance  declaring 
what.shall  be  deemed  a  nuisance  shall  contain  no  provision  on 
any  other  matter  or  subject,  and  before  the  same  shall  be  of 
force,  it  shall  be  submitted  to  the  voters  of  said  town  for  their 
approval  or  rejection,  in  such  manner  as  provided  by  ordinance, 
and  if  adopted  by  a  majority  of  voters  voting  for  or  against 
the  same,  it  shall  be  in  force  from  and  after  the  same  is  so 
adopted." 
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The  17th  section  of  the  act  provides,  that  "  no  by-law  or 
ordinance  shall  be  in  force  until  twenty  days  after  the  passage 
of  the  same,  or  such  later  period  as  may  be  fixed  in  any  by- 
law or  ordinance  ;  and  it  shall  be  the  duty  of  the  town  clerk  to 
post  up  copies  of  all  ordinances  and  by-laws  aifecting  the 
public,  under  his  certificate  and  the  seal  of  the  corporation, 
immediately  after  the  passage  of  the  same  ;  and  at  least  ten 
days  before  the  same  take  effect,  there  shall  be  posted  up  one 
copy  of  the  same  in  the  most  public  place  in   the  district. 

He       ^J       ^:       *    » 

The  6th  section  divides  the  town  into  four  districts. 

There  was  no  proof  offered  tending  to  establish  that  the 
ordinance  had  been  submitted  to  the  voters  of  the  town  for 
their  approval  or  rejection  ;  and  the  only  evidence  of  publi- 
cation was  the  testimony  of  John  Weber,  who  said  that  "he 
saw  two  notices  put  up  in  at  least  two  places  in  the  town  ; 
thought  they  were  put  up  in  three  places,  but  was  not  positive." 

When  the  ordinance  was  objected  to  by  appellant,  as  com- 
petent evidence,  it  devolved  upon  the  people  to  show,  or  offer 
to  show,  that  the  town  had  authority  to  pass  it.  City  of  Alton, 
v.  Hartford  Fire  Insurance  Company,  72  111.  328.  And  inas- 
much as  the  charter  provides  that  before  such  ordinances 
shall  be  in  force,  they  shall  be  submitted  to  the  voters  of  the 
town  for  their  approval  or  rejection,  it  was  indispensable  to 
its  validity  that  it  should  be  shown  that  this  ordinance  had  been 
so  submitted.  Municipal  corporations  exercise  only  delegated 
and  limited  powers,  and,  in  the  absence  of  express  statutory 
provisions  to  that  effect,  courts  are  authorized  to  indulge  in  no 
presumptions  in  favor  of  the  validity  of  their  ordinances.  If 
in  conformity  with  the  express  or  necessarily  implied  grant  in 
the  charter,  they  are  valid — otherwise  not. 

We  think  the  language  we  have  quoted  from  the  17th  sec- 
tion of  the  act  of  1865,  as  to  the  publication  of  the  ordinance, 
is  mandatory.  Those  who  are  to  be  affected  by  an  ordinance 
should  be  informed,  or  have  a  reasonable  opportunity  to  be 
informed,  of 'its  provisions  and  when  it  shall  take  effect,  that 
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they  may  arrange  their  affairs  and  govern  their  conduct  so  as 
to  avoid  liability  under  it.  This  end  is  designed  to  be  accom- 
plished by  this  section,  and  we  do  not  feel  warranted  in  assum- 
ing that  it  was  intended  it  might  be  dispensed  with. 

The  proof  failing  to  show  a  publication  as  required  by  the 
charter,  the  evidence  of  the  ordinance  should  have  been  re- 
jected. Trustees  of  Elizabethtown  v.  Lefler,  23  111.  90;  New- 
Ian  v.  President  and  Trustees  of  Aurora,  14  id.  364 ;  Barnett 
v.  President  and  Trustees,  etc.,  28  id.  62. 

We  are  referred  to  sec.  14,  chap.  51,  Rev.  Stat.  1874,  en- 
titled "Evidence  and  Depositions,"  which  provides  that  "The 
papers,  entries,  records  and  ordinances,  or  parts  thereof,  of  any 
city,  village,  town  or  county,  may  be  proved  by  a  copy  there- 
of, certified  under  the  hand  of  the  clerk,  or  the  keeper  thereof, 
and  the  corporate  seal,  if  there  be  any,  if  not,  under  his  hand 
and  private  seal."  The  first  clause  of  section  23  of  the  act  of 
1865,  before  referred  to,  is  substantially  the  same.  But  the 
effect  of  this  language  is  only  to  dispense  with  the  production 
of  the  original  by  making  the  copy  evidence.  The  copy  proves 
precisely  what  that  of  which  it  is  a  copy  would  prove  if  pro- 
duced, and  no  more.  If  the  original  had  been  here  produced 
instead  of  the  copy,  it  would  only  have  proved  what  it  recited. 
It  would  not  have  proved  that  it  had  been  submitted  to  the 
voters  of  the  town  for  their  approval  or  rejection,  nor  that  it 
had  been  posted  in  a  public  place  in  each  of  the  four  districts 
of  the  town  for  ten  days  before  the  offense  charged  against 
appellant  was  committed.  Proof  of  these  things  would  have 
had  to  be  made  otherwise  than  by  the  bare  production  of  the 
ordinance. 

It  is,  doubtless,  competent  for  the  Legislature  to  enact  that 
the  simple  production  of  the  ordinance  or  of  a  copy  thereof 
shall  be  prima  facie  evidence  that  every  step  has  been  taken 
with  reference  to  it,  essential  to  make  it  a  valid  ordinance. 
And  this  is  the  effect  of  sec.  65  of  the  general  act  in  relation 
to  the  incorporation  of  cities,  towns  and  villages.  (Rev.  Stat. 
1874,  p.  223.)     See  Byars  v.  The  City  of  ML  Vernon,  77  111. 
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468.  But  the  language  of  the  section  quoted  professes  no  such 
object.  It  does  not  say  that  the  ordinance  or  a  certified  copy 
shall  be  prima  facie  evidence  that  all  conditions  precedent  to 
its  validity  have  been  complied  with,  nor  by  any  equivalent 
language  import  that  the  mere  production  of  the  ordinance  or 
a  certified  copy  shall  be  prima  facie  evidence  of  the  validity 
of  the  ordinance,  but  it  simply  makes  the  certified  copy  evi- 
dence in  the  place  of  the  original. 

For  the  error  in  admitting  the  ordinance  in  evidence  with- 
out the  requisite  preliminary  proof,  the  judgment  is  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


James  C.  Young 


William  H.  Morgan. 

1.  Homestead — overplus  above  $1000  subject  to  lien.  A  judgment  or  deed  of 
trust,  as  to  property  occupied  as  a  homestead,  is  a  lien,  that  may  be  enforced 
against  the  overplus  of  the  same  above  the  value  of  $1000. 

2.  Deed  of  trust — when  not  extinguished  by  payment  and  release.  Where  a 
party  sold  land,  occupied  by  him  as  a  homestead,  subject  to  a  deed  of  trust, 
which  was  a  prior  lien  to  that  of  a  judgment,  the  purchaser  assuming  the  pay- 
ment of  the  debt  secured  by  the  trust  deed  as  a  part  of  the  purchase  money,  and 
the  purchaser  paid  the  same,  taking  a  release  of  the  trust  deed  instead  of  an 
assignment  thereof,  and  thereupon  the  homestead  was  set  off  and  the  residue 
of  the  land  sold  under  execution  issued  on  the  judgment,  it  was  held,  that  in 
equity  the  lien  of  the  trust  deed  was  not  extinguished  in  favor  of  the  judgment 
creditor,  but  that  the  purchaser  was  entitled  to  assert  the  same  for  his  own 
protection  and  have  the  sale  on  execution  set  aside. 

3.  Subrogation — to  lien  of  creditor  by  payment.  A  mere  stranger  or  volun- 
teer cannot,  by  paying, a  debt  for  which  another  is  bound.be  subrogated  to  the 
creditor's  rights  in  respect  to  the  security  given  by  the  real  debtor,  but  if  the 
person  who  pays  the  debt  is  compelled  to  do  so,  for  the  protection  of  his  own 
interests  and  rights,  then  the  substitution  should  be  made. 

4.  Where  a  purchaser  of  land  pays  off  a  debt  of  his  grantor  secured  by  a 
trust  deed  upon  the  premises,  as  a  part  of  the  purchase  money,  and  to  protect 
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liis  title  from  sale,  the  payment  is  not  a  voluntai-y  payment  by  a  stranger,  and 
he  will  be  subx-ogated  to  the  lien  of  the  deed  of  trust,  although  formally  released, 
so  as  to  cast  off  an  intervening  lien  of  a  judgment  against  his  grantor. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  J.  B.  Kagy,  for  the  appellant. 

Mr.  Henry  C.  Goodnow,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  to  remove  an  alleged  cloud 
upon  title  occasioned  by  the  sale  of  premises  under  execution. 

The  premises  were  46J  acres  of  land  owned  by  Philip  C. 
Whitehead,  who,  in  November,  1873,  executed  a  trust  deed 
upon  the  same  to  one  Marshfield  Steele  to  secure  the  payment 
to  Steele  of  a  promissory  note  made  by  Whitehead  for  the  sum 
of  $200,  payable  twelve  months  after  date.  Whitehead  had  a 
homestead  interest  in  the  premises. 

In  February,  1876,  Whitehead  conveyed  the  premises,  with 
a  release  of  the  homestead,  to  the  appellee,  William  H.  Morgan, 
for  the  consideration  expressed  of  $1362.51,  a  part  of  the  con- 
sideration being  the  sum  of  $205,  the  amount  due  on  the  trust 
deed  to  Steele,  which  Morgan  at  the  same  time  paid  off  and 
discharged,  Steele  executing  a  release  of  the  trust  deed  bearing 
the  same  date  with  the  conveyance  to  Morgan. 

In  March,  1875,  James  C.  Young  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county  in  which  the  premises 
were  situate,  transcripts  of  two  judgments  before  a  justice  of 
the  peace  in  his  favor  against  Whitehead,  which  thereupon, 
under  the  statute,  became  liens  upon  the  lands  of  Whitehead 
in  the  county,  the  same  as  if  the  judgments  had  been  obtained 
in  the  circuit  court. 

*  In  July,  1876,  executions  were  issued  from  the  clerk's  office 
of  the  circuit  court  on  the  judgments,  in  favor  of  Young, 
against  Whitehead,  which  executions  the  sheriff  levied  upon 
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the  premises  as  the  property  of  Whitehead.  The  sheriff  sum- 
moned three  commissioners,  under  the  homestead  act,  who 
appraised  the  premises  at  $1150,  and  set  off  34  acres  for  the 
homestead,  leaving  the  residue,  12J  acres,  to  be  sold  under  the 
execution,  which  was  accordingly  so  sold  by  the  sheriff  to 
Young  for  $112.97,  on  the  12th  of  August,  1876,  and  a  certi- 
ficate of  purchase  issued  to  him,  which  was  filed  and  recorded 
in  the  proper  office.  The  bill  is  by  Morgan,  to  set  aside  this 
sale  under  execution,  claiming  that  the  trust  deed  was  a  prior 
lien  to  the  judgments,  and  that  Morgan  should  have  the  benefit 
thereof,  as  such.  The  decree  granted  the  relief  prayed  by  the 
bill,  and  the  defendant  appealed. 

The  homestead  right  here  was  not  subject  to  a  judgment 
lien,  but  as  the  homestead  property  exceeded  $1000  in  value, 
a  judgment  or  deed  of  trust  became  a  lien  that  might  be  en- 
forced against  the  overplus,  above  that  value.  McDonald 
v.  Crandall,  43  111.  232.  The  trust  deed  here  was  the  older 
and  paramount  lien  to  that  of  the  judgments,  and  had  the 
question  been  one  between  Steele,  to  whom  the  trust  deed  was 
given,  his  debt  being  unpaid,  and  Young,  the  j udgment  creditor, 
there  can  be  no  doubt  the  former  would  have  been  entitled  to 
precedence;  and  the  point  of  inquiry  is,  whether  the  same 
preference  exists  in  favor  of  the  appellee,  Morgan,  who  paid  • 
to  Steele  the  debt  secured  by  his  trust  deed.  It  is  the  mani- 
fest right  and  equity  of  the  case  that  it  should. 

The  judgments,  before  Steele's  debt  was  paid,  were  liens  in 
respect  to  the  overplus  in  the  homestead  property,  subject  to 
the  trust  deed,  the  debt  it  secured  being  entitled  to  be  first 
satisfied  before  the  judgments,  and  there  is  no  equitable  reason 
why  the  judgment  creditor  should  now  be  entitled  to  anything 
more.  And  to  hold  him  so  entitled  would  be  to  allow  to  him 
an  unjust  advantage  as  arising  from  the  mere  form  of  the 
transaction  adopted  in  paying  to  Steele  his  debt — taking  a 
release  of  the  trust  deed  instead  of  an  assignment  of  it — and 
would  be  clearly  inequitable  as  respects  appellee. 


202  Young  v.  Morgan.  [June  T. 

Opinion  of  the  Court. 

Because  the  debt  secured  by  the  trust  deed  was  paid,  and  a 
release  of  the  trust  deed  executed  by  Steele,  must  it  be  held  to 
be  extinguished  and  all  benefit  on  account  of  it  entirely  gone, 
as  between  this  judgment  creditor  and  the  appellee,  Morgan? 
.  At  law,  the  deed  of  trust  was  extinguished.  The  debt  it  was 
given  to  secure  was  fully  paid,  and  a  release  of  the  trust  deed 
executed. 

But  upon  this  subject,  a  court  of  equity  is  not  guided  by 
the  rules  of  law.  There,  in  some  cases  a  mortgage  may  be 
deemed  to  be  kept  up  and  not. discharged  or  extinguished,  to  some 
purposes,  and  in  favor  of  some  persons  claiming  rights  under  it, 
when  to  other  purposes,  and  as  against  other  persons,  in  fur- 
therance of  justice,  it  may  be  taken  to  be  discharged  and 
extinguished.  It  is  a  familiar  instance,  that  it  is  the  right  of  a 
surety,  when  he  pays  the  debt  of  his  principal,  to  be  subrogated 
to  whatever  securities  the  creditor  may  hold.  See  Campbell  v. 
Carter,  14  111.  286,  upon  the  subject  of  keeping  a  charge  on 
on  foot  when  something  just  and  beneficial  requires  it. 

Appellee,  here,  bought  of  Whitehead  the  premises  subject 
to  this  trust  deed  which  Whitehead  had  given,  the  amount 
of  the  debt  it  was  given  to  secure  forming  a  part  of  the  con- 
sideration of  the  purchase.  On  payment  by  appellee  to  Steele 
of  the  amount  of  his  debt  secured  by  this  trust  deed,  the  pro- 
per mode,  for  the  full  protection  of  appellee's  interest  in  the 
premises,  would  have  been  to  have  taken  an  assignment  of  the 
deed  of  trust,  instead  of  a  release  of  it.  An  assignment  would 
have  been  carrying  out  the  true  intention  of  appellee  in  the 
matter — his  purpose  in  discharging  the  debt  secured  by  the 
deed  of  trust  being  for  the  assurance  of  his  title,  not  the  im- 
pairment of  it — and  it  would  have  been  indifferent  to  Steele 
which  form  of  instrument  he  executed.  The  form  of  a  release 
was  certainly  not  adopted  from  any  purpose  of  benefit  to  this 
judgment  creditor,  or  of  harm  to  the  interest  of  appellee. 
Because  this  particular  form  of  a  release  happened  to  be 
adopted,  does  it  necessarily  enure  to  the  benefit  of  the  judg- 
ment creditor  in  letting  in  the  lien  of  his  judgments  as  prior 
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to  that  of  the  trust  deed,  and  to  the  detriment  of  appellee,  to 
that  extent  ?  This  harsh  result  should  be  avoided  if  it  may  be, 
consistently  with  the  rules  of  equity.  We  think  it  may  be, 
under  the  application  of  the  doctrine  of  subrogation.  Appel- 
lee buying  the  land  of  Whitehead,  subject  to  the  trust  deed  to 
Steele,  the  payment  by  him  to  Steele  of  the  debt  secured  by 
the  trust  deed  was  not  a  voluntary  payment  by  a  stranger,  but 
it  was  a  payment  which  appellee  was  compelled  to  make  in 
order  to  the '  protection  of  his  title  to  this  land  which  he  had 
purchased. 

In  Hough  v.  jEtna  Life  Insurance  Co.  57  111.  319,  this 
court  recognized  and  applied  the  doctrine,  that  a  mere  stranger 
or  volunteer  can  not,  by  paying  a  debt  for  which  another  is 
bound,  be  subrogated  to  the  creditor's  rights  in  respect  to  the 
security  given  by  the  real  debtor.  But  if  the  person  who  pays 
the  debt  is  compelled  to  pay,  for  the  protection  of  his  own 
interests  and  rights,  then  the  substitution  should  be  made. 

We  think  the  principle  may  be  properly  applied  here,  and 
that  appellee  should  be  substituted  to  the  lien  under  the  deed 
of  trust.  Such,  in  effect,  being  the  decree  of  the  circuit  court, 
it  is  affirmed. 

^  Decree  affirmed. 


Martha  A.  Smith  et  al. 


Johnson  Davis,  Admr. 

1.  Appeal  bond — right  to  insist  on  statutory  bond.  While  it  is  true  that  a 
bond  given  on  appeal  from  the  judgment  of  a  justice  of  the  peace,  not  in  sub- 
stance the  same  as  that  required  by  statute,  will  bind  the  appellant  and  his 
sureties  as  a  common  law  obligation,  still,  the  appellee  has  a  right  to  insist 
upon  a  bond  in  the  form  prescribed  by  the  statute. 

2.  Same — -form  held  bad.  A  bond  given  on  appeal  from  a  judgment  of  a 
justice  of  the  peace  with  this  condition:  "Now,  if  the  said  A  B  and  C  D  shall 
prosecute  their  appeal  with  effect,  and  shall  pay  whatever  judgment  may  be 
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rendered  by  the  court  on  dismissal  or  trial  of  said  appeal,  then,"  etc.,  is  not  in 
substantial  conformity  with  the  law  of  1874,  While  the  precise  language  of 
the  statutory  form  need  not  be  employed,  the  substance  must  be  the  same. 

3.  Appeal — dismissal  for  defective  bond.  On  motion  to  dismiss  an  appeal 
for  want  of  a  good  and  sufficient  bond,  the  appellant  may  be  ruled  to  give  a 
statutory  bond,  and  failing  to  do  so,  the  appeal  may  be  rightfully  dismissed. 

4.  Practice — setting  aside  order  dismissing  appeal.  It  is  discretionary  with 
the  court  whether  it  will  set  aside  an  order  dismissing  an  appeal,  and  permit 
a  sufficient  appeal  bond  to  be  filed. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  the  appellants. 

Mr.  William  Walker,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  first  day  of  December,  1876,  appellee  obtained  a 
judgment  before  a  justice  of  the  peace  against  appellants. 
They  appealed  to  the  circuit  court,  and  filed  an  appeal  bond, 
with  this  condition:  "Now,  if  the  said  Martha  A.  Smith  and 
John  C.  Smith  shall  prosecute  their  appeal  with  effect,  and 
shall  pay  whatever  judgment  may  be  rendered  by  the  court 

upon   dismissal  or  trial  of  said  appeal,  then ,"  etc., 

which,  it  will  be  observed,  is  in  conformity  to  the  require- 
ments of  the  statute  of  1845.  The  6 2d  section  of  chap.  79, 
entitled  "Justices  and  Constables/'  (Rev.  Stat.  1874,  p.  647,) 
gives   this   as    the  form    of  the   condition  of  such   a   bond: 

"Now,  if  the  said shall  prosecute  his  appeal  with  effect, 

etc.,  and  pay  whatever  judgment  may  be  rendered  against 
them  by  said  court  upon  the  trial  of  said  appeal,  or  by  con- 
sent, or  in  case  the  appeal  is  dismissed  will  pay  the  judgment 
rendered  against  them  by  said  justice,  and  all  costs  occasioned 
by  said  appeal,  then ,"  etc.  Thus  it  is  seen  the  lan- 
guage of  the  two  conditions  is  different. 

Whilst  it  may  be  true  that  the  precise  language  of  the  stat- 
ute need  not  be  employed,  it  is  certainly   true  that  the  sub- 
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stance  must  be  the  same :  and  whilst  it  may  be  true  that  a 
bond  not  in  substance  the  same  would  bind  appellant  and  his 
sureties  as  a  common  law  obligation,  still,  the  appellee  has 
the  right  to  insist  upon  a  bond  in  the  form  prescribed  by  the 
statute.  On  a  motion  to  dismiss,  the  appellant  may  be  ruled 
to  give  a  statutory  bond,  and  failing  to  do  so,  the  appeal  may 
be  rightfully  dismissed.  Here,  the  bond  was  not  in  the  statu- 
tory form,  and  appellants  failing  to  file  such  a  bond  within 
the  time  limited  by  the  rule,  the  court  did  right  in  dismissing 
the  appeal. 

It  was  entirely  discretionary  whether  the  court  would  set 
aside  the  order  dismissing  the  appeal,  and  permit  a  sufficient 
appeal  bond  to  be  filed,  and  the  record  fails  to  show  any  abuse 
of  the  discretion,  and  we  have  no  power  to  interfere. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Delilah  A.  Pigg  et  al. 


Josephine  Carroll  et  al. 

1.  Witness — competency — husband  for  wife.  On  bill  filed  by  heirs  of  an 
intestate  for  the  partition  of  lands  inherited,  and  for  other  relief,  in  respect 
to  advancements  as  affecting  the  rights  of  the  parties,  the  husband  of  a  party 
is  a  competent  witness  in  her  behalf. 

2.  In  a  suit  for  the  partition  of  land,  involving  the  question  of  advance- 
ments by  the  common  ancestor,  the  parties  can  not  be  said  to  sue  and  be  sued 
as  heirs,  any  more  than  if  the  property  had  been  acquired  otherwise  than  by 
inheritance;  and  that  clause  of  the  statute  which  inhibits  parties  in  interest 
or  of  record  in  such  cases  from  becoming  witnesses  on  their  own  motion,  has  no 
application.  As  the  litigation  concerns  the  separate  property  of  married  women 
in  a  case  wherein  they  may  be  witnesses,  their  husbands  also  are  competent 
witnesses  in  their  behalf. 

3.  Advancements — bringing  into  hotchpot  on  partition.  Where  advance- 
ments are  shown  to  have  been  made  by  an  ancestor  in  his  lifetime  to  his 
children,  of  unequal  values,  on  bill  for  partition  of  real  estate  inherited  from 
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such  ancestor  it  is  proper  for  the  court  first  to  find  the  value  of  each  advance- 
ment, and  require  the  same  to  be  brought  into  hotchpot. 

4.  Same — time  at  which  value  is  to  be  ascertained.  The  date  of  an  advance- 
ment is  the  time  when,  in  fact,  it  was  made  and  possession  taken  under  it, 
and  not  the  date  of  the  deed  made  subsequent  thereto  conveying  the  property, 
which  is  but  the  fulfillment  of  the  ancestor's  bounty,  and  relates  back  to  the 
time  when  the  gifts  were  in  fact  made,  and  its  value  should  be  estimated  from 
the  time  possession  was  taken  by  the  donee. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  bill  for  partition,  filed  by  Delilah  A.  Pigg, 
Thomas  J.  Pigg,  Samuel  Pigg  and  William  Pigg,  against 
Josephine  Carroll,  Elizabeth  Carroll,  Mary  L.  Chance,  Eliza- 
beth Rogers  and  Telitha  C.  Layson. 

One  of  the  appellants,  Thomas  J.  Pigg,  claimed  two  shares 
of  the  real  estate,  one  as  one  of  the  heirs  at  law  of  Thomas  H. 
Pigg,  deceased,  and  another  as  the  purchaser  of  the  interest 
of  Sarah  J.  Bruif,  one  of  the  children  of  said  Thomas  H.  Pigg. 
Each  of  the  other  appellants  claimed  one  share,  and  it  was 
charged  that  Elizabeth  Rogers  was  entitled  to  one  share,  Mary 
Chance,  as  only  child  of  Martha  Rogers,  one  share,  Elizabeth 
and  Josephine  Carroll  one  share  jointly,  they  representing  the 
share  of  their  deceased  mother,  Ellen  Carroll,  daughter  of  said 
Thomas  H.  Pigg. 

The  bill  also  charged  various  advancements,  made  by  the 
ancestor  in  his  lifetime.  The  other  material  facts  appear  in 
the  opinion. 

Mr.  William  Walker,  Messrs.  W.  &  E.  S.  Stoker,  and 
Mr.  S.  L.  Bryan,  for  the  appellants. 

Mr.  Henry  C.  Goodnow,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  proceeding  Avas  to  divide  the  real  estate  of  which 
Thomas  H.  Pigg  died  seized,  among  his  several  heirs,  and  for 
other  relief  in  connection  with  the  distribution  of  his  estate. 
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Advancements  had  been  made  by  the  intestate,  in  real  estate 
to  his  sons  and  personalty  to  his  daughters,  and  the  matters 
in  dispute  relate  to  the  value  of  such  advancements.  On  the 
hearing  the  husbands  of  two  of  the  heirs  were  permitted  to 
testify  on  their  behalf,  but  we  do  not  understand  they  were 
incompetent  witnesses  under  the  statute  that  defines  the  com- 
petency of  witnesses  in  civil  cases.  The  property  involved 
belonged  to  the  litigants,  and  it  makes  no  difference  how  they 
acquired  the  title  to  it,  whether  by  purchase  or  descent. 
Under  our  statute,  parties  are  competent  witnesses  notwith- 
standing their  interest  in  the  property,  except  where  they  sue 
or  defend  in  certain  representative  capacities.  There  is,  how- 
ever, no  more  reason  for  saying  the  parties  in  this  case  sue  or 
defend  as  heirs  than  if  the  property  had  been  acquired  other- 
wise than  by  inheritance,  and  that  clause  of  the  statute  which 
inhibits  parties  in  interest  or  of  record  in  such  cases  from 
becoming  witnesses  on  their  own  motion,  has  no  application  to 
the  case  in  hand.  As  the  litigation  concerns  the  separate 
property  of  married  women  in  a  case  where  they  may  be  wit- 
nesses, their  husbands  are  also  competent  witnesses  on  their 
behalf. 

An  effort  was  made  to  show  the  intestate  had  made  equal 
advancements  to  his  sons  and  daughters,  by  the  conveyance 
to  the  former  of  lands  and  of  money  and  articles  of  personal 
property  to  the  latter,  but  that  theory  of  the  case  is  not  sus- 
tained by  any  satisfactory  evidence.  It  is  proved  such 
advancements  were  made,  but  it  is  by  no  means  proved  they 
were  of  equal  value,  and  the  court  was  right  in  first  endeavor- 
ing to  ascertain  the  value,  and  requiring  the  same  to  be  brought 
into  hotchpot  with  the  whole  estate,  before  decreeing  partition. 

The  point  most  contested  is  as  to  the  value  of  the  lands 
conveyed  by  the  intestate  to  his  sons  by  way  of  advancements. 
No  question  is  made  but  that  the  value  is  to  be  placed  on  the 
advancements  at  the  time  the  same  were  made,  but  the  dis- 
agreement is  as  to  what  shall  be  regarded  as  the  time  when 
such  advancements  were  in  fact  made  to  the  sons  by  the  intes- 
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tate,  whether  at  the  date  possession  was  taken  or  at  the  date 
of  the  deeds  conveying  the  property.  Under  the  testimony,  it 
seems  clear  the  former  ought  to  be  treated  as  the  date  of  the 
advancements.  The  making  of  the  deeds  at  a  later  period  was 
in  fulfillment  of  the  ancestor's  bounty,  and  relates  back  to  the 
date  the  gifts  were  in  fact  made.  It  was  many  years,  in  case 
of  two  of  the  heirs,  after  possession  was  taken  before  any 
deeds  were  made  to  them,  and  in  the  meantime  their  labor 
and  the  general  appreciation  in  the  values  of  all  property  had 
given  increased  value  to  the  lands,  that  was  not  the  gift  of 
the  ancestor,  and  of  course  could  not  be  justly  estimated  in 
arriving  at  the  value  of  the  advancements. 

Regarding  the  time  possession  was  taken  by  the  beneficiaries 
as  the  time  when  the  values  of  the  advancements  should  be 
estimated,  it  does  not  seem  the  values  placed  on  the  lands  are 
justified  by  anything  contained  in  the  record.  They  are  cer- 
tainly higher  than  the  evidence  will  warrant.  Prices  were 
placed  upon  the  lands  by  the  witnesses  at  the  time  possession 
was  taken,  and  also  at  the  date  of  the  deeds,  and  it  can  not  be 
known  certainly  at  what  time  the  court  estimated  the  same. 
If  at  the  latter  date,  it  was  wrong,  and  if  at  the  former,  we  are 
not  entirely  satisfied  with  the  values  fixed.  At  least  the  case 
ought  to  be  reheard,  when  the  court  will  confine  the  testimony 
as  to  the  value  of  the  advancements  to  the  time  when  posses- 
sion was  taken  of  the  lands  by  the  donees. 

As  the  decree  is  to  be  reversed,  it  will  not  be  necessary  to 
remark  upon  objections  taken  to  the  form  of  the  decree.  Any 
mere  formal  errors  can  be  readily  corrected.  Time  for  con- 
sideration has  now  elapsed,  and  the  court  can,  with  propriety, 
require  all  the  heirs  to  elect  at  once  whether  they  will  bring 
their  several  advancements  into  hotchpot  with  the  whole 
estate,  and  share  in  the  distribution  to  be  made. 

On  account  of  the  error  indicated,  the  decree  will  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 
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Frederick  Rabberman 

v. 

John  Hause  et  al. 

Chancery — bill  to  enjoin  judgment  must  be  in  name  of  the  defendant  therein. 
A  bill  in  the  name  of  Valentine  Rabberman  to  enjoin  the  collection  of  a  judg- 
ment against  Frederick  Rabberman,  is  fatally  defective,  failing  to  show  any 
equity. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  bill  in  chancery,  in  the  name  of  Valentine  Rab- 
berman as  complainant,  against  John  Hause,  and  Herman  G. 
Weber,  sheriff,  to  enjoin  the  collection  of  a  judgment  recovered 
in  the  St.  Clair  circuit  court  by  said  Hause  against  one  Fred- 
erick Rabberman.  The  court  dismissed  the  bill  for  want  of 
equity,  and  Frederick  Rabberman  appealed  from  the  order. 

Messrs.  Ncetling  &  Halbert,  for  the  appellant. 

Mr.  William  Winkelman,  for  the  appellees. 

Per  Curiam:     We  see  no  cause  to  disturb  the  decree  below. 

The  judgment  sought  to  be  enjoined  is  against  Frederick 
Rabberman,  but  the  bill  professes  to  be  by  Valentine  Rabber- 
man and  is  signed  by  him  as  counsel. 

It  may  be,  as  insisted  by  counsel,  that  this  is  but  a  slip  of 
the  pen  by  the  draftsman,  and  that  Frederick,  and  not  Valen- 
tine, was  intended.  If  so,  it  was  a  serious  slip;  it  makes  a 
party  complaining  by  one  name  to  enjoin  a  judgment  against  a 
party  of  another  name.  And  as  the  bill  is  before  us,  the  court 
below  was  authorized  to  hold  there  was  no  equity  in  the  bill. 

The  decree  is  affirmed. 

Decree  affirmed. 
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Hugh  Kirkpatrick 


James  T.  Cooper. 

1.  Appeal — time  to  object  to  sufficiency  of  appeal  bond.  Where  a  party  lies 
by  for  more  than  a  year,  and  until  the  cause  has  passed  through  this  court, 
without  objection  to  an  appeal  bond  given  on  an  appeal  from  a  justice  of  the 
peace,  he  can  not  have  the  appeal  dismissed  for  the  deficiency  of  the  bond. 

2.  Appeal  bond — amendment.  Where  a  party  appealing  from  the  judg- 
ment of  a  justice  of  the  peace  was  allowed  to  amend  the  appeal  bond  by  adding 
his  name  thereto,  it  not  being  to  the  prejudice  of  the  opposite  party,  but  for 
his  benefit,  it  was  held  that  the  latter  could  not  be  allowed  to  urge  the  amend- 
ment was  erroneous. 

3.  Jurisdiction — of  justice  of  the  peace  as  to  amount,  how  determined.  On  the 
trial  of  an  appeal  from  a  justice's  court  of  an  action  of  replevin,  it  is  no 
error  for  the  court  to  instruct  the  jury  if  they  believe,  from  the  evidence, 
that  the  property  replevied  is  of  greater  value  than  $200,  to  find  for  the  defend- 
ant, and  in  estimating  the  value  of  the  property,  they  should  consider  not 
what  it  might  have  brought  at  forced  sale,  but  what  it  was  worth. 

4.  Same — not  solely  a  question  of  law.  The  question  of  jurisdiction  in  a  suit 
originating  before  a  justice  of  the  peace,  is  not  solely  a  question  of  law,  but 
one  of  law  and  fact.  The  value  of  the  property  in  controversy  in  replevin  is 
one  of  fact  to  be  found  by  the  jury. 

5.  Special  verdict.  Our  practice  in  this  respect  does  not  require  that  a 
special  verdict  shall  be  returned  any  more  than  in  other  cases. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Gillespie  &  Happy,  for  the  appellant. 

Mr.  Frank  W.  Burnett,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  replevin,  commenced  by  appellant 
against  appellee  before  a  justice  of  the  peace  of  Madison 
county,  and  taken  by  appeal  to  the  circuit  court  of  that  county. 
Judgment  was  given   by  the  circuit  court,  at  its  March  term, 
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1875,  that  the  cause  be  dismissed  for  want  of  a  sufficient 
affidavit.  From  that  judgment  an  appeal  was  prosecuted  to 
this  court,  where,  at  the  June  term,  1875,  the  judgment  below 
was  reversed  and  the  cause  remanded.  Kirkpatrick  v.  Cooper, 
77  111.  565. 

Afterwards,  on  the  7th  of  April,  1876,  appellee  asked  and 
obtained  leave  to  amend  his  appeal  bond  by  adding  his  name 
thereto.  Appellant  then  moved  to  strike  the  appeal  bond 
from  the  files,  which  motion  the  court  overruled.  The  cause 
then  was  submitted  to  a  jury,  who  rendered  a  verdict  in  favor 
of  appellee,  and  the  court,  after  overruling  appellant's  motion 
for  a  new  trial,  gave  judgment  upon  the  verdict. 

It  is  argued  that  the  court  erred  in  allowing  the  appeal  bond 
to  be  amended.  Conceding  this  to  be  true,  how  does  it 
prejudice  appellant?  He  had  lain  by  without  making  any 
objection  to  the  bond  for  more  than  a  year,  during  which  time 
the  cause  had  passed  through  this  court,  and,  on  well  settled 
principles  requiring  objections  of  this  kind  to  be  urged  at  the 
earliest  opportunity,  he  could  not  then  have  moved  to  dismiss 
the  appeal  because  of  the  deficiency  of  the  bond.  The  amend- 
ment made  to  the  bond  did  not  make  it  worse,  but  better  than 
it  was  before,  so  that  appellant  was  benefited  rather  than  pre- 
judiced by  the  act;  and  he  can  not  be  allowed  to  urge  that  its 
amendment  was  erroneous. 

Appellant  complains  of  the  first  instruction  given  at  the 
instance  of  appellee,  which  is  as  follows : 

"The  court  instructs  the  jury,  that  if,  in  this  case,  they  be- 
lieve, from  the  evidence,  that  the  property  in  question,  viz: 
horse,  wagon,  harness  and  tea,  were,  altogether,  of  greater 
value  than  $200,  then  the  jury  should  find  for  the  defendant. 
That  in  estimating  the  value  of  said  property,  the  jury  should 
consider  not  what  the  property  might  have  brought  at  forced 
sale,  but  what  the  property  was  worth." 

It  is  argued,  the  question  of  jurisdiction  is  for  the  court  and 
not  for  the  jury,  and  that  this  instruction  leaves  the  question 
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entirely  to  the  jury.  We  do  not  so  understand  the  instruction. 
The  question  of  jurisdiction  is  not  solely  a  question  of  law, 
but  one  of  law  and  fact.  If  the  value  of  the  property,  which 
is  a  question  of  fact  to  be  determined  by  the  jury,  exceeds 
$200,  then  the  law  is,  that  the  justice  has  no  jurisdiction.  This 
instruction  only  leaves  the  jury  to  determine  the  fact  whether 
or  not  the  value  of  the  property  exceeds  $200,  and  then  says, 
if  it  does,  the  law  is,  the  justice  has  no  jurisdiction,  and  directs, 
therefore,  that,  on  such  finding,  the  verdict  should  be  for  the 
defendant.  The  jury  are  not  left  to  determine  any  question 
of  law,  but  simply  the  fact,  on  which  the  court  declares  the 
conclusion  of  law  that  results. 

This  is  so  in  all  cases  where  the  jury  are  left  to  return  a 
general  verdict.  The  court  tells  the  jury,  that  if  they  find 
certain  facts,  what  the  conclusion  of  law  thereupon  is,  and 
that  their  verdict  must  therefore  be  either  for  the  one  party 
or  the  other,  as  the  case  may  be.  No  written  pleadings  are 
required  on  trials  before  justices  of  the  peace,  and  our  practice 
does  not  in  this  respect,  more  than  in  others,  require  that  special 
verdicts  shall  be  returned. 

It  is  sufficient  to  say,  upon  the  remaining  point  made,  that 
the  question  is  one  of  fact,  and  there  was  evidence  upon  which 
to  justify  the  finding  of  the  jury,  which  we  are  unable  to  say, 
from  anything  before  us,  may  not  have  been  abundantly  suffi- 
cient for  that  purpose. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Bernard  Rosenmueller  et  al. 

v. 

Frank  A.  Lampe. 

1.  Evidence — receipt  in  full.  A  written  receipt  in  full  for  services  is  evi- 
dence of  the  highest  and  most  satisfactory  character,  and  to  do  away  with  its 
force  the  testimony  should  be  convincing. 
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2.  Accord  and  satisfaction  —  money  paid  on  settlement  of  disputed  claim. 
Where  a  sum  of  money  is  paid  in  settlement  of  a  disputed  claim,  in  which  a 
greater  amount  is  claimed,  it  is  a  good  accord  and  satisfaction,  and  a  bar  to  a 
subsequent  suit  for  the  balance  claimed. 

3.  Former  judgment — when  a  bar  to  second  suit.  Where  a  party  was  em- 
ployed by  the  trustees  of  a  church  to  perform  certain  services  for  one  year,  for 
a  fixed  compensation,  and  afterwards  performed  similar  services  in  the  next 
year  at  the  request  of  the  priest,  on  the  promise  of  the  same  compensation,  and 
after  all  the  services  were  performed  recovered  judgment  against  the  trustees 
for  a  balance  due  him  for  the  first  year,  before  a  justice  of  the  peace,  and  then 
sued  for  a  balance  due  on  the  last  year,  it  was  held,  that  the  first  recovery  was 
a  bar  to  the  second  suit,  it  being  considered  as  growing  out  of  the  original 
contract. 

4.  Splitting  cause  of  action.  An  entire  claim  arising,  either  upon  a  con- 
tract or  from  a  wrong,  can  not  be  divided  and  made  the  subject  of  several 
suits ;  and  if  several  suits  be  brought  for  different  parts  of  such  a  claim,  a 
judgment  on  the  merits  in  either  will  be  available  as  a  bar  in  the  other  suits. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  suit  by  appellee  against  appellants,  as  trustees 
of  the  Lebanon  Catholic  Church,  brought  on  the  fourth  day 
of  November,  1876,  for  $199.80,  claimed  to  be  due  for  services 
for  teaching  school  and  for  church  services,  in  which  appellee 
recovered  a  judgment  for  that  amount,  and  the  defendants  ap- 
pealed. 

According  to  the  testimony  of  appellee,  in  October,  1874, 
the  trustees  appointed  him  as  teacher  in  their  school,  he  being 
engaged  for  ten  months,  and  to  get  one  dollar  from  each  child, 
and  when  the  children  were  too  poor  to  pay  it,  the  congrega- 
tion was  to  make  up  the  dollar,  and  besides  this,  they  promised 
him  $100  for  church  services.  After  the  first  year  the 
priest  told  him  he  should  stay  another  year,  which  he  did, 
teaching  ten  months  the  second  year,  performing  the  church 
services  of  ringing  the  bell  and  playing  the  organ  on  Sundays. 
On  his  bill  for  services  the  second  year,  he  acknowledges  to 
have  received  of  the  children  $134.20,  and  of  the  trustees  $100, 
leaving  the  balance  claimed  of  the  latter  $199.80.     The  testi- 
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mony  is  clear  that  the  trustees  did  not  employ  appellee  the 
second  year,  and  they  denied  any  liability  on  account  of  the 
second  year's  services,  but,  after  they  had  been  rendered,  they 
felt  willing  to  pay  appellee  $100,  as  they  had  paid  that  the 
year  before,  and  that  is  all  they  were  to  pay,  as  they  testify, 
under  their  employment  of  appellee  the  first  year.  Appellee 
ceased  teaching,  and  his  services  ended,  at  the  close  of  June, 
1876. 

July  10,  1876,  the  trustees  paid  him  $100,  for  which  he  gave 
this  receipt: 

"Lebanon,  III,  July  10,  1876. 

Received  of  J.  C.  Mueller,  treasurer  of  the  Catholic  Church, 
$100,  in  full  for  salary  as  teacher,  and  services  in  church,  from 
September  1st,  1875,  to  July  1st,  1876. 

Frank  A.  Lampe." 

On  July  21st,  1876,  appellee  brought  a  suit  against  the  ap- 
pellants, as  trustees,  etc.,  before  a  justice  of  the  peace  in 
St.  Clair  county,  for  $54.65,  on  a  "  demand  for  services  for 
teaching  school,  and  attending  to  church,  and  ringing  the  bell," 
and  recovered  judgment  therefor  in  that  suit  July  29,  1876, 
which  was  subsequently  collected  on  execution. 

Mr.  James  M.  Dill,  and  Mr.  Wm.  C.  Kueffner,  for  the 
appellants. 

Messrs.  Kcerner  &  Turner,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Upon  the  facts  in  this  case,  we  do  not  see  how  this  judgment 
can  be  sustained.  After  the  performance  of  all  these  services 
appellee  was  paid  $100  on  account  of  them,  and  gave  a  written 
receipt  for  that  sum  as  in  full  for  salary  as  teacher  and  ser- 
vices in  church,  from  September  1st,  1875,  to  July  1st,  1876. 
It  is  for  such  services  during  that  period  that  the  suit  is 
brought. 
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As  Ave  said  in  Winchester  v.  Grosvenor,  44  111.  425,  a  writ- 
ten receipt  is  evidence  of  the  highest  and  most  satisfactory  char- 
acter, and  to  do  away  with  its  force  the  testimony  should  be 
convincing. 

No  such  convincing  testimony,  in  our  view,  was  introduced 
here. 

The  $100  would  appear  to  have  been  paid  in  settlement  of 
a  dispute  between  the  parties,  appellee  claiming  more  at  the 
time,  according  to  the  testimony.  It  is,  then,  a  good  accord  and 
satisfaction.  Stover  v.  Mitchell,  45  111.  213;  Nichols  v.  Brads- 
by,  78  id.  44. 

Again,  after  the  cause  of  action  upon  which  this  suit  was 
brought  had  fully  accrued  to  appellee,  he  brought  suit  against 
appellants,  and  recovered  a  judgment  for  $54.65  for  services 
rendered  the  first  year,  which  was  final,  and  was  paid.  This, 
we  conceive,  bars  the  present  suit.  The  rule  is  fully  estab- 
lished, that  an  entire  claim,  arising  either  upon  a  contract  or 
from  a  wrong,  can  not  be  divided  and  made  the  subject  of 
several  suits  ;  and  if  several  suits  be  brought  for  different 
parts  of  such  a  claim,  a  judgment  upon  the  merits  in  either 
will  be  available  as  a  bar  in  the  other  suits.  Camp  v.  Morgan, 
21  111.256;  Lucas  v.  LeCompte,  42  id.  303 ;  Casselberry  v. 
Forquer,  27  id.  170.  The  two  years'  services  having  been  per- 
formed, and  any  claim  therefor  due,  when  the  first  suit  was 
brought,  we  think  it  should  be  viewed  in  the  light  of  an  en- 
tire demand,  incapable  of  division,  for  the  purpose  of  prosecu- 
tion. And  this,  even  under  the  more  restricted  rule  laid 
down  in  Secor  v.  Sturgis,  16  N.  Y.  548,  qualifying  somewhat 
the  extent,  in  this  respect,  of  former  decisions  in  that  State. 
The  claim  for  the  respective  years'  services  must  be  considered 
as  growing  out  of  the  one  contract  made  in  1874. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Philander  Gould 


The  People  of  the  State  of  Illinois. 

1.  Criminal  law — person  can  not  be  tried  in  county  court  on  a  simple  affidavit. 
A  person  can  not  be  tried,  and  convicted  of  a  riot,  in  the  county  court,  upon  a 
simple  affidavit  of  the  commission  of  the  offense,  without  any  information, 
where  the  affidavit  is  not  in  the  form  of  an  information,  and  does  not  state 
that  the  proceeding  is  carried  on  in  the  name  and  by  the  authority  of  the 
people  of  the  State  of  Illinois,  and  does  not  conclude  "  against  the  peace  and 
dignity  of  the  same." 

2.  Same — trial  without  plea  is  error.  It  is  error  to  try  a  defendant  for  a 
misdemeanor  in  the  county  court  without  any  plea  to  the  information  or  in- 
dictment. 

AVrit  of  Error  to  the  County  Court  of  Edwards  county ; 
the  Hon.  J.  M.  Campbell,  Judge,  presiding. 

Messrs.  Bell  &  Green,  and  Mr.  H.  J.  Strawn,  for  the 
plaintiff  in  error.  s 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  prosecution  for  a  riot,  in  the  county  court  of 
Edwards  county.  As  the  foundation  of  the  prosecution,  this 
affidavit  was  filed  as  the  information  : 

"Joseph  Weber,  of  the  county  of  Richland  and  State  of 
Illinois,  after  being  first  duly  sworn,  upon  his  oath  says,  that 
Philander  Gould  and  William  Newbery,  of  said  county  of 
Edwards,  on  the  17th  day  of  December,  A.  D.  1877,  at  said 
county  of  Edwards,  did  do  a  lawful  act  in  a  violent  and  tu- 
multuous manner,  in  this,  that  they  took  possession  of  certain 
hogs  under  a  chattel  mortgage  given  by  said  Weber  to  the 
said  Gould,  and  they  took  possession  of  the  same  in  a  violent 
and  tumultuous  manner,  and  maltreated  and  abused  the  said 
Weber. 

Joseph  Weber." 

It  was  sworn  to  before  the  county  clerk. 
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In  this  case  there  is  an  affidavit  charging  that  a  riot  was 
committed,  giving  time  and  place,  but  there  was  no  informa- 
tion filed,  nor  is  the  affidavit  in  the  form  of  an  information. 
In  the  case  of  Parris  v.  The  People,  76  111.  274,  it  was  held 
that  the  act  conferring  jurisdiction  in  cases  of  misdemeanors, 
on  county  courts,  does  not  dispense  with  the  requirements  of 
an  indictment;  that  the  accused  is  still  entitled  to  be  informed 
of  the  offense  with  which  he  is  charged,  and  with  the  same 
certainty  as  is  required  in  an  indictment.  Such  an  informa- 
tion should  charge  the  accused  positively  with  the  commission 
of  the  offense.  Such  an  information,  like  an  indictment, 
should  be  carried  on  "in  the  name  and  by  the  authority  of 
the  people  of  the  State  of  Illinois,"  and  conclude,  "  against 
the  peace  and  dignity  of  the  same."  In  this  case  there  is  no 
information  filed,  nor  does  the  affidavit  purport  to  supply  its 
place.  It  does  not  state  that  the  proceeding  is  carried  on  in 
the  name  and  by  the  authority  of  the  people  of  the  State  of 
Illinois,  and  against  the  peace  and  dignity  of  the  same. 

This  proceeding  is  not  in  conformity  with  the  statute,  and 
is  governed  by  Parris  v.  The  People,  and  according  to  which 
there  was  no  sufficient  information  to  authorize  a  trial  and 
conviction. 

There  is  another  error.  It  nowhere  appears  in  the  record 
that  the  defendants  ever  filed  any  plea  in  the  proceeding. 
Under  an  indictment,  a  plea  is  indispensable  to  a  trial  unless 
the  accused  stands  mute.  The  statute  has  not  dispensed  with 
a  plea,  and  it  was  error  to  try  the  case  without  a  plea. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  re 
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William  Gravett 

v. 

George  Mugge. 

1.  New  trial — finding  on  the  evidence.  In  trespass  for  taking  and  carrying 
away  lumber,  where  the  proof  showed  the  exact  number  of  feet  taken,  and  its 
value,  amounting  to  $1005.71,  and  the  proof  showed  that  other  lumber  of  the 
plaintiff  was  washed  away,  and  the  jury  found  a  verdict  of  $3000  in  favor  of 
the  plaintiff,  upon  which,  after  a  remittitur  of  $1700,  judgment  was  rendered 
for  $1300,  it  was  held,  that  the  verdict,  as  returned,  was  so  grossly  in  excess 
of  the  actual  damages,  that  a  new  trial  should  be  awarded. 

2.  Damages — exemplary,  in  excess  in  trespass.  Where  the  lumber  of  another 
is  taken  in  good  faith  by  a  defendant,  under  the  confident  belief  it  all  belonged 
to  his  principal,  except  a  small  quantity  taken  to  save  it  from  being  washed 
away  by  a  flood  and  lost,  such  defendant  ought  only  to  be  responsible  in  actual 
damages,  and  an  instruction  authorizing  exemplary  damages  should  not  be 
given. 

3.  Sale — when  the  title  passes.  Where  a  lot  of  lumber  sold  and  paid  for  is 
delivered  to  the  agent  of  the  purchaser,  the  title  will  pass,  although  by  the 
terms  of  the  sale  it  is  to  be  measured  when  delivered.  The  provision  for 
measuring  is  one  for  the  benefit  of  the  seller,  which  he  may  waive.' 

4.  Trespass — taking  lumber  under  contract  of  sale.  The  agent  of  a  purchaser 
is  not  liable  in  trespass  to  the  former  owner  for  taking  lumber  sold  and  deliv- 
ered by  the  latter  to  the  purchaser  or  his  agent,  but  for  whatever  lumber  is 
taken  and  appropriated,  which  had  not  been  delivered  under  the  contract,  the 
party  so  taking  will  be  liable. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Messrs.  Crebs  &  Conger,  for  the  appellant. 

Mr.  Andrew  D.  Duff,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  in  trespass  by  George  Mugge 
against  William  Gravett,  for  taking  and  carrying  away  a  lot 
of  lumber  which  plaintiif  claims  belonged  to  him.  The  lum- 
ber taken  by  defendant  was  afterwards  measured,  and  it  was 
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found  there  were  in  all  31,349  feet.  A  portion  of  it  was  good 
lumber,  and  was  worth  $38  per  1000  feet,  and  the  residue  was 
what  is  called  "  culls,"  and  was  worth  $20  per  1000  feet. 
The  exact  number  of  feet  of  each  kind  of  lumber  is  given,  so 
that  the  precise  value  of  that  which  was  taken  is  shown  to  be 
$1005.71.  On  this  branch  of  the  case  there  is  no  conflict  in 
the  evidence.  At  the  time  the  lumber  was  moved  the  banks 
of  the  river  where  it  had  been  placed  were  under  water  to  the 
depth  of  four  or  five  feet,  in  consequence  of  which  quite  a 
quantity  of  refuse  lumber  was  floated  away  and  lost.  Defend- 
ant estimates  the  amount  to  be  7000  feet,  and  worth  not  exceed- 
ing $10  per  1000  feet.  On  the  other  hand,  plaintiff  insists 
the  quantity  was  much  greater,  and  included  much  good  lum- 
ber. On  the  trial,  the  jury  returned  a  verdict  for  plaintiff, 
finding  as  his  damages  the  sum  of  $3000,  but  plaintiff  remit- 
ted $1700  of  the  amount,  and  thereupon  the  court  overruled 
the  motion  entered  for  a  new  trial,  and  rendered  judgment  on 
the  verdict  for  $1300,  and  defendant  brings  the  case  to  this 
court  on  appeal. 

The  verdict  of  the  jury  as  to  the  amount  of  damages  sus- 
tained by  plaintiff  was  so  grossly  wrong,  that  he  remitted  more 
than  one-half  of  it.  There  has,  therefore,  been  no  finding  as 
to  the  amount  of  damages,  to  which  any  importance  can  be 
attached.  Our  opinion  is,  the  ends  of  justice  will  be  better 
subserved  by  submitting  the  cause  to  another  jury.  This  con- 
clusion is  the  more  readily  adopted  on  account  of  an  instruc- 
tion given  by  the  court,  for  plaintiff,  which  would  warrant  the 
belief  the  jury  were  authorized  to  give  exemplary  damages  in 
case  they  found  for  plaintiff.  The  principle  expressed  in  the 
instruction  had  no  application  to  the  facts  of  the  case,  and  may 
have  misled  the  jury  into  the  error  of  finding  so  large  a  verdict 
— one  that  it  is  conceded  was  not  warranted  by  the  evidence. 
Notwithstanding  the  remittitur,  it  can  not  be  known  what  por- 
tion of  the  judgment  is  for  actual  damages  and  what  portion 
is  for  exemplary  damages,  which  the  jury,  under  the  instruc- 
tion given,  were  authorized  to  award.     If  any  portion  of  the 
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amount  for  which  the  judgment  was  rendered  consisted  of 
exemplary  damages,  and  we  think,  from  a  careful  considera- 
tion of  the  evidence,  it  is  certainly  in  excess  of  the  actual 
damages  sustained,  it  was  to  that  extent  clearly  wrong.  The 
lumber  was  taken  by  defendant  in  good  faith,  under  the  confi- 
dent belief  it  all  belonged  to  his  principals,  except  a  small 
quantity  which  was  taken  to  save  it  from  being  washed  away 
by  the  floods  and  lost,  and  if  he  was  mistaken  he  ought  only 
to  be  responsible  in  actual  damages.  There  were  strong 
grounds  for  the  belief  defendant  had  a  legal  right  to  take  the 
lumber  at  any  time  as  his  own.  The  quantity  of  lumber  spe- 
cified in  the  contract  of  March  12,  1873,  although  not  meas- 
ured; was  certainly  delivered  to  defendant  for  his  principals. 
It  was  all  paid  for,  and  there  was  such  a  delivery  of  the  prop- 
erty as  passed  the  title  out  of  plaintiif.  The  provision  in  the 
agreement  the  lumber  should  be  measured  when  delivered,  was 
for  the  benefit  of  plaintiff,  and  was  one  that  it  was  his  privilege 
to  waive,  which  he  did  do  by  his  written  agreement  of  August 
29,  1873.  So  far  as  any  of  that  lot  of  lumber  was  concerned, 
defendant  was  at  liberty  to  take  it  as  the  property  of  his 
principals,  and  was  not  liable  in  trespass  or  otherwise  for  in- 
termeddling with  it.  Whether  the  lumber  mentioned  in  the 
contract  of  August  12,  1873,  was  ever  delivered  to  defendant 
on  the  same  terms,  is  left  in  doubt  by.  the  evidence,  and  is 
fairly  a  question  to  be  submitted  to  a  jury. 

Great  confusion  was  caused  by  the  destruction  by  fire  of  a 
large  amount  of  the  lumber  got  out  by  plaintiif,  with  which 
to  fulfill  his  contracts.  The  evidence  does  not  disclose,  with 
any  certainty,  what  lumber  it  was  that  defendant  removed, 
whether  it  consisted  of  the  lumber  delivered  on  the  first  or 
second  contract,  or  other  lumber  or  portions  of  all  lots.  As 
we  understand  the  evidence,  it  was  taken  from  the  "burnt 
district,"  and  from  where  the  lumber  had  been  "torn  away" 
to  stop  the  ravages  of  the  fire,  but  other  lumber  may  have 
been  placed  there  either  before  or  after  the  fire.  On  another 
trial,  the  evidence  may  show  more  exactly  what  was  taken. 
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There  is,  perhaps,  no  dispute  that  the  u culls "  that  remained 
in  those  districts  after  the  fire  belonged  to  the  plaintiff.  It  is 
clear,  that  if  any  portion  of  the  lumber  defendant  removed 
was  that  which  had  been  delivered  under  the  first  contract,  he 
was  not  liable  for  it,  and  the  same  is  true  as  to  that  mentioned 
in  the  second  contract,  if  it  shall  be  found  it  was  in  fact  de- 
livered on  the  same  terms  as  that  embraced  in  the  first  contract. 
Whatever  lumber  belonging  to  plaintiff  may  have  been  appro- 
priated by  defendant,  that  had  not  been  previously  delivered  to 
him  on  one  or  the  other  contract,  he  is,  of  course,  responsible 
for  it.  As  the  case  may  be  tried  again,  we  have  forborne  to 
remark  upon  the  weight  of  the  evidence  as  to  the  delivery  of 
lumber  under  the  second  contract  on  the  same  terms  as  under 
the  first  contract,  preferring  that  that  question  shall  be  sub- 
mitted to  the  jury  unembarrassed  by  any  views  we  may  enter- 
tain regarding  it. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  7-eversed. 


Edward  J.  Gay 


Jefferson  Bainey. 

1.  Assignment — delay  in  execution  working  no  injury.  The  assignee  of  a 
promissory  note  will  not  release  the  liability  of  his  assignor  by  a  delay 
in  issuing  execution  against  the  maker  and  having  his  property  sold,  when 
the  delay  works  no  injury  to  the  assignor. 

2.  Same — where  made — at  place  of  delivery.  Where  a  note  was  executed  by 
parties  in  this  State,  and  sent  to  the  payee  in  Louisiana,  where  he  indorsed  the 
same  and  returned  it  by  mail  to  the  makers,  to  be  negotiated  by  them  for  their 
accommodation,  who  negotiated  and  delivered  the  same  in  this  State,  it  was  held 
that  the  contract  of  indorsement  was  made  in  this  State  and  at  the  time  of  the 
delivery  of  the  note.  Before  sale  and  delivery,  the  indorsement  by  the  payee 
of  a  note  is  no  contract,  and  may  be  erased  by  him  at  pleasure. 

3.  Judgment — several  at  same  term — apportionment  of  proceeds  of  sale  of  land. 
Where  several  judgments  are  rendered  at  the  same  term  of  court  against  a 
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defendant  in  favor  of  different  persons,  such  judgment  creditors,  under  the 
statute,  are  entitled  to  share  pro  rata  in  the  proceeds  arising  from  a  sale  of  the 
defendant's  real  estate  by  the  sheriff,  no  matter  on  which  judgment  and  execu- 
tion the  sale  is  actually  made,  if  all  the  executions  are  at  the  time  in  the  sheriff's 
hands. 

4.  Lex  loci — governs  as  to  the  legal  construction  of  contract.  The  law  of  the 
place  where  a  contract  is  made  must  govern  as  to  the  liabilities  it  imposes  when 
its  enforcement  is  sought  elsewhere. 

5.  Contract — place  where  made.  The  place  where  a  contract  is  made 
depends  not  upon  the  place  where  it  is  actually  written,  signed  or  dated,  but 
upon  the  place  where  it  is  delivered  as  consummating  the  bargain. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  T.  &  L.  Krafft,  for  the  appellant. 

Messrs.  Wilderman  &  Hamill,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  in  the  St.  Clair  circuit  court,  by  Jeffer- 
son Rainey,  plaintiff,  and  against  Edward  J.  Gay,  defendant. 
There  were  two  special  counts  in  the  declaration,  and  the 
common  counts.  The  first  count  charges  the  defendant  as 
guarantor  of  the  note  in  question,  and  in  the  second  count  he  is 
charged  as  indorser  only.  The  note  was  executed  by  Flana- 
gan &  Co.  and  Frances  A.  Flanagan,  on  November  15,  1871, 
payable  two  years  after  date  to  Edward  J.  Gay  or  order,  with 
interest  from  date  at  ten  per  cent,  interest  payable  semi-annu- 
ally. 

There  were  various  pleas  to  the  several  counts,  and  demurrers 
thereto,  with  replications  and  demurrers  to  them.  As  the  first 
count  on  the  guaranty  was  abandoned,  it  is  not  necessary  to 
notice  any  pleadings  applicable  to  that  count,  nor  to  discuss  the 
questions  arising  upon  the  demurrer  to  the  additional  count, 
as  that  avers  a  guaranty  also,  and  was  withdrawn  from  consid- 
eration by  the  abandonment  of  that  claim.  The  issues  made  up 
by  the  parties  were,  the  general  issue — failure  of  consideration — 
the  solvency  of  Frances  A.  Flanagan,  one  of  the  makers  of  the 
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note — neglect  and  failure  of  plaintiff  to  prosecute  his  suit  with 
effect  against  the  makers  of  the  note — that  defendant  indorsed 
the  note  in  the  State  of  Louisiana,  and  by  the  laws  of  that 
State  an  indorser  is  entitled  to  notice  of  non-payment  by  the 
makers. 

The  issues  being  so  made  up,  they  were  submitted  to  the 
court  for  trial  without  a  jury,  and  the  court  found  for  the 
plaintiff,  and,  refusing  a  motion  for  a  new  trial,  rendered  judg- 
ment for  the  plaintiff,  and  the  defendant  appeals. 

The  claim  against  appellant  as  a  guarantor  of  this  note  being 
abandoned,  relieves  us  from  the  necessity  of  discussing  any  of 
the  questions  made  in  the  pleadings,  on  this  point. 

The  only  points  remaining  in  the  case  are,  the  solvency  of 
one  of  the  makers  of  the  note,  and  a  failure  by  plaintiff  to 
avail  by  suit  of  the  ability  of  one  of  the  makers  to  pay.  We 
have  examined  the  testimony  on  this  issue,  and  are  satisfied 
plaintiff  used  commendable  and  all  necessary  diligence  to  col- 
lect the  money  of  the  makers  by  suit,  by  judgment,  by  execu- 
tion, and  by  sale  of  her  property. 

The  amount  so  received  has  been  allowed  by  the  circuit 
court  in  making  up  its  judgment  for  the  plaintiff.  The  second 
count  contains  the  averment  that  the  makers  of  the  note,  when 
it  became  due,  were  insolvent,  and  unable  to  pay  the  same  or 
any  part  thereof,  and  that  the  institution  of  a  suit  against  them 
would  have  been  unavailing.  These  averments  were  put  in 
issue  by  the  plea  of  the  general  issue,  and  by  the  fourth  plea 
of  appellant,  which  denied  the  insolvency  charged,  and  by  his 
ninth  plea  he  brings  up  the  negligence  of  the  plaintiff  in  not 
making  the  whole  of  his  judgment  out  of  the  sale  of  Mrs. 
Flanagan's  property  by  prompt  execution  of  his  judgment,  to 
the  loss  and  injury  of  appellant.  The  replication  to  this  plea 
fully  meets  all  its  charges  and  averments,  and  was  sustained 
by  the  proof.  By  the  exercise  of  proper  diligence  appellee 
was  enabled  to  make  and  did  make  a  portion  of  the  money 
due  by  this  promissory  note,  and  as  appellant  has  received 
the  benefit  of  it,  the  recovery  against  him  being  lessened  by 
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that  amount,  he  has  no  cause  to  complain.  It  does  not  seem 
to  us  that  appellee  could  have  obtained  any  advantage  over 
the  other  judgment  creditors  of  Flanagan  had  he  sought  to  do 
so,  and,  as  argued  by  appellant,  he  might  have  done,  and 
thereby  secured  the  payment  of  the  whole  debt.  These  judg- 
ments, one  in  favor  of  Hondulite  and  one  in  favor  of  West,  were 
rendered  at  the  same  term  of  court  at  which  appellee  obtained 
his  judgment,  and  were  therefore  liens  on  this  same  real  estate, 
and  the  holders  of  them  were  entitled,  under  the  statute,  to 
share  pro  rata  in  the  proceeds  arising  from  a  sale  by  the  sher- 
iff, no  matter  on  which  judgment  and  execution  the  sale  was 
actually  made,  all  the  executions  being  a't  the  time  in  the 
sheriff's  hands.  The  liens  were  concurrent,  the  judgments 
having  been  rendered  at  the  same  term  and  executions  having 
duly  issued.     Chap.  77,  §  13,  Rev.  Stat.  1874,  p.  622. 

The  first  execution  having  been  returned  "no  property 
found,"  appellee  was  diligent  in  ordering  an  alias  ji.  fa.  to  is- 
sue on  December  31,  1874  and  the  other  judgment  holders, 
Hondulite  and  West,  delayed  until  January  following.  We 
can  perceive  no  delay  or  negligence  of  appellee  working  in- 
juriously to  appellant. 

The  point  remaining  to  be  considered  is,  that  the  indorsement 
of  this  note  having  been  made  in  the  State  of  Louisiana,  the 
liability  of  the  indorser  must  be  governed  by  the  law  of  that 
State,  which  requires  notice  to  the  indorser  of  non-payment 
by  the  makers  of  the  note,  before  an  indorser  can  be  charged. 
We  have  no  doubt  of  the  correctness  of  this  general  principle, 
that  the  law  of  the  place  where  a  contract  is  made  must  govern 
when  its  enforcement  is  sought.  What  is  the  contract  here  ? 
Was  any  contract  made  in  Louisiana,  by  this  writing  of  in- 
dorsement simply?  Clearly  not.  The  note  was  payable  to 
Edward  J.  Gay  or  order.  What  does  he  say  in  regard  to  it? 
He  testifies  the  note  in  question  was  written  and  signed  at 
Belleville,  Illinois,  by  the  makers  thereof,  and  sent  to  him 
by  mail ;  after  some  delay  he  indorsed  it  on  November  9,  1871, 
and  returned  it  with  a  letter,  by  mail,  to  E.  T.  Flanagan,  his 
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object  in  indorsing  being  to  accommodate  Flanagan.  Flana- 
gan &  Co.,  the  makers,  negotiated  and  delivered  it  to  appellee 
in  Belleville,  in  this  State,  before  due,  and  he  had  no  knowl- 
edge the  note  had  ever  been  elsewhere  than  in  the  hands  of 
appellant  and  makers.  These  facts  show  this  to  be  an  Illinois 
contract,  for,  by  the  writing  of  indorsement,  while  it  remained 
in  the  indorsees  possession  it  had  no  vitality.  He  could  have 
erased  the  indorsement  at  any  moment.  The  note  was  made 
in  this  State,  and  was  returned  to  this  State  and  negotiated  in 
this  State  on  the  faith  of  the  indorsement.  This  indorsement 
formed  no  contract;  to  make  it  a  contract  the  note  indorsed 
must  be  returned,  and  when  delivered  and  negotiated,  the  same 
became  a  binding  contract. 

The  rule  is,  the  place  where  a  contract  is  made  depends 
not  upon  the  place  where  it  is  actually  written,  signed  or 
dated,  but  upon  the  place  where  it  is  delivered  as  consummating 
the  bargain.  1  Daniell  on  Negotiable  Instruments,  660,  refer- 
ring to  Freese  v.  Brownell,  35  New  Jersey,  286 ;  Campbell  v. 
Nichols,  33  id.  81. 

This  note  was  made  in  this  State,  and  indorsed  by  appellant 
in  Louisiana  for  the  accommodation  of  the  makers,  and  deliv- 
ered to  them  so  indorsed,  in  Belleville,  in  this  State.  The  in- 
dorsement is  governed  by  the  laws  of  the  State  where  delivered 
and  negotiated.  The  party  to  whom  appellant  lent  his  signa- 
ture was  the  agent  for  putting  the  instrument  into  circulation, 
and  his  own  contract  with  those  to  whom  it  is  negotiated  must 
be  judged  on  the  principles  of  agency  which  refer  the  contract 
to  the  place  where  the  circulation  commences.  Id.  661,  refer- 
ring to  Cook  v.  Moffet,  5  Howard  (U.  S.  Sup.  C.)  295 ;  Hyde  v. 
Goodman,  3  Comst.  266;  Davis  v.  Coleman,  7  Iredell,  424. 

This,  undoubtedly,  is  the  general  rule,  and  there  is  nothing 
in  this  case  to  take  it  out  of  that  rule. 

We  perceive  no  error  in  this  record  calling  for  a  reversal  of 
the  judgment,  and  we  must  affirm  the  same. 

Judgment  affirmed. 
15—89  III. 
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William  H.  Lee  et  al.  y 


Henry  Fox  et  al. 

1.  Permanent  surveys — notice  of  filing  petition.  The  statute  authorizing 
the  court  to  appoint  a  commission  to  ascertain  and  establish  lines  and  corners 
of  land  which  are  lost  or  are  in  dispute,  requires  a  notice  in  writing  to  be 
served  on  the  defendant,  of  the  application,  and  this  notice  must  be  regarded 
as  the  original  process  to  bring  the  defendant  into  court. 

2.  Same — party  can  not  serve  notice  of  application.  The  notice  of  the  filing 
of  an  application  for  the  appointment  of  a  commission  to  survey  lands  and 
establish  the  corners,  etc.,  being  in  the  nature  of  process,  can  not  be  served  on 
the  defendant  by  one  of  the  petitioners,  and  if  so  served  the  service  is  void, 
and  confers  no  jurisdiction  on  the  court  over  the  defendant. 

3.  Same — want  of  service  of  notice  not  cured  by  service  of  scire  facias.  As  the 
defendant,  in  such  case,  is  entitled  to  service  of  notice  before  the  petition  is 
filed,  so  as  to  have  an  opportunity  of  answering  the  same  and  contesting  every 
step  in  the  case,  the  service  of  a  scire  facias  on  him  after  the  survey  has  been 
made  and  reported,  and  before  final  decree,  is  not  sufficient  to  give  the  court 
jurisdiction  to  enter  an  order  confirming  the  report  of  the  commission. 

4.  Same — effect  of  repeal  of  the  statute.  The  saving  clause  in  the  last  sec- 
tion of  the  act  repealing  the  act  of  1869  for  establishing  lost  and  disputed 
corners  and  lines  of  land,  has  no  application  to  a  case  pending  at  the  time  of 
the  repeal,  when  the  defendant  has  not  been  brought  into  court  by  the  ser- 
vice of  notice,  or  when  the  service  is  a  nullity,  as  being  served  by  one  of  the 
petitioners.  In  such  a  case  there  is  no  suit  pending  to  be  saved  from  the 
effect  of  the  repeal. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette  county; 
the  Hon.  H.  M.  Vandeveer,  Judge,  presiding. 

Mr.  R.  W.  Campbell,  and  Mr.  J.  P.  Van  Dorston,  for 
the  plaintiffs  in  error. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  was  a  proceeding  instituted  in  the  circuit  court  of 
Fayette  county,  at  the  October  term,  1872,  by  the  defendants 
in  error,  to  establish   permanently  the  lines  and  corners  of 
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certain  lands  alleged  to  be  in  dispute,  under  the  provisions  of 
an  act  to  provide  for  the  permanent  survey  of  lands,  approved 
March  25,  1869.  The  plaintiffs  in  error,  William  H.  Lee 
and  John  Bingham,  with  others,  were  made  defendants  to  the 
proceeding. 

It  appears  from  the  record,  that  commissioners  were  ap- 
pointed to  make  survey  of  the  lands,  as  prayed  for  in  the 
petition,  but  they  filed  no  report  of  the  survey  until  the  Sep- 
tember term  of  the  court,  1874,  and  the  final  decree  confirm- 
ing the  report  was  not  rendered  until  the  September  term, 
1876. 

The  first,  and  indeed  the  only,  question  necessary  to  be 
considered  is,  whether  the  court  acquired  jurisdiction  of  the 
persons  of  plaintiffs  in  error,  Lee  and  Bingham.  If  the  court 
had  no  jurisdiction,  any  decree  as  to  them  would  be  erroneous. 
The  second  section  of  the  act  under  which  the  proceedings 
were  commenced,  required  a  notice  in  writing  to  be  served  on 
the  defendants  in  the  petition,  of  the  application  to  be  made 
for  the  appointment  of  commissioners  to  make  the  survey. 
This  notice,  which  must  be  regarded  as  the  process  to  bring 
the  defendants  into  court,  was  served  by  one  of  the  petitioners 
or  plaintiffs  in  the  proceeding.  We  are  aware  of  no  authority 
which  would  sanction  the  right  of  a  party  to  a  suit  to  serve 
his  own  writ  in  the  case,  but  such  a  practice  was  expressly 
condemned  in  Filkinsv.  0' Sullivan,  79  111.  524,  and  in  Tallon 
v.  Schempf,  67  111.  472 — the  latter  case  being  a  proceeding 
like  the  one  under  consideration,  to  appoint  commissioners  to 
settle  a  dispute  in  regard  to  a  survey. 

These  decisions  seem  to  settle  the  question  beyond  dispute, 
but  it  may  be  contended  that  the  scire  facias  issued  and  served 
on  the  plaintiffs  in  error  in  September,  1875,  for  the  purpose 
of  making  them  parties  to  the  proceeding,  gave  the  court 
jurisdiction  of  the  persons,  and  rendered  the  decree  thereafter 
made  valid.  We  can  not,  however,  sanction  this  view.  The 
act  of  1869,  which  authorized  the  proceeding,  was  repealed  by 
the  revision  of  1874.     (See  Rev.  Stat.  1874,  page  1040.)     And 
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while  it  may  be  true,  under  the  last  section  of  the  repealing 
statutes  cited  supra,  if  these  defendants  had  been,  at  the  time 
of  the  repeal,  in  court,  by  service  of  process  upon  them,  the 
court  might  have  proceeded  to  final  judgment  in  the  case,  yet, 
under  the  facts  here  presented,  it  can  not  be  held  that  a  suit 
was  pending  as  to  them  when  the  repeal  took  effect.  The 
service  as  to  the  plaintiffs  in  error  was  a  nullity.  They  had 
never  been  brought  into  court,  and  the  mere  fact  that  a  peti- 
tion had  been  filed,  no  notice  having  been  served  upon  them, 
can  not  be  regarded  as  a  suit  pending,  and  entitled  to  be  saved 
from  the  operation  and  effect  of  the  repealing  statute. 

There  is,  however,  another  view  that  might  be  taken  of  the 
question.  The  defendants  in  error  were  entitled  to  notice  of 
the  presentation  of  the  petition,  in  order  that  they  might 
appear  and  answer.  They  had  the  right  to  be  present  in  court, 
and  contest  each  and  every  step  taken  in  the  case,  from  the 
time  the  petition  was  filed  until  the  final  decree  should  be 
rendered.  If,  however,  a  petition  may  be  filed,  commission- 
ers appointed,  and  survey  made,  without  notice,  and  when  the 
report  is  filed  the  defendants  in  the  proceeding  be  brought 
into  court  by  scire  facias,  and  final  decree  then  be  rendered, 
the  right  of  the  defendants  to  contest  the  proceedings  would 
be  destroyed — they  would,  in  eifect,  be  deprived  of  a  day  in 
court.  The  act  under  which  the  proceedings  were  com- 
menced, required  that  the  defendants  in  the  petition  should  be 
brought  into  court  by  service  of  notice  before  the  petition 
should  be  filed.  The  scire  facias  served  in  1875,  after  the 
commissioners  had  made  the  survey  and  filed  their  report,  can 
not  be  held  as  a  compliance  with  the  statute.  It  was  not  that 
sort  of  service  required  by  the  statute,  and  under  it  the  court 
had  no  authority  to  render  the  final  decree. 

The  decree  will,  therefore,  be  reversed,  and  the  cause  re- 
manded. 

Decree  reversed. 
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Charles  W.  Hunter  et  al 


Charles  T.  Whitfield. 

1.  Landlord's  lien — distress  warrant  not  essential  to  lien.  The  levy  of  a  dis- 
tress warrant  is  not  essential  to  the  right  of  possession  in  a  landlord  of  the 
property  upon  which  the  statute  gives  him  a  lien  for  rent,  and  such  warrant  is 
not  the  exclusive  remedy  for  the  assertion  and  protection  of  the  lien. 

2.  Where  a  landlord  took  possession  of  a  crib  of  corn  belonging  to  his  ten- 
ant, for  the  rent  of  his  premises  for  that  year,  it  was  held,  that  he  had  the  right 
to  the  same  as  against  a  purchaser  from  the  tenant,  to  the  extent  of  the  rent 
due  him. 

3.  Same — notice  of  lien.  Where  a  person  purchasing  corn  of  a  tenant  knows 
that  such  tenant  had  been  living  on  the  farm  of  another  where  the  corn  is  cribbed, 
during  the  year  the  same  was  grown,  and  that  the  owner  of  the  land  was  living 
on  the  same  at  the  time  of  the  sale  and  delivery  of  the  grain  to  him  by  the  ten- 
ant, this  will  be  sufficient  to  charge  such  purchaser  with  notice,  if  notice  were 
necessary,  of  the  lien  of  the  owner  of  the  land  as  landlord. 

4.  Marshaling  assets — applied  only  in  equity.  The  rule  that  where  one  party 
has  two  funds  to  resort  to  for  payment  of  his  demand,  he  must  resort  to  that 
upon  which  another  person  has  no  claim,  is  enforced  only  in  equity,  and  has 
no  application  in  a  proceeding  at  law. 

5.  Pleading  and  evidence — as  to  title.  In  a  suit  upon  a  replevin  bond 
given  in  a  suit  in  which  a  return  of  the  property  replevied  was  ordered,  the 
defendants  pleaded  property,  and  that  the  merits  of  the  suit  hail  not  been  tried, 
to  which  the  plaintiff  replied  property  in  another  as  landlord,  who  only  had  a 
lien  upon  the  property  for  rent,  and  it  was  held,  that,  as  the  recovery  was 
only  for  the  amount  of  the  rent  due,  there  was  no  force  in  the  objection  that 
the  landlord  was  not  the  owner  but  only  entitled  to  a  lien  on  the  property. 

Appeal  from  the  Circuit  Court  of  Jersey  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

This  was  an  action  of  debt,  upon  a  replevin  bond  given  by 
appellants,  Hunter  and  Hauskins,  as  principal  and  surety,  to 
appellee,  Whitfield,  as  constable.  The  bond  was  given  in  a 
suit  of  replevin  for  some  corn,  brought  before  a  justice  of  the 
peace,  by  Hunter  against  Vaughn. 

On  appeal  from  the  judgment  of  the  justice  of  the  peace, 
the  circuit  court  awarded   a  return  of  the  eorn   replevied  to 
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Vaughn,  and  for  breach  of  the  condition  of  the  replevin  bond 
in  failure  on  the  part  of  Hunter  to  return  the  corn,  this  action 
on  the  bond  was  brought,  and  on  trial  by  the  court  without  a 
jury,  judgment  was  rendered  in  favor  of  plaintiff,  his  damages 
being  assessed  at  $93.75,  from  which  judgment  this  appeal 
was  taken  by  the  defendants.  Besides  the  plea  of  the  general 
issue,  there  was  a  plea  alleging  that  there  was  no  trial  on  the 
merits  in  the  replevin  suit,  and  setting  up  title  to  the  property 
replevied  in  the  defendant  Hunter. 

The  replication  to  the  latter  plea  traversed  the  same  and  set 
up  title  to  the  property  in  Vaughn,  upon  which  issue  was 
joined.  The  claim  of  Vaughn  to  the  corn  was  that  of  a  land- 
lord's lien  for  rent.  The  evidence  shows  Vaughn  rented  his  farm 
to  one  Moore  for  the  year  ending  March  1,  1876,  the  latter  to 
pay  one-third  of  the  grain  and  hay  raised  on  the  farm  and 
$200  in  money  as  rent  for  the  farm.  Moore  paid  the  grain 
and  hay  rent,  and  $100  of  the  money  rent  due,  leaving  $100 
still  due  at  the  expiration  of  the  lease.  Moore  moved  off  and 
Vaughn  moved  on  the  farm  about  the  last  of  February,  1876. 
The  corn  grown  on  the  place  in  the  year  1875  was  cribbed  on 
the  farm.  Some  time  in  the  month  of  January,  1876,  Hunter 
made  a  contract  to  purchase  of  Moore  2400  or  2500  bushels 
of  the  porn  in  the  crib,  and,  at  that  time,  paid  him  $500  on  the 
contract,  and  on  the  last  day  of  February  or  the  first  day  of 
March  following,  Moore  and  Hunter  went  to  the  place  where  the 
corn  was  in  the  crib,  and  Moore  delivered  to  Hunter  the  corn 
there  and  Hunter  paid  Moore  the  balance  of  the  purchase 
price.  The  corn  was  measured  at  2400  bushels,  and  Hunter 
paid  at  the  rate  of  25  cents  per  bushel  for  it.  About  ten  days 
or  two  weeks  afterward  Hunter  sent  his  men  and  teams  to 
shell  the  corn  and  haul  it  to  the  railroad  for  shipment.  When 
they  came  to  where  the  cribs  were,  they  found  the  gates  that 
gave  access  to  the  corn  on  one  side  of  the  road  were  locked  by 
Vaughn.  The  men  not  being  able  to  get  in  to  shell  the  corn, 
sent  for  Hunter,  who  came  and  saw  Vaughn,  and  after  talking 
the  matter  over,  Vaughn   consented   to   let  Hunter  take   all 
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the  corn,  except  one  crib;  that  he  would  hold  that.  Hunter 
lived  some  7  or  8  miles  from  where  the  corn  was  cribbed,  and 
knew  that  Moore  was  living  on  Vaughn's  farm  the  year  the 
corn  was  grown,  and  that  Vaughn  was  living  on  the  farm 
where  the  corn  was  cribbed,  at  the  time  Moore  delivered  him 
the  corn  in  the  cribs. 

Vaughn  never  levied  a  distress  warrant  upon  the  corn,  nor 
took  any  other  step  to  assert  his  rights  thereto,  except  lock- 
ing his  gates  and  refusing  admission  to  Hunter  to  take  away 
the  corn.     This  was  substantially  the  evidence  in  the  case. 

Messrs.  Snedecker  &  Hamilton,  for  the  appellants. 

Mr.  Wm.  M.  Jackson,  and  Messrs.  Warner  &  Payne, 

for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  statute  gives  the  landlord  a  lien  upon  the  crops  grown 
or  growing  upon  the  demised  premises,  for  the  rent  thereof,  to 
continue  for  six  months  after  the  expiration  of  the  term  of  the 
demise.  Appellants  contend  that  though  this  be  so,  still  it 
is  a  mere  lien,  and  does  not  give  the  landlord  the  right  to  the 
possession  of  the  crops,  unless  he  obtains  such  possession  by 
the  levy  of  a  distress  warrant,  as  provided  for  by  the  statute. 
The  statute  recognizes  the  right  of  distress  for  rent,  and  regu- 
lates that  remedy. 

There  is  nothing  in  the  statute  which  indicates  that  the  levy 
of  a  distress  warrant  is  essential  to  a  right  of  possession  of  the 
property  upon  which  the  lien  exists,  or  that  that  is  the  exclu- 
sive remedy  for  the  assertion  or  protection  of  the  landlord's 
lien.  In  Miles  v.  James,  36  111.  399,  property  subject  to  such  a 
lien  had  been  levied  upon,  and  sold  under  an  execution  against 
the  tenant.  Thereafter  the  landlord  took  the  property  by 
distress  for  the  rent  and  sold  it.  It  was  held  that  the  levy  and 
sale  under  the  execution  were  subject  to  the  landlord's  lien 
upon  the  grain;  that  such  sale  under  the  execution  in  nowise 
affected  the  lien,  and  the  purchaser  only  acquired  the  right  to 
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retain  the  overplus  after  satisfying  the  rent ;  and  that  the  landlord 
could  still,  notwithstanding  the  sale  on  the  execution,  proceed, 
by  distress,  to  enforce  his  lien  against  the  grain.  This  case 
recognizes  that  there  was  no  previous  levy  of  a  distress  warrant 
upon  the  property  necessary  in  order  to  protect  it  from  sale 
under  execution ;  and,  although  there  the  subsequent  proceed- 
ing for  the  enforcement  of  the  lien  was  by  distress,  there  is  no 
intimation  that  such  was  the  exclusive  remedy.  In  Thompson 
v.  Mead,  67  111.  395,  where,  in  the  case  of  a  like  lien,  there 
had  been  a  levy  of  a  writ  of  attachment,  against  the  tenant, 
upon  the  crop,  and  a  sale  thereof  under  the  judgment  in  the 
attachment  proceeding,  in  an  action  of  trespass  subsequently 
brought  by  the  landlord  against  the  purchaser  and  the  officer 
selling,  it  was  said:  "This  lien  the  law  gives  him  (the  land- 
lord) ;  it  does  not  grow  out  of  the  levy  of  a  distress  warrant, 
It  is  a  paramount  lien,  of  which  every  person  must  take  notice, 
and  can  be  lost  only  by  waiver  or  failing  to  enforce  it  at  the 
proper  time."  And  it  was  held  that  the  lien  of  the  landlord 
was  prior  to  that  of  the  attaching  creditor. 

This  corn  here  was  in  the  possession  of  Vaughn,  the  land- 
lord, within  his  reach  to  enforce  his  lien. 

The  bringing  of  the  suit  of  replevin  by  Hunter  against 
Vaughn  to  get  the  possession  admits  such  possession  in  Vaughn. 
Hunter -has  failed  to  return  the  property  as  ordered  by  the 
court — appropriates  it  to  his  own  use.  May  be  it  has  been 
disposed  of  and  placed  beyond  the  reach  of  any  remedy  in  rem; 
at  any  rate,  it  is  not  placed  back  in  the  possession  of  the  land- 
lord where  he  may  enforce  his  lien,  and  he  is  not  required  to 
go  in  quest  of  and  search  it  out  in  order  to  the  realization  of 
any  benefit  from  his  lien. 

The  property  being  charged  with  this  lien,  and  Hunter  hav- 
ing appropriated  to  himself  the  property,  he  should  answer 
here  to  the  amount  of  the  lien,  the  value  of  the  corn  exceeding 
such  amount. 

If  it  were  necessary  that  Hunter  should  have  had  notice  of 
the  lien  in  order  to  subject  his  purchase  to  its  operation — as  to 
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which  we  express  no  opinion — we  think,  under  the  facts  here, 
he  was  chargeable  with  such  notice.  See  Watt  v.  Scqfield,  76 
111.  261. 

As  Hunter  testified  that  Vaughn  told  him  there  was  hay 
and  corn  enough  in  his  barn  belonging  to  Moore  to  pay  the 
$100  rent  that  Moore  owed  him,  it  is  urged  that  this  should 
preclude  a  recovery  for  the  use  of  Vaughn,  upon  the  principle 
that  where  there  are  two  funds,  and  one  party  may  resort  to  either 
of  the  funds  for  the  satisfaction  of  his  claim,  but  the  other 
party  can  only  resort  to  one,  the  court  will  compel  him  hav- 
ing the  right  to  look  to  both  funds  to  resort  to  that  upon 
which  the  other  has  no  claim.  This  is  a  doctrine  of  equity, 
which  courts  of  equity  enforce,  but  it  has  no  application  in  a 
proceeding  at  law. 

It  is  objected  that  the  replication  set  up  title  to  the  corn  in 
Vaughn — that  the  issue  was  upon  title  to  the  corn  in  him — 
and  that  the  evidence  did  not  maintain  the  issue  in  favor  of 
Vaughn,  it  showing  that  he  did  not  own  the  corn,  and  only 
claimed  a  landlord's  lien  upon  it  for  a  certain  amount.  The 
recovery  was  only  for  the  amount  of  the  lien.  Had  it  been 
for  a  larger  amount  than  that,  and  to  the  full  value  of  the 
property,  there  might  have  been  force  in  the  objection ;  as  it 
is,  the  objection  is  not  substantial. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Sarah  K.  Latham 


A.  Sumner. 

1.  Sale— whether  sale  or  lease.  Where  a  party,  upon  delivery  of  a  piano, 
took  three  promissory  notes  from  the  other  party  for  the  balance  of  the  price, 
to  which  were  annexed  conditions,  to  the  first  and  second  that  the  piano,  for 
the  use  of  which  the  notes  were  given,  should  remain  the  property  of  the  payee, 
and  on  default  of  payment  it  should  be  returned  to  him,  and  to  the  third  that 
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upon  payment  of  it  and  all  prior  notes  given  for  the  use  of  the  piano,  the  same 
should  become  the  property  of  the  maker  of  the  notes,  it  was  held,  that  the 
transaction  must  be  regarded  as  a  sale  of  the  instrument.* 

2.  Rescission  of  contract — by  taking  back  property  sold — refunding  money 
paid.  Where  personal  property  is  sold,  a  part  of  the  price  paid,  and  notes 
given  for  the  balance,  under  a  contract  that  upon  default  in  the  payment  of 
either  note  the  property  shall  be  returned  to  the  seller,  with  no  provision  for 
the  return  of  the  payments  made,  and  the  vendor,  on  failure  to  pay  the  first 
note,  takes  possession  of  the  property,  with  the  consent  of  the  purchaser,  and 
surrenders  his  notes,  there  will  be  no  rescission  of  the  contract.  The  retaking 
of  possession  in  such  case  is  but  in  accordance  with  the  contract,  and  the 
vendor  will  not  be  liable  to  refund  the  payments  made  to  him. 

3.  Recoupment.  Where  the  vendor  of  a  piano  takes  possession  of  the  same 
for  default  of  payment,  under  a  contract  authorizing  him  to  do  so,  and  with 
the  consent  of  the  purchaser,  if  he  were  liable  to  refund  payments  made  he 
would  have  the  right  to  recoup  or  set-oif  any  damages  sustained  by  him  by  the 
failure  of  the  purchaser  to  perform  the  contract.  In  such  case  he  might  re- 
coup the  value  of  the  use  of  the  instrument,  and  any  depreciation  in  its  value 
growing  out  of  its  use. 

4.  Practice — defense  in  suits  originating  in  justices'  courts.  The  defendant 
in  a  suit  originating  before  a  justice  of  the  peace,  has  the  right,  without  formal 
pleadings,  to  urge  any  defense  he  may  have  on  the  trial,  in  the  circuit  court,  on 
appeal. 

Appeal  from  the  Circuit  Court  of  Saline  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  John  F.  Latham,  for  the  appellant. 

Mr.  James  M.  Gregg,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  sold  to  appellant  a  piano,  for  $380.  Appellant 
paid  a  melodeon,  at  $55,  and  $25,  and  gave  her  three  promis- 
sory notes,  for  $100  each — one  due  in  six,  one  in  twelve,  and 
the  other  in  fifteen  months  from  date,  each  drawing  ten  per 
cent  interest  after  maturity. 

The  first  and  second  notes  in  the  series  had  this  condition 
attached  to  them,  respectively: 

*  See,  also,  Lucas  v.  Campbell  et  al.  88  111.  447. 
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"  It  is  agreed  between  the  maker  of  this  note  and  A.  Sum- 
ner, that  the  piano  forte  No.  4478,  for  the  use  of  which  to  the 
maturity  thereof  this  note  is  given,  is  and  shall  remain  the 
property  of  A.  Sumner,  and  that  in  default  of  payment  thereof 
said  piano  shall  be  returned  to  said  Sumner,  his  agent  or 
attorney." 

The  condition  on  the  margin  of  the  third  note  reads : 

"  It  is  agreed  between  the  maker  of  this  note  and  A.  Sum- 
ner, that  the  piano  forte  No.  4478,  for  the  use  of  which  to  the 
maturity  thereof  this  note  is  given,  shall,  upon  the  payment 
of  this  and  all  prior  notes  given  for  the  use  of  said  piano, 
become  the  property  of  the  maker  of  this  note. 

A.  Sumner." 

Ten  dollars  was  paid  on  the  first  note  in  January,  1876, 
but  no  other  payments  were  ever  made. 

There  seems  to  have  been  an  effort  to  give  this  sale  the  form 
of  a  lease  of  the  instrument,  but,  the  whole  contract  consid- 
ered, it  must  be  regarded  a  sale.  The  instrument  seems  to 
have  been  in  the  possession  of  appellant  at  the  time  the  notes 
were  given,  which  was  on  the  19th  of  July,  1875,  and  so  re- 
mained until  some  time  in  March,  1876,  when,  the  first  note 
not  being  paid,  appellee's  agent  went  to  appellant  to  demand 
the  piano,  and  if  not  delivered,  to  replevy  it;  but  it  was  then 
agreed  that  appellee  should  take  the  instrument  and  surrender 
the  notes  to  appellant,  which  was  done.  At  the  time,  no 
arrangement  or  agreement  was  made  as  to  paying  back  the 
advanced  payments,  or  in  reference  to  paying  for  the  use  of 
the  piano.  Subsequently,  appellant  brought  suit,  by  attach- 
ment, before  a  justice  of  the  peace,  to  recover  back  all  pay- 
ments, against  appellee.  The  case  was  appealed  to  the  circuit 
court,  and  a  trial  therein  resulted  in  favor  of  defendant,  from 
which  plaintiff  appeals. 

It  is  urged  that  appellee  could  not  rescind  the  contract 
without  placing  appellant  in  statu  quo,  and  failing  to  do  so, 
he  is  liable   for  all   payments  made  to  him  on  the  contract. 
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Appellant,  failing  to  make  payment  according  to  the  condition 
in  the  notes,  should  have  returned  the  instrument,  and  appel- 
lee only  exercised  his  undoubted  legal  right  in  resuming  pos- 
session. He  violated  no  contract  or  legal  right  of  appellant 
when  he  took  the  piano,  and  not  only  so,  but  it  was  with  the 
consent  of  appellant,  nor  was  there  any  agreement  to  refund 
payments  already  made.  We  are,  therefore,  at  a  loss  to  see 
that  appellee  declared  a  rescission,  because  he  acted  under  the 
agreement  itself  as  well  as  by  mutual  consent  of  the  parties. 
Had  appellant  refused  to  cancel  the  agreement  and  to  restore 
the  property,  and  appellee  had  taken  it,  then  a  question  might 
have  arisen  as  to  a  rescission  and  its  consequences. 

But,  even  conceding  that  appellant  had  the  right  to  sue  for 
the  recovery  of  the  payments,  she  could  only  recover  what  is 
just  and  fair.  As  appellee  did  no  wrong  nor  violated  any 
right,  he  has  not  forfeited  the  right  to  recoup  or  set  off  any 
damages  he  has  sustained  by  appellant  failing  to  perform  her 
part  of  the  agreement.  She,  on  no  principle  of  law  or  justice, 
has  the  right  to  profit  by  her  wrong  in  failing  to  keep  her 
contract.  She  has  had  the  use  of  the  instrument  about  eight 
months,  and  the  uncontradicted  testimony  shows  the  use  of  it 
to  have  been  worth  $15  per  month.  Again,  the  same  char- 
acter of  evidence  shows  that  the  piano  was  depreciated  in 
value,  by  its  use  during  that  time,  at  least  $50.  No  reason  is 
perceived  why  appellee  should  sustain  this  loss.  He  has  done 
nothing  to  require  it,  and  it  is  unjust  that  he  should. 

If  it  were  conceded,  then,  that  appellant  has  a  legal  claim 
to  demand  the  payments  made  on  the  contract,  appellee  has 
an  equal  right  to  claim  for  the  use  of  the  instrument  or  its 
depreciation  by  being  used  by  appellant.  These  items,  from 
the  evidence,  exceed  the  payments,  and  hence  must  defeat  a 
recovery. 

The  damages  sustained  by  appellee  grow  out  of  the  contract, 
and  may  be  recouped  against  the  claim  of  appellant.  The 
proceeding  was  commenced  before  a  justice  of  the  peace,  and 
defendant  has,  without  formal  pleadings,  the  right  to  urge  any 
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defense  he  may  have,  and  hence  appellee  had  the  right  to  avail 
of  this  defense. 

We  perceive  no  error  in  this  record,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  Davis  Sewing  Machine  Company 


John  Buckles. 

1.  Surety — release  on  giving  note,  for  sum  due.  Where  a  principal  settles 
with  his  agent,  who  has  given  bond  with  sureties,  for  all  indebtedness  incurred 
by  the  agent  to  the  principal,  and  the  principal,  in  consideration  of  the  execu- 
tion of  notes  to  him  by  the  agent  and  his  sureties,  releases  the  bond  given,  if 
the  settlement  includes  a  note  given  by  the  agent,  and  another  guaranteed  by 
one  of  his  sureties,  the  release  will  be  a  discharge  of  the  guarantor  on  the  note 
so  guaranteed,  and  will  be  a  complete  defense  to  such  guarantor,  but  not  if 
such  note  forms  no  part  of  the  sum  found  to  be  due  on  the  settlement,  but  was 
given  for  a  different  indebtedness  for  which  the  guarantor  was  not  liable  as 
surety  on  the  bond. 

2.  Where  the  surety  on  a  bond  is  induced  by  his  principal  to  guaranty  the 
payment  of  a  note  given  by  the  latter  for  an  indebtedness  incurred  by  him 
before  the  former  became  surety,  under  the  representation  of  the  principal 
that  he  is  liable  as  surety,  a  subsequent  release  of  his  liability  on  the  bond  by 
the  obligee  upon  giving  notes  for  the  sum  found  to  be  due  from  his  principal, 
not  induced  by  any  representations  of  the  obligee  and  payee  of  the  note  so 
guaranteed,  will  not  discharge  the  guarantor  from  the  payment  of  such  prior 
note  so  guaranteed  by  him. 

3.  Same — misrepresentations  of  his  principal  inducing  him  to  assume  a  liability. 
A  surety  or  guarantor  can  not  interpose  the  fraudulent  or  false  representations 
of  his  principal,  whereby  he  was  induced  to  become  liable,  as  a  defense  to  the 
payment  of  a  note  or  bond,  without  connecting  the  payee  with  such  repre- 
sentations. 

4.  Estoppel — to  claim  a  note  given  by  partners  is  an  individual  debt  of  one. 
Where  a  sewing  machine  company  settled  with  their  agents,  who  were  partners 
in  buying  and  selling  sewing  machines,  and  surrendered  their  bond,  accepting 
their  note  for  the  balance  due,  and  one  of  the  partners  having  withdrawn,  the 
other  gave  his  bond  to  the  company  to  secure  any  indebtedness  he  might  there- 
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after  incur,  after  which  the  company  discovered  an  error  in  the  statement  of  the 
account  made  at  the  settlement,  and  charged  the  two  partners  with  an  unset- 
tled balance,  taking  their  note  therefor,  with  a  guaranty  by  one  of  the  sureties 
in  the  second  bond,  it  was  held,  that  the  company  was  concluded  and  estopped 
by  these  facts  fron>  insisting  that  the  indebtedness  was  the  individual  indebt- 
edness of  the  partner  continuing  the  business  and  guaranteed  by  his  bond. 

5.  Application  of  payments — where  no  direction  is  given.  Where  a  party 
sends  money  to  his  creditor,  which  he  says  he  designed  to  be  applied  on  a  par- 
ticular note,  but  gives  no  direction  to  that  effect,  the  creditor  will  be  authorized 
to  apply  it  on  other  indebtedness  against  the  debtor,  where  no  circumstances 
are  proven  showing  his  discretion  in  this  regard  was  exercised  unreasonably. 

Appeal  from  the  Circuit  Court  of  Jersey  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

This  was  assumpsit,  by  "  The  Davis  Sewing  Machine  Com- 
pany" against  John  Buckles,  on  his  guaranty  of  a  promissory 
note  in  the  words  following : 
"  $265.75  Jerseyville,  November  6,  1872. 

Eight  months  after  date  we  promise  to  pay  to  the  order  of 
The  Davis  Sewing  Machine  Co.,  $265.75,  payable  at  First 
National  Bank,  Jacksonville,  for  value  received,  with  ten  per 
cent  interest,  without  any  relief  whatever  from  valuation  or 
appraisement  laws,  and  with  ten  per  cent  fees  if  collected  by 
attorney;  drawers  and  indorsers  jointly  and  severally  waive 
presentment  for  payment,  protest  and  notice  of  protest  and 
non-payment  of  this  note.  No  credit  allowed  on  this  note 
unless  indorsed  on  back  by  the  payee. 

P.  O.  address,  Jacksonville,  111.  E.  A.  Nance. 

No.  Box  257,  due  July  9,  '73.  J.  S.  Mallott." 

Indorsement  on  back  of  note  : 

"  For  value  received  I  hereby  guarantee  the  prompt  payment 
of  the  within  note.  John  Buckles. 

Paid,  Nov.  4,  '74— $30.00. 
Paid,  Dec.  30,  '74— $15.00. 
Paid,  March  11,  '75— $25.00." 

Buckles'  pleas  were — 1st.  Non  assumpsit,  sworn  to.  2d. 
Release.     3d.  That  signature  was  obtained  by  fraud  and  cir- 
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cumvention,   and  4th.  Payment.      Issues  were  joined    upon 
these  pleas,  and  the  cause  was  submitted  to  a  jury. 

Plaintiff  gave  in  evidence  the  above  instrument,  and  the 
defendant  admitted  that  he  put  his  name  on  the  back  thereof 
as  guarantor. 

The  defendant  then  gave  in  evidence  the  following  release  : 

"  Know  all  men  by  these  presents,  that  whereas,  R.  A.  Nance, 
John  Buckles,  Daniel  White  and  John  D.  Wagoner,  of  the 
county  of  Jersey  and  State  of  Illinois,  on  the  16th  day  of 
December,  1871,  executed  to  the  Davis  Sewing  Machine  Com- 
pany, of  Watertown,  N.  Y.,  a  certain  bond  or  writing  obliga- 
tory conditioned  for  the  payment  of  all  indebtedness  which 
might  be  incurred  by  the  said  R.  A.  Nance  as  agent  for  said 
company,  for  machines  and  other  material  sold  to  him  by  said 
company  after  that  date;  and,  whereas,  upon  an  adjustment 
of  the  indebtedness  of  said  R.  A.  Nance  to  the  said  company, 
there  is  found  to  be  due  from  him  to  said  company  the  sum 
of  $2484.87  ;  and,  whereas,  in  full  settlement  of  said  indebted- 
ness, the  said  R.  A.  Nance,  John  Buckles,  Daniel  White  and 
John  D.  Wagoner  have  executed  to  the  said  company  five 
promissory  notes,  of  $496.98  each,  bearing  even  date  herewith 
and  payable  four,  eight,  twelve,  sixteen  and  twenty  months 
from  date,  with  ten  per  cent  interest:  Now,  therefore,  this 
instrument  witnesseth,  that  the  said  Davis  Sewing  Machine 
Company,  in  consideration  of  the  premises,  hereby  wholly  dis- 
charge the  said  R.  A.  Nance,  John  Buckles,  Daniel  White 
and  John  D.  Wagoner  from  all  liability  upon  said  bond  or 
writing  obligatory  first  mentioned,  and  release  them  wholly 
from  the  payment  of  any  and  all  indebtedness  accruing  or  that 
has  accrued  to  said  company  by  virtue  of  the  terms  and  con- 
ditions of  the  said  bond. 

"  In  testimony  whereof,  the  said  Davis  Sewing  Machine  Com- 
pany have  hereunto  by  their  lawful  agent  set  its  hand  and 
seal  this  6th  day  of  August,  1874. 

The  Davis  Sewing  Machine  Company.         [seal] 
per  C.  T.  Merriman,  General  Agent." 


240  Davis  Sewing  Machine  Co.  v.  Buckles.  [June  T. 

Statement  of  the  case. 

It  was  proved  that  Nance  and  one  Mallott  had  formed  a 
partnership  in  the  fall  of  1871,  and  entered  into  a  contract 
with  "  The  Davis  Sewing  Machine  Company  "  for  the  sale  of 
their  machines;  and,  to  secure  the  company  against  loss,  gave 
them  their  bond,  with  C.  M.  Hamilton  and  M.  Bacon  as  sure- 
ties thereon.  About  the  16th  of  November,  1871,  Nance 
bought  Mallott's  interest  in  the  copartnership  thus  formed, 
Nance  reserving  the  right  to  order  goods  from  the  company 
in  the  firm  name  until  he  should  perfect  an  individual  con- 
tract with  the  company;  and  he  continued  to  order  goods 
under  this  arrangement  as  he  needed  them.  Sometime  in 
December,  1871,  (as  appears  from  the  release,  on  the  16th  day 
thereof,)  Nance  executed  a  bond  to  the  company  'with  the 
sureties  named,  and  upon  the  condition  recited  in  the  release. 
This  bond  was  accepted  by  the  company,  but  at  what  date  does 
not  appear.  No  settlement  of  the  accounts  of  Nance  and  Mal- 
lott with  the  company  was  had  until  the  date  of  the  execution 
of  the  note,  November  6,  1872.  At  that  time  it  was  found 
that  Nance  and  Mallott  were  indebted  to  The  Davis  Sewing 
Machine  Company,  $1300.  Three  notes  were  then  given  by 
Nance  and  Mallott  to  the  company,  and  guaranteed  by  Buckles, 
of  $265.75  each,  for  so  much  of  this  balance,  and  the  residue 
was  paid  in  cash  at  the  time,  and  the  bond  of  Nance  &  Mallott 
was  surrendered  to  them.  The  note  in  suit  is  one  of  the  notes 
thus  given. 

There  was  evidence  tending  to  prove  that  about  $500  of  the 
balance  found  against  Nance  &  Mallott,  was  for  goods  furnished 
Nance  alone  after  the  execution  of  his  bond  to  the  company, 
and  for  which  his  bondsmen  would  have  been  responsible 
if  the  bond  had  been  accepted  prior  thereto;  that  Buckles, 
when  he  guaranteed  the  note,  was  informed  of  this  fact  by 
Nance,  and  was  induced  by  Nance  to  become  guarantor  solely 
by  reason  of  his  supposed  liability  for  the  amount  as  surety  on 
Nance's  bond.  There  was  also  evidence  tending  to  prove 
that  when  the  release  was  executed,  Buckles  was  informed  by 
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the  agent  of  The  Davis  Sewing  Machine  Company,  that  the 
note  in  suit  had  been  paid. 

The  jury  returned  a  verdict  for  the  defendant,  upon  which, 
after  overruling  a  motion  for  a  new  trial,  the  court  gave  judg- 
ment.    The  case  comes  here  upon  the  plaintiff's  appeal. 

Mr.  T.  S.  Chapman,  for  the  appellant. 

Messrs.  Snedecker  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

There  is  no  ambiguity  in  the  language  of  the  release.  It 
recites  that  " whereas  R.  A.  Nance,  John  Buckles,  Daniel 
White  and  John  D.  Wagoner,  of  the  county  of  Jersey  and 
State  of  Illinois,  on  the  16th  day  of  December,  1871,  executed 
to  The  Davis  Sewing  Machine  Company,  of  Watertown, 
N.  Y.,  a  certain  bond,  or  writing  obligatory,  conditioned  for 
the  payment  of  all  indebtedness  which  might  be  incurred  by 
the  said  R.  A.  Nance  as  agent  for  said  company  for  machines 
and  other  material  sold  to  him  by  said  company  after  that  date, 
and  whereas,  upon  an  adjustment  of  the  indebtedness  of  said 
R.  A.  Nance  to  the  said  company,  there  is  found  to  be  due 
from  him  to  said  company  the  sum  of  $2,484.87 ;  and  whereas, 
in  full  settlement  of  said  indebtedness,  the  said  R.  A.  Nance, 
John  Buckles,  Daniel  White  and  John  D.  Wragoner  have 
executed  to  the  said  company  five  promissory  notes,"  etc.;  and, 
in  consideration  thereof  it  is  said  R.  A.  Nance,  John  Buckles, 
Daniel  White  and  John  D.  Wagoner  are  "  wholly  discharged 
from  all  liability  upon  said  bond  or  writing  obligatory." 

Is  the  note  in  suit,  then,  indebtedness  incurred  by  R.  A. 
Nance  for  the  payment  of  which  Buckles,  White  and  Wagoner 
were,  at  the  date  of  the  execution  of  the  release,  liable  as  the 
sureties  of  Nance,  by  virtue  of  the  bond?  If  the  evidence 
showed  that  the  amount  of  this  note  was  included  in  the 
$2,484.87,  which  was  found  to  be  the  sum  with  which  these 
16—89  III. 


242  Davis  Sewing  Machine  Co.  v.  Buckles.  [June  T. 

Opinion  of  the  Court. 

parties  are  chargeable  upon  the  bond,  there  could  be  no  ques- 
tion but  that  the  release  is  a  complete  defense  to  the  note;  for 
if  the  parties  in  that  settlement  had  expressly  recognized  the 
indebtedness  for  which  the  note  was  given  as  indebtedness 
covered  by  Nance's  bond,  it  would  be  very  clear  that  it  was 
intended  it  should  be  released,  and  it  would  be  our  duty  to 
give  effect  to  such  intentions.  But  there  is  no  such  evidence 
in  the  record;  and  the  reasonable  implication  from  the  evi- 
dence which  is  in  the  record  is,  that  the  amount  of  the  note 
formed  no  part  of  the  sum  of  $2,484.87.  The  note  was  not 
produced  at  that  time,  and  there  is  no  pretense  that  the  amount 
of  it  was  considered  in  the  calculation  then  made.  There  is 
evidence  that,  at  that  time,  it  was  said  this  note  had  been  paid 
by  Nance,  but  there  is  no  evidence  showing  that  charges  were 
made  or  credits  given  in  that  settlement  upon  the  supposition 
that  this  was  true,  that  would  not  have  been  made  or  given 
had  it  been  said  and  understood  that  the  note  was  not  paid. 
In  other  words,  it  is  not  shown  that  in  that  settlement  the 
amount  of  this  note  or  the  payments  made  upon  it,  or  the  off- 
sets against  it,  were  treated  as  any  part  of  the  subject  matter 
of  consideration;  and  in  the  absence  of  such  proof,  it  would 
be  idle  to  say  it  was  intended  by  the  parties  that  the  note  was 
within  the  terms  of  the  release.  We  do  not  think,  from  the 
evidence,  that  the  amount  of  this  note  could  have  been  re- 
covered in  a  suit  by  The  Davis  Sewing  Machine  Company  on 
Nance's  bond.  It  does  not  appear  that  the  bond  was  actually 
accepted  by  them  until  after  all  the  indebtedness  included  in 
the  note  was  incurred.  They  charged  the  indebtedness,  not 
against  Nance,  but  against  Nance  &  Mallott.  They  settled 
with  Nance  &  Mallott,  surrendered  their  bond  and  accepted 
the  note  upon  the  assumption  that  it  was  their  debt,  and,  sub- 
sequently, on  discovering  an  error  in  the  statement  of  the 
account  made  at  the  time  of  that  settlement,  they  charged 
Nance  &  Mallott  with  an  unsettled  balance  of  $177  and  ac- 
cepted their  note  for  the  amount.  Upon  what  principle,  then, 
could  the  company,  afterwards,  have  been  allowed  to  say  that 
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this  was  the  individual  account  of  Nance?  We  think  it  too 
clear  to  admit  of  discussion,  that  they  were  concluded  and 
estopped,  by  these  facts,  from  saying  that  the  indebtedness,  in 
whole  or  in  part,  was  the  individual  indebtedness  of  Nance 
and  guaranteed  by  his  bond. 

But,  it  is  argued,  Buckles  was  induced  to  guarantee  the  note 
by  representations  that  it  was  for  indebtedness  for  which  he 
was  already  liable  as  one  of  Nance's  bondsmen.  It  is  enough 
to  say,  in  reply  to  this,  these  representations  were  made  by 
Nance  alone.  The  company's  account  was  against  Nance  & 
Mallott,  and  there  is  no  evidence  that  any  one,  representing 
the  company,  made  any  representations  inconsistent  with  this 
or  in  regard  to  his  liability  on  the  account  in  order  to  induce 
him  to  guaranty  the  note.  A  surety  or  guarantor  can  not 
interpose  the  fraudulent  or  false  representations  of  his  princi- 
pal as  a  defense  to  the  payment  of  a  note  or  bond,  without 
connecting  the  payee  with  such  representations.  Ladd  et  cd.  v. 
Board  of  Trustees,  80  111.  233;  Smith  v.  Peoria  County,  59  id. 
413. 

Another  point  relied  upon  by  appellee  is,  that  he  was  in- 
formed the  note  was  paid  when  the  release  was  executed.  It 
is  not  pretended  that  this  was  the  fact.  Nance,  it  is  true,  had 
sent  the  company  money,  which,  he  says,  he  designed  should 
be  applied  on  this  note,  but  he  admits  that  he  gave  no  direc- 
tion to  that  effect,  and  it  was  applied  by  the  company  on  other 
notes  which  they  held  against  him  and  Mallott.  This  they 
were  authorized  to  do,  there  being  nothing  in  the  circum- 
stances proven  showing  that  their  discretion  in  that  regard  was 
exercised  unreasonably.  Bonnellv.  Wilder,  67  111.  327 ;  Sprague, 
Warner  &  Co.  v.  Hazenwinkle,  53  id.  419;  Hare  v.  Stegall,  60 
id.  380. 

There  is  neither  a  plea  of,  nor  sufficient  evidence  to  prove, 
an  estoppel  in  pais,  by  reason  of  the  representation  alleged  to 
have  been  made  in  regard  to  the  payment  of  the  note,  so  that 
it  is  entirely  unnecessary  to  consider  the  case  in  that  light. 
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We  are  clearly  of  opinion  that  the  judgment  below  was 
unauthorized  by  the  evidence,  and  it  must,  therefore,  be  re- 
versed and  the  cause  be  remanded. 

Judgment  reversed. 


Grand  Tower  Manufacturing  and  Transportation  Co. 

v. 

Jacob  Ullman. 

1.  Instruction — to  find  for  plaintiff  on  proof  of  any  one  of  several  counts, 
part  of  which  are  defective.  Where  two  of  the  three  counts  in  a  declaration 
are  clearly  so  defective  that  the  facts  stated  in  either  of  them  are  insufficient  to 
sustain  a  recovery,  a  charge  to  the  jury  that  if  the  plaintiff  has  proven  the 
averments  in  any  one  count  they  should  find  for  the  plaintiff,  is  erroneous. 

2.  Carrier — whether  holding  goods  as  a  warehouseman  or  as  carrier.  Where 
goods  are  delivered  to  a  common  carrier  for  transportation,  and  are  placed  in 
the  depot  or  warehouse  awaiting  transportation,  with  nothing  further  to  be 
done  by  the  shipper,  and  they  are  burned  before  being  shipped,  the  company 
so  receiving  them  will  be  liable  as  a  common  carrier,  and  not  merely  as  a 
warehouseman. 

3.  Railroad- — liability  of  company  when  road  is  in  the  hands  of  trustees. 
Where  a  railroad  is  in  the  hands  of  trustees,  exercising  the  same  functions  the 
corporation  is  formed  to  exercise,  and  who  were  selected  by  the  corporation  as 
well  as  by  its  bondholders,  and  are  operating  the  road  to  earn  money  to  be 
applied  in  payment  of  the  debts  of  the  corporation,  the  trustees  will  be  regarded 
as  the  agents  of  the  corporation  so  far  as  relates  to  the  transaction  of  business 
with  third  persons,  and  such  persons  may  sue  the  corporation  and  recover 
damages,  in  respect  to  transactions  had  with  such  trustees,  and  will  not  be 
compelled  to  sue  the  trustees. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  M.  C.  Crawford,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Jacob  Ullman  against 
The  Grand  Tower  Manufacturing  and  Transportation  Com- 
pany, to  recover  the  value  of  goods  delivered  by  the  plaintiff 
to  the  defendant,  at  its  depot  at  Murphysboro,  in  January, 
1873,  to   be  transported   to  Cairo,  in  this  State,  which  were 
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destroyed  by  fire  in  the  defendant's  warehouse  or  depot  before 
they  were  shipped.  The  plaintiff  recovered,  and  the  defend- 
ant appealed. 

Mr.  Thomas  G.  Allen,  for  the  appellant. 

Mr.  F.  E.  Albright,  and  Mr.  W.  J.  Allen,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  declaration  in  this  case  contains  three  counts.  The  first 
and  second  counts  are  clearly  so  defective  that  the  facts  stated 
in  neither  of  them  are  sufficient  to  warrant  a  recovery.  The 
court  charged  the  jury,  that  if  plaintiff  has  proven  the  aver- 
ments in  any  one  count  in  the  declaration,  they  should  find 
for  the  plaintiff.  This  was  error,  and  for  this  error  the  judg- 
ment must  be  reversed. 

It  is  insisted,  that  under  the  proofs  the  liability,  if  any, 
was  that  of  warehouseman,  and  not  that  of  a  common  carrier. 
This  position  is  not  tenable.  It  is  true  the  goods  were  still 
in  the  depot  or  warehouse,  and  had  not  been  put  upon  the 
cars.  They  were  there,  however,  under  the  proof,  for  ship- 
ment, at  the  earliest  convenience  of  the  carrier,  and  were  not 
therefor  storage.  Nothing  further  remained  for  the  owner  to 
do  before  shipment. 

It  is  also  insisted,  no  action  can  be  maintained  against  the 
corporation  because  the  road  was  in  possession  of  trustees  for 
the  bondholders.  These  trustees  seem  to  have  been  exercis- 
ing the  same  functions  the  corporation  was  formed  to  exercise. 
The  character  of  the  trust  is  not  specifically  shown  by  the 
proofs,  but  the  fair  inference  would  seem  to  be,  that  the  trus- 
tees were  the  trustees  of  the  corporation,  of  its  own  selection 
as  well  as  of  the  bondholders,  and  were  running  the  road  to 
earn  money  to  be  applied  in  payment  of  the  debts  of  the  cor- 
poration.    In  such  case,  the  trustees  must  be  regarded  as  the 
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agents  of  the  corporation,  in  so  far  as  relates  to  the  transaction 
of  business  with  third  persons. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Elizabeth  C.  Roust ree 


Sarah  Talbot  et  al. 

1.  Will — construction — inconsistent  clauses.  If  two  parts  of  a  will  are  totally 
irreconcilable,  the  subsequent  part  is  to  be  taken  as  evidence  of  a  subsequent 
intention  and  must  prevail;  but  this  rule  applies  only  in  those  cases  where  the 
intention  of  the  testator  can  not  be  discovered,  and  the  two  provisions  are  so 
totally  inconsistent  that  it  is  impossible  for  them  to  coincide  with  the  general 
intention  of  the  testator. 

2.  Same — intention  governs  in  construction.  The  great  and  leading  principle 
in  the  construction  of  wills  is,  that  the  intention  of  the  testator,  if  not  inconsis- 
tent with  the  rules  of  law.  shall  govern,  and  the  intention  is  to  be  ascer- 
tained from  the  whole  will  taken  together.  The  courts,  if  possible,  will  adopt 
such  construction  as  will  uphold  all  the  provisions  of  the  will. 

3.  Same — life  estate  not  defeated  by  subsequent  devise  of  fee.  Where  a  testator 
clearly  manifests  an  intention  to  give  his  wife  a  life  estate  in  all  his  real  estate, 
that  intention  will  not  be  defeated  by  a  devise  of  certain  lots  in  the  next  clause 
to  a  daughter,  in  fee  simple,  but  the  wife  will  take  a  life  estate  in  such  lots,  and 
the  daughter  the  remainder  in  fee  simple,  thus  giving  effect  to  each  clause  of 
the  will.  Where  the  intention  of  the  testator  is  incorrectly  expressed,  the  court 
will  effectuate  it  by  supplying  the  proper  words. 

4.  Where  a  testator  devised  to  his  wife,  during  her  natural  life,  the  posses- 
sion, use,  control,  rents,  issues  and  profits  of  all  the  real  estate  he  might  own 
at  the  time  of  his  death,  and  also  all  his  personal  property  and  moneys,  to  have 
said  personalty  as  her  own,  with  authority  to  sell  and  dispose  of  the  same  as 
she  might  deem  best,  "  but  subject  to  the  payment  of  the  bequest  to  C  D,  herein- 
after made,"  and  in  the  next  clause  devised  and  bequeathed  to  C  D  two  of  his 
lots  "in  fee  simple,"  "and  the  sum  of  $150  yearly  as  long  as  she  lives,"  etc.,  it 
was  held,  that  the  words  in  the  first  devise,  "  subject  to  the  payment  of  the  bequest 
to  C  D,"  applied  to  the  personalty  and  related  to  the  payment  of  the  sum  of 
money  bequeathed  to  C  D,  and  that  the  gift  to  the  wife  was  not  subject  to  the 
bequest  to  C  D,  but  subject  to  its  payment. 
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5.  Same — construction.  A  clearly  expressed  devise  of  a  life  estate,  to  a 
wife,  of  all  the  testator's  lands  will  not  be  defeated  by  subsequent  clauses  in 
the  will  in  which  two  lots  are  devised  to  a  daughter  without  reference  to  the 
wife's  prior  estate,  and  others  to  other  parties,  subject  to  her  life  estate.  The 
difference  in  phraseology  in  the  subsequent  devises,  although  a  circumstance 
favoring  the  construction  that  the  daughter  took  an  estate  with  a  right  to  im- 
mediate possession  as  to  the  two  lots  devised  to  her,  is  not  sufficient  to  control 
what  appears  to  be  the  manifest  intention. 

6.  New  trial — in  ejectment  Where  a  new  trial  is  granted  in  an  action  of 
ejectment,  under  the  statute,  upon  the  payment  of  costs,  and  the  costs  are  after- 
wards paid,  the  judgment  in  effect  will  be  vacated,  and  there  is  no  error  in 
having  a  second  trial  without  a  formal  order  vacating  the  prior  judgment 
after  the  costs  are  paid. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  James  M.  Rountree,  for  the  appellant. 

Messrs.  J.  A.  &  A.  L.  Watts,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  by  Elizabeth  C.  Rountree, 
against  Sarah  Talbot  and  another,  wherein  there  were  a  verdict 
and  judgment  for  the  defendants,  and  the  plaintiff  appeals. 
The  claim  of  title  by  both  parties  was  under  the  will  of  Harry 
H.  Talbot,  deceased,  the  main  question  presented  upon  the 
record  being  on  the  construction  of  the  will,  whether  or  not 
thereunder  the  defendant  Sarah  Talbot  took  a  life  estate  in  the 
premises  in  controversy,  viz:  lots  40  and  42,  in  Barger's  addi- 
tion to  Nashville.  The  material  clauses  of  the  will  are:  1st,  I 
give,  devise  and  bequeath  to  my  wife,  Sarah  Talbot,  during 
her  natural  life,  the  possession,  use,  control,  rents,  issues  and 
profits  of  all  my  real  estate  now  owned  by  me  and  hereinafter 
described,  so  far  as  the  same  remains  undisposed  of  at  my 
death,  and  any  other  real  estate  hereafter  acquired  by  me  and 
owned  by  me  at  the  time  of  my  death,  also  all  my  household 
and  kitchen  furniture,  goods,  chattels,  moneys  and  effects  be- 
longing to  me  at   the  time  of  my  death,  to  have  the  said  per- 
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sonalty  as  her  own  with  authority  to  sell  and  dispose  thereof 
as  she  may  deem  best,  but  subject  to  the  payment  of  the  bequest 
to  Elizabeth  C.  Rountree,  hereinafter  made. 

2d.  I  give,  devise  and  bequeath  to  my  daughter,  Elizabeth 
C.  Rountree,  in  fee  simple,  lots  No.  40  and  42,  in  Barger's 
addition  to  Nashville,  and  the  sum  of  $150  yearly  as  long  as 
she  lives,  to  be  paid  her  in  half-yearly  installments  of  $75  each, 
to  be  paid  her  at  the  Washington  County  Bank,  in  Nashville, 
Illinois,  on  the  first  days  of  January  and  July  promptly,  by  my 
wife  or  my  executor,  as  they  may  agree,  etc. 

•3d.  I  give,  devise  and  bequeath  to  my  granddaughter,  Ida 
Rountree,  in  fee  simple,  subject  to  the  right  of  my  wife,  Sarah 
Talbot,  to  take  and  use  the  rents,  during  her  lifetime,  lots 
No.  6  and  9,  in  Robert  S.  Coffey's  addition  to  Nashville,  the 
possession  and  rents  to  go  to  her  on  the  death  of  my  wife. 

4th.  I  give,  devise  and  bequeath  to  my  granddaughter, 
Sophia  Brown,  in  fee  simple,  subject  to  the  right  of  my  wife, 
Sarah  Talbot,  to  use  the  rents,  during  her  lifetime,  lots  7  and 
8  and  the  west  half  of  lots  No.  6  and  9,  in  Robert  S.  Coffey's 
addition  to  Nashville,  the  possession  and  rents  to  go  to  her  on 
the  death  of  my  wife. 

5th.  I  give,  devise  and  bequeath  to  my  daughter,  Emily 
Brown,  in  fee  simple  after  the  death  of  my  said  wife,  lot  No. 
8  and  the  east  third  of  the  south  two-thirds  of  lot  No.  6,  both 
in  block  No.  4,  in  the  town  of  Nashville,  and  all  the  residue 
of  my  goods,  chattels,  household  and  kitchen  furniture,  moneys 
and  effects  remaining  unexpended  after  my  wife's  death,  sub- 
ject, however,  to  the  payment,  every  six  months,  of  the  be- 
quest to  Elizabeth  C.  Rountree  during  her  natural  life  as 
hereinbefore  provided  for. 

There  are  no  extrinsic  circumstances  in  evidence  to  aid  in 
the  construction  of  the  will,  but  it  is  left  to  be  construed  by 
itself  alone. 

In  favor  of  the  construction  claimed  by  appellant,  Elizabeth 
C.  Rountree,  that  lots  40  and  42  were  given  to  her  clear  of 
any  life  estate,  three   points  are  made   by  her  counsel.     First, 
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that  the  rule  of  law  is,  that  where  there  are  two  clauses  in  a 
will  repugnant  to  each  other,  the  first  must  be  rejected  and 
the  latter  prevail;  and  thus  the  second  clause  of  the  will,  giv- 
ing the  lots  to  appellant  in  fee  simple,  must,  as  respects  these 
lots,  supersede  the  first  clause,  which  gives  to  the  wife  of  the 
testator,  during  her  natural  life,  the  use  of  all  his  real  estate. 
If  two  parts  of  a  will  are  totally  irreconcilable,  the  subse- 
quent part  is  to  be  taken  as  evidence  of  a  subsequent  intention. 
But  this  rule  is  only  adopted  from  necessity,  to  prevent  the 
avoiding  of  both  provisions  for  uncertainty.  It  is  only  ap- 
plied in  those  cases  where  the  intention  of  the  testator  can  not 
be  discovered,  and  where  the  two  provisions  are  so  totally  in- 
consistent that  it  is  impossible  for  them  to  coincide  with  each 
other  or  with  the  general  intention  of  the  testator.  Coven- 
hoven  v.  Shuler,  2  Paige,  129.  The  great  and  leading  princi- 
ple in  the  construction  of  wills  is,  that  the  intention  of  the 
testator,  if  not  inconsistent  with  the  rules  of  law,  shall  govern; 
and  this  intention  is  to  be  ascertained  from  the  whole  will 
taken  together.  Ibid.  Courts  will,  if  possible,  adopt  such 
construction  as  will  uphold  all  the  provisions  of  the  will.  1 
Redf.  on  Wills,  4th  ed.  445.  The  author  of  this  treatise 
remarks  further:  " There  are  frequent  illustrations  of  the 
transposition  of  different  provisions  in  a  will,  in  order  that  an 
apparent  repugnancy  may  be  removed,  to  be  found  in  the 
American,  as  well  as  the  English  reports.  As,  where  the  tes- 
tator first  devises  his  land  in  fee  to  one  person,  and  subsequently 
devises  the  same  land  for  life  to  another,  the  first  shall  take  an 
estate  in  remainder,  after  the  termination  of  the  life  estate. 
And  the  construction  would  be  the  same  if  the  devises  were 
made  in  the  inverse  order,  since  this  is  the  only  mode  of  recon- 
ciling the  two."  Id.  452,  §  16.  The  intention  of  this  will  is 
most  clear,  that  the  testator's  wife  should  have  a  life  estate  in  all 
his  real  estate,  the  first  clause  of  the  will  distinctly  so  declaring, 
•and  to  emphasize  the  intention  in  this  respect,  it  is  described 
as,  "all  my  real  estate  now  owned  by  me,  and  hereinafter 
described,  and    any  other  real    estate  hereafter    acquired  by 
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me  and  owned  by  me  at  the  time  of  my  death."  It  can  not 
be  supposed  that  in  the  very  next  devise,  in  the  following- 
second  clause,  of  lots  40  and  42,  in  Barger's  addition  to 
Nashville,  to  his  daughter  in  fee  simple,  the  testator  had 
changed  his  intention  and  determined  not  to  give  his  Avife 
a  life  estate  in  these  two  lots,  but  to  give  them  to  the 
daughter  clear  of  such  life  estate.  Had  the  latter  been  the 
purpose,  we  must  think  that  the  devise  to  the  wife  would 
have  been  differently  phrased,  as  of  all  the  real  estate  except 
these  two  lots,  or  to  that  effect. 

The  second  clause  is  not  to  be  read  by  itself,  but  together 
with  the  first  clause;  and  the  devise  to  the  daughter,  in  fee 
simple,  of  the  two  lots,  is  to  be  considered  in  view  of  the  next 
preceding  devise,  to  the  wife,  of  a  life  interest  in  all  the  real 
estate,  and  be  held  as  a  devise,  to  the  daughter,  of  the  lots 
subject  to  that  life  interest,  thus  reconciling  the  two  provisions, 
in  accordance  with  the  manifest  intention  of  the  will.  Where 
the  intention  of  the  testator  is  incorrectly  expressed,  the  court 
will  effectuate  it  by  supplying  the  proper  words.  Covenhoven 
v.  Shuler,  supra. 

The  second  point  urged  in  favor  of  the  construction  claimed 
by  appellant  is,  that  the  concluding  words  of  the  first  clause, 
"  but  subject  to  the  payment  of  the  bequest  to  Elizabeth  C. 
Rountree  hereinafter  made,"  refer  to  the  land  and  money 
given  in  the  second  clause,  and  thus  exclude  the  life  estate  as 
to  these  two  lots. 

The  first  clause  gives  to  the  wife  also  all  the  moneys  and 
personalty  of  the  testator,  and  we  think  the  words  mentioned 
apply  to  the  personalty,  and  relate  to  the  payment  of  the 
bequest  of  the  annuity  of  $150  given  to  Elizabeth  C.  Rountree 
in  the  second  clause  of  the  will.  The  gift  to  the  wife  is  not 
subject  to  the  bequest  to  Elizabeth  C.  Rountree,  but  subject  to 
the  payment  of  the  bequest  to  her.  There  is  no  land  to  be 
paid  to  the  latter,  but  a  sum  of  money,  of  $150  yearly;  and  ' 
the  payment  of  the  bequest  referred  to  is  the  payment  of  this 
sum  of  money,  as  we  understand.     Bequest  applies  properly  to 
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a  gift,  by  will,  of  a  legacy,  that  is,  of  personal  property  ;  devise 
is  properly  a  gift,  by  testament,  of  real  property.  See  "  Bequest," 
Bouvier's  Dictionary.  We  regard  the  intention  here  as  in 
agreement  with  the  use  of  the  term  bequest  in  its  proper  mean- 
ing. 

The  further  point  which  is  urged  by  appellant  is,  that  the 
devises  in  the  third  and  fourth  clauses  of  the  will  to  the  two 
granddaughters,  in  fee  simple,  of  the  lots  given  to  them,  con- 
tain the  words,  "subject  to  the  right  of  my  wife,  Sarah  Talbot, 
to  take  and  use  the  rents  during  her  lifetime,"  and  the  devise 
in  the  fifth  clause  to  the  daughter,  Emily  Brown,  in  fee  simple 
of  the  lots  given  to  her,  has  the  words,  "after  the  death  of  my 
said  wife,"  and  that  the  absence  of  any  such  words  of  qualifi- 
cation in  the  devise  to  appellant  in  the  second  clause,  manifests 
the  intention  that  appellant  was  not  to  take  subject  to  any  in- 
terest in  the  wife,  but  was  to  have  the  right  to  immediate  pos- 
session. This  is  without  doubt  a  circumstance  favoring  the 
construction  contended  for  by  appellant,  and  is  entitled  to  its 
weight.  But  whatever  the  reason  of  this  difference  of  phrase- 
ology, whether  but  an  accidental  omission  in  the  case  of 
appellant  or  not,  we  can  not  regard  it  as  of  such  force  as  to 
overcome  the  clearly  expressed  devise  to  the  wife,  and  to  con- 
trol what  we  otherwise  regard  as  the  clearly  manifest  inten- 
tion of  the  will. 

A  former  trial  of  the  cause  by  a  jury,  in  the  court  below, 
resulted  in  a  verdict  in  favor  of  the  plaintiff,  appellant;  a 
motion  for  a  new  trial  was  made  and  overruled,  and  judgment 
entered  upon  the  verdict,  and  thereupon  a  motion  was  entered 
by  the  defendants  for  a  new  trial,  under  the  statute,  which  was 
allowed  upon  payment  of  the  costs  within  one  year.  This  was 
on  the  25th  day  of  October,  1875. 

On  the  26th  day  of  April,  1877,  the  plaintiff  entered  a 
motion  for  a  writ  of  possession  because  there  had  not  been  any 
order  within  one  year  vacating  the  judgment,  which  motion 
was  denied,  and  another  trial  had  by  the  court  without  a  jury 
at  the  April   term,  1877,  which   resulted   in  the  judgment  in 
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favor  of  the  defendants  from  which   the   present   appeal  was 
taken. 

It  is  assigned  for  error,  the  overruling  of  plaintiif  's  motion 
for  a  writ  of  possession,  and  compelling  her  to  go  to  trial  the 
second  time.  The  point  of  objection  is,  that  there  could  be 
no  order  made  for  the  vacating  of  the  judgment  until  after  the 
costs  had  first  been  paid,  and  that  the  conditional  order  of  the 
allowance  of  a  new  trial  upon  payment  of  costs  within  one 
year  was  erroneous.  There  is  no  force  in  this  objection.  Un- 
der the  conditional  order  which  the  court  made,  upon  the  pay- 
ment of  costs  within  one  year,  the  judgment  was  in  effect  vacated, 
and  the  defendants  entitled  to  a  new  trial.  There  is  no  pre- 
tense that  the  costs  were  not  paid  within  the  year. 

Finding  no  error,  the  judgment  in  favor  of  the  defendants 
is  affirmed. 

Judgment  affirmed. 


The  ^Etna  Life  Insurance  Company 


John  W.  Ford. 

1.  Notice — of  unrecorded  mortgage.  Any  fact  or  circumstance  that  tends  to 
give  notice  or  informs  a  party  that  there  is  an  incumbrance  upon  land,  is  suf- 
ficient to  charge  him  with  notice  of  its  existence.  Where  such  information 
comes  to  the  knowledge  of  a  purchaser  or  subsequent  incumbrancer,  the  law 
requires  him  to  pursue  it  until  it  leads  to  notice. 

2.  Same — from  recitals  in  deed  under  which  he  claims.  Where  an  administrator's 
deed  for  land  sold  under  decree  of  court  recited  the  decree,  which  required  the 
sale  to  be  made  for  ten  per  cent  cash  in  hand,  and  the  balance  on  a  credit  of 
twelve  months,  taking  the  purchaser's  note,  secured  by  mortgage  on  the  prem- 
ises sold,  and  the  deed  also  recited  that  the  purchaser  had  complied  with  the 
terms  of  sale,  it  was  held,  that  such  recitals  in  the  administrator's  deed,  which 
was  recorded,  was  sufficient  notice  to  any  one  dealing  with  such  purchaser  of 
the  existence  of  an  unrecorded  mortgage  given  by  such  purchaser  to  the  ad- 
ministrator. 
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3.  Actual  notice,  or  circumstances  which  will  excite  suspicion,  and  which, 
when  pursued  to  the  source  to  which  they  point,  lead  to  notice,  is  equally  suf- 
ficient to  charge  a  purchaser  with  notice  as  an  recorded  instrument. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  Gilmore  &  White,  and  Mr.  O.  J.  Bailey,  for 
the  appellant. 

Mr.  H.  B.  Kepley,  and  Mr.  B.  F.  Kagay,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  George  W.  Ford,  as  administrator  of  Thomas 
E.  Ford,  deceased,  applied  to  the  county  court  and  obtained 
an  order  for  the  sale  of  real  estate  of  the  estate  of  deceased; 
that  on  the  4th  day  of  October,  1873,  he  sold  a  portion  to 
Mathias  Lecrome,  and  executed  to  him  a  deed  therefor,  and 
took  a  note,  with  security,  for  $630,  due  in  one  year,  with  ten 
per  cent  interest  after  maturity,  and  to  secure  the  payment  of 
the  same  he  took  back  a  mortgage  on  the  premises  thus  conveyed. 
The  deed  by  the  administrator  to  Lecrome  recited  the  decree 
of  the  county  court,  under  which  the  sale  was  made.  The  de- 
cree required  the  administrator  to  sell  for  ten  per  cent  cash  in 
hand,  and  the  balance  on  a  credit  of  twelve  months.  This  deed 
was  duly  recorded  on  the  11th  day  of  September,  1875.  It  recited 
that  the  purchaser  had  complied  with  the  terms  of  sale.  The 
administrator  reported  the  sale  to  the  county  court,  and  on 
the  4th  day  of  October,  1874,  the  same  was  approved  by  order 
of  the  court.  This  report  shows  that  a  note  was  given  and  a 
mortgage  taken  on  the  premises  sold,  to  secure  the  deferred 
payment. 

It  also  appears  that  appellant  loaned  to  Lecrome  $800,  at 
nine  per  cent,  and  took  a  mortgage  on  the  same  lands  to  se- 
cure its  payment,  and  had  the  same  recorded  on  the  6th  day 
of  November,  1875.     The  mortgage  given  to  the  administrator 
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was  not  recorded  until  the  1st  of  January,  1876,  nearly  two 
months  after  the  mortgage  to  appellant.  When  Lecrome 
effected  the  loan  from  appellant,  he  furnished  an  abstract,  in 
Avhich  the  deed  from  the  administrator  to  him  was  noted  as 
constituting  a  link  in  the  chain  of  title. 

Appellant  insists,  that,  inasmuch  as  the  mortgage  to  appel- 
lee was  not  recorded  when  it  loaned  the  money  and  took  the 
mortgage,  appellee's  mortgage  must  be  postponed,  as  it  is  in- 
sisted the  company  had  neither  actual  nor  constructive  notice, 
and  there  was  nothing  to  charge  it  with  notice.  On  the  other 
hand  it  is  urged,  that  as  the  deed  from  Ford  to  Lecrome  re- 
cited facts  that  amounted  to  notice,  or  at  least  sufficient  to  put 
the  company  on  inquiry,  that  would  have  led  to  notice;  that 
seeing  the  recitals  in  the  deed  through  Avhich  it  claims,  it 
should  have  examined  the  records  of  the  county  court,  where 
full  information  would  have  been  obtained,  and  so  appellee's 
mortgage  must  be  preferred  to  that  of  appellant. 

It  is  insisted  that  appellant  was  only  required  to  examine 
the  record  of  deeds,  and  had  that  been  done,  no  mortgage 
would  have  been  found,  or  anything  putting  the  company  on 
inquiry.  As  a  general  rule,  such  is  the  case,  but  any  notice, 
or  circumstance  that  tends  to  give  notice,  or  informs  the  party 
that  there  is  an  incumbrance,  is  sufficient  to  charge  him  with 
notice.  When  such  information  comes  to  the  knowledge  of 
a  purchaser,  the  law  requires  him  to  pursue  it  until  it  leads  to 
notice.  Here,  the  company  must  have  learned  from  the  deed 
from  Ford  to  Lecrome  that  a  mortgage  was  required  to  be 
taken  from  the  purchaser  to  the  administrator,  as  one  of  the 
terms  of  the  sale,  and  the  deed  stated  that  the  purchaser  had 
complied  with  the  terms.  The  company  was,  then,  informed 
that  a  mortgage  had  been  given.  This  was  ample  notice  to 
require  search  and  inquiry  whether  it  had  been  satisfied.  The 
deed  pointed  to  two  sources  of  information :  one  was  to  Ford 
himself,  and  the  other  the  records  of  the  county  court.  Had 
application  been  made  to  Ford,  the  company  could  have 
learned  the  facts,  or  had  it  examined  the  records  of  the  case  in 
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the  county  court,  it  would  have  been  seen  that  Ford  had  never 
reported  the  payment  of  the  money  by  Lecrome,  which  would 
have  been  strong  evidence  that  the  mortgage  was  a  subsisting 
lien.  They  did  neither.  Had  Ford  notified  the  company  in 
person  that  he  had  sold  under  the  decree  which  required  the 
purchaser  to  pay  ten  per  cent  of  the  purchase  money  in  hand, 
and  to  give  a  mortgage  on  the  premises  to  secure  the  other 
ninety  per  cent — that  he  had  made  the  sale  to  Lecrome,  and 
he  had  complied  with  the  terms  of  the  decree — we  presume  all 
persons  would  say  this  was  actual  notice  of  the  incumbrance. 
And  where  is  the  difference  when  he  states  to  the  company 
the  same  things  in  the  deed  under  which  it  claims,  and  with 
the  contents  of  which  the  law  charges  it  with  notice?  The 
instruments  on  record  in  the  proper  office  are  not  all  that  may 
give  notice  or  put  a  purchaser  on  inquiry.  Actual  notice,  or 
circumstances  which  would  excite  suspicion,  and  which,  when 
pursued  to  the  source  to  which  they  point,  would  lead  to 
notice,  is  equally  sufficient  to  charge  a  purchaser  with  notice, 
as  are  recorded  instruments. 

Appellant,  we  think,  was  charged  with  notice,  and  its  mort- 
gage must  be  deferred  to  that  of  appellee.  The  decree  of 
the  court  below  is  affirmed. 

Decree  affirmed. 


John  S.  Harvey  et  al 


Daniel  P.  Collins. 

New  trial — cumulative  evidence.    A  new  trial  will  not  be  granted  upon  newly 
discovered  evidence  which  is  merely  cumulative  in  its  character. 

Appeal   from  the   Circuit  Court  of  Marion    county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  by  Daniel  P.  Collins 
against  John  S.' Harvey  and  Sarah  B.  Harvey,  upon  a  prom- 
issory note,  made  by  the  defendants  to  Isaac  McClelland,  for 
the  sum  of  $1519.50,  payable  six  years  after  date,  and  assigned 
by  the  payee  to  the  plaintiff.  The  defense  was,  payments 
made  on  the  note,  at  various  times.  The  note  itself  showed 
various  credits  indorsed,  but  others  were  claimed.  The  cause 
was  tried  by  the  court,  without  a  jury,  who  found  for  the 
plaintiff,  and  rendered  judgment  in  his  favor  for  $606.75. 

Mr.  Silas  L.  Bryan,  for  the  appellants. 

Messrs.  W.  &  E.  L.  Stoker,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  matters  in  dispute  between  the  parties  to  this  case  have 
relation  to  payments  on  the  note  which  is  the  basis  of  the 
action.  As  respects  the  controverted  items  of  set-off  pleaded, 
the  evidence  is  conflicting,  and  treating  the  finding  of  the 
court  as  we  would  the  verdict  of  a  jury,  as  the  rule  is,  it  must 
stand. 

In  support  of  the  motion  for  a  new  trial,  affidavits  of  newly 
discovered  evidence  were  read,  but  as  it  amounts  to  nothing 
more  than  cumulative,  if  produced  on  another  trial  it  would 
not  be  decisive  of  the  case.  The  rule  is  well  settled,  it  is  not 
the  practice  to  award  a  new  trial  to  let  in  such  evidence. 
Even  if  admitted  on  a  second  trial,  it  can  not  be  known  t'  e 
result  would  not  be  the  same.  Gottschalk  v.  Hughes,  82  111. 
484. 

There  is  evidence  to  sustain  the  finding  of  the  court,  and 
as  there  is  nothing  in  the  record  to  warrant  a  reversal  of  the 
judgment,  it  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 
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Luther  Reynolds 


The  Town  of  Foster. 

1.  Justice  of  the  peace — jurisdiction  in  case  of  neglect  to  work  on  roads. 
Jurisdiction  is  expressly  conferred  upon  justices  of  the  peace  in  cases  of  com- 
plaint by  the  overseers  of  roads  against  persons  owing  road  labor  who  shall 
neglect  or  refuse  to  work,  when  warned  so  to  do,  or  who  shall  hinder  others 
from  working  on  the  roads. 

2.  Same— jurisdiction  of  the  person.  Where  a  summons  issued  by  a  justice 
of  the  peace,  returnable  within  five  days,  against  one  for  not  working,  as 
directed,  upon  a  public  road,  after  being  warned  by  the  overseer  of  the  road 
district,  is  served  on  the  defendant  the  next  day  after  its  issue,  this  will  give 
the  justice  jurisdiction  of  the  person  of  the  defendant. 

3.  Same — jurisdiction — conferred  by  appearance.  In  a  suit  before  a  justice 
of  the  peace,  the  appearance  of  the  defendant  by  his  attorney  and  taking  an 
appeal  to  the  circuit  court,  will  supersede  the  necessity  of  any  summons  or 
service,  and  will  give  the  appellate  court  jurisdiction  of  his  person. 

4.  Highway — evidence  to  show  road  not  a  public  one  in  suit  for  neglect  to  work 
upon  same.  In  a  suit  to  recover  the  penalty  provided  by  statute  for  a  neglect 
or  refusal  to  work  upon  a  road,  n's  directed  by  the  overseer,  upon  notice  by 
him,  evidence  on  the  part  of  the  defendant  that  the  locus  in  quo  where  he  is 
required  to  work  is  not  a  highway,  is  inadmissible. 

5.  Road  law — its  constitutionality — special  legislation.  The  road  law  applica- 
ble to  all  counties  in  the  State  acting  under  township  organization,  giving 
police  magistrates  and  justices  of  the  peace  jurisdiction  of  complaints  for  a 
refusal  or  neglect  to  work  upon  the  roads  when  warned  to  do  so,  and  provid- 
ing that  the  summons  in  such  case  shall  be  returnable  within  five  days,  is  not 
a  local  or  special  act  within  the  meaning  of  the  constitutional  provision  against 
such  legislation. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Raser  &  Goodnow,  for  the  appellant. 

Mr.  T.  E.  Merritt,  for  the  appellee. 

17—89  III. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  the  circuit  court  of  Marion  county, 
to  reverse  a  judgment  rendered  therein  in  a  cause  in  which 
the  town  of  Foster  was  plaintiff  and  Luther  Reynolds  was  de- 
fendant, the  judgment  being  in  favor  of  the  plaintiff. 

The  suit  was  brought  before  a  justice  of  the  peace  on  the 
complaint,  under  oath,  before  the  justice,  by  Joseph  C.  Wilton, 
overseer  of  highways  in  the  town  of  Foster,  that  Luther  Rey- 
nolds refused  to  work  on  the  road,  after  being  duly  warned, 
and  appearing  on  a  road  in  affiant's  district,  known  as  No.  1, 
in  town  4  north,  range  2,  in  the  town  of  Foster,  after  being 
requested  and  directed  by  affiant  to  do  so. 

On  this  complaint  a  summons  was  issued  by  the  justice  of 
the  peace,  requiring  Reynolds  to  appear  at  his  office  in  Foster 
township,  in  Marion  county,  on  the  5th  day  of  May,  1876,  at 
the  hour  of  ten  o'clock  in  the  morning,  to  answer  the  com- 
plaint of  the  town  of  Foster,  being  town  No.  4,  range  2  east, 
for  a  failure  to  pay  a  certain  demand,  not  exceeding  one  hun- 
dred dollars,  and  hereof  make  return,  etc.  Dated  May  1, 
1876. 

This  summons  was  duly  served  on  the  defendant  on  the 
second  day  of  May,  and  the  cause  proceeded,  resulting  in  a 
judgment  for  the  plaintiff  for  two  dollars  and  the  costs.  In 
the  circuit  court,  on  the  appeal  of  defendant,  he  entered  a 
motion  to  dismiss  the  cause,  alleging  as  a  reason  that  the  jus- 
tice of  the  peace  had  no  jurisdiction  of  the  person  of  the 
defendant  or  of  the  subject  matter,  and,  also,  for  the  reason 
that  the  act  of  the  General  Assembly  denning  and  regulating 
the  jurisdiction  and  duties  of  justices  of  the  peace,  in  this  in- 
stance, is  unconstitutional  and  void. 

It  is  stated  by  appellant,  in  his  brief,  that  he  appeared  by 
attorney  before  the  justice  of  the  peace,  at  the  time  the  cause 
was  set  for  trial,  and  moved  to  dismiss  the  suit,  for  the  reason 
that  the  summons  was  returnable  in  less  than  five  days  from 
the  day  it  was  issued,  and   because   the  law  under  which  the 
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summons  was  issued  was  unconstitutional;  and,  further,  be- 
cause the  summons  was  not  such  an  one  as  is  designed  and 
provided  by  law  to  be  issued  by  justices  of  the  peace  in  com- 
mencing suits  before  them;  and,  also,  because  the  place  where 
appellant  was  required  to  work  upon  by  the  overseer  was  not 
a  highway.  The  justice  denied  the  motion,  and  in  the  circuit 
court  the  same  points  were  urged,  and  are  insisted  upon  here. 

It  is  admitted,  Marion  county  is  under  township  organiza- 
tion. Section  33,  of  chap.  121,  title  "  Roads  and  Bridges/' 
provides,  in  counties  under  township  organization:  "If  any 
person,  after  appearing,  remain  idle  or  not  work  faithfully,  or 
hinder  others  from  working,  such  offender  shall,  for  every 
offense,  forfeit  to  the  town  the  sum  of  two  dollars."  It  is  not 
disputed  the  offense  is  embraced  in  this  section. 

Section  35  provides,  that  every  overseer  shall,  "within  six 
days  after  any  person  assessed  and  notified  shall  be  guilty  of 
any  refusal  or  neglect,  for  which  a  penalty  or  fine  is  prescribed 
in  this  act,  unless  a  satisfactory  excuse  shall  be  rendered  to 
him  for  such  refusal  or  neglect,  make  complaint,  on  oath, 
to  any  justice  of  the  peace  of  the  county."  And  section  36 
provides,  that  "the  justice  to  whom  such  complaint  shall  be 
made  shall  forthwith  issue  a  summons,  directed  to  any  con- 
stable of  the  county,  requiring  him  to  summon  such  delinquent 
to  appear,  within  five  days,  before  such  justice,  according  to 
law,  to  answer  for  such  refusal  or  neglect."  Rev.  Stat. 
1874,  pp.  918,  919. 

These  references  show  that  the  justice  of  the  peace  had 
jurisdiction  of  the  subject  matter,  as  it  is  expressly  conferred 
by  the  statute.  That  he  had  jurisdiction  of  the  person  is 
shown  by  the  service  of  the  process  to  appear  within  five  days 
from  the  date  of  the  summons.  But  if  no  summons  had  been 
served,  the  appearance  of  defendant  by  his  attorney,  and 
taking  an  appeal  to  the  circuit  court,  would  supersede  the  ne- 
cessity of  any  summons. 

The  doctrine  held  by  this  court  is  fully  discussed  in 
Swingley  v.  Haynes,  22  111.  216,  and  again  in  Ohio  and  Missis- 
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sippi  Railroad  Co.  v.  McGutchin,  27  ib.  9,  where  it  was  said, 
an  appeal  from  a  judgment  of  a  justice  of  the  peace  gives  the 
appellate  Court  jurisdiction  of  the  party,  although  he  was  not 
served  with  process  in  the  case  appealed  from,  and  the  appel- 
late court  can  proceed  to  trial  on  the  merits. 

The  point  made  by  appellant,  that  he  was  precluded  the 
right  to  prove  the  place  where  he  was  ordered  by  the  over- 
seer to  work  was  not  a  lawful  road,  is  not  tenable.  If  allowed, 
there  would  be  but  little  work  done  on  the  public  roads  if 
each  laborer  could  raise  this  question.  We  believe  the  rule 
is  well  established,  that  evidence  by  the  person  charged  with 
the  duty  of  working  the  road  that  the  locus  in  quo  is  not  a 
highway,  can  not  be  raised.  Paley  on  Sum.  Conv.  392.  The 
consequences  that  might  possibly  result  from  this  rule,  are 
visionary  and  fanciful.  Should  an  overseer  direct  the  party 
who  is  paying  his  tax  in  labor  on  the  road  to  work  in  the 
overseer's  field,  the  tax-payer  might,  perhaps,  'lawfully  refuse, 
but  it  is  not  a  supposable  case.  No  functionary  in  this  posi- 
tion would  dare  to  violate  his  duty  in  this  manner,  and  should 
he  do  so,  the  courts  are  open  for  punishment. 

We  can  not  concur  Avith  appellant  in  the  view  he  urges, 
that  this  act,  differing  as  it  does  in  some  respects  from  the 
general  law  conferring  jurisdiction  upon  justices  of  the  peace, 
is  obnoxious  to  the  criticisim  he  has  attempted.  It  is  not,  nor 
can  it  be,  held,  these  provisions  of  the  Road  and  Bridge  act 
make  the  act  local  or  special.  In  no  correct  sense  of  these 
terms  can  this  be  so  regarded.  We  know  of  no  constitutional 
inhibition  on  the  legislature  to  provide  for  summary  convic- 
tions in  certain  cases  in  counties  under  township  organization, 
provided  the  act  applies  and  is  operative  in  all  such  counties. 

We  do  not  find  any  error  in  the  record,  and  the  judgment 
must  be  affirmed . 

Judgment  affirmed. 
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Amanda  E.  Irish  et  al. 


Cyrus  A.  Sharp  et  al.,  for  use,  etc. 

1.  Parties.  A  bill  to  foreclose  a  mortgage  should  be  brought  in  the  name 
of  the  equitable  owner  of  the  notes,  and  not  in  the  name  of  the  payee  for  his 
use,  but  the  objection  that  it  is  brought  in  the  payee's  name,  should  be  urged 
in  the  court  below  to  afford  an  opportunity  to  obviate  it  by  amendment. 

2.  Purchaser — whether  chargeable  with  mortgage  of  which  he  has  no  actual 
notice.  The  recoi'd  of  a  mortgage,  given  by  one  having  only  an  equitable  title 
under  a  bond  for  a  deed  which  is  not  recorded,  is  not  notice  to  a  subsequent 
purchaser  of  the  legal  title  from  one  in  possession  of  the  land,  as  such  pur- 
chaser's title  is  not  derived  through  the  title  of  the  mortgagor,  and  he  will 
not  take  subject  to  the  mortgage,  although  it  is  recorded. 

3.  Where  A,  the  owner  of  lots,  sold  the  same  to  B,  giving  a  bond  for  a  deed 
upon  payment  of  the  notes  given  for  the  purchase  money,  and  B  sold  the  same 
to  C,  assigning  A's  bond  for  a  deed,  and  taking  C's  notes  and  mortgage  on  the 
lots  securing  their  payment,  which  mortgage  was  duly  recorded,  and  C  afterwards 
sold  the  lots  to  D  by  transferring  A's  bond  to  him,  and  A,  on  the  surrender  of 
his  bond  given  to  B,  made  a  warranty  deed  to  D  for  the  lots,  who  took  immediate 
possession,  and  afterwards  sold  the  property  to  E,  who  had  no  notice  of  the 
facts  or  of  the  existence  of  A's  bond  or  that  C  had  been  in  possession,  and  paid 
the  purchase  money,  it  was  held  that  E  was  not  chargeable  with  notice  of  the 
equitable  title  of  C  from  the  record  of  his  mortgage  to  D,  the  bond  never  hav- 
ing been  recorded,  and  that  the  mortgage  could  not  be  foreclosed  as  against 
him.  Had  E  known,  when  he  purchased,  that  C  was  in  possession  when  he 
sold  to  D,  perhaps  it  would  have  been  his  duty  to  have  searched  the  record  and 
inquired  what  claim  C  had  to  justify  his  possession. 

4.  Mortgage — what  estate  subject  to.  Although  a  bond  for  a  deed  to  land 
may  provide  for  a  forfeiture  for  non-payment,  yet  if  the  vendor  does  not  de- 
clare one,  the  holder  under  the  bond  has  such  an  equitable  estate  as  will  pass 
by  mortgage  from  him. 

Appeal  from  the  Circuit  Court  of  Clinton  county ;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Mr.  H.  P.  Buxton,  and  Mr.  A.  H.  White,  for  the  appel- 
lants. 


Mr.  F.  A.  Lietze,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  on  the  equity  side  of  the  circuit  court 
of  Clinton  county,  by  bill,  wherein  Cyrus  A.  Sharp  and  An- 
drew J.  Sharp,  prosecuting  the  same  for  the  use  of  Anthony 
Hubert,  were  complainants,  and  Amanda  E.  Irish  and  Noble 
W.  Irish,  her  husband,  were  defendants,  the  object  of  which 
was  to  foreclose  a  certain  mortgage,  therein  described,  executed 
on  July  17,  1868,  by  Robert  G.  Moore  to  complainants  to 
secure  the  payment  of  certain  notes  executed  on  that  day  by 
Moore  to  the  Sharps  in  payment  for  lot  1,  in  block  5,  in  lower 
town  of  Carlyle.  The  defendants  were  duly  served  with  pro- 
cess, appeared  and  answered  the  bill,  and  the  cause  was  duly 
heard  on  the  bill,  answers,  replication  and  testimony,  and  a 
decree  passed,  as  prayed  for,  and  the  premises  directed  to  be 
sold  by  the  master  at  public  auction,  if  the  amount  found  due 
by  defendants  to  complainants  was  not  paid  in  thirty  days 
after  the  rendition  of  the  decree.  To  reverse  this  decree  the 
defendants  appeal,  and  make  several  points  which  we  will 
consider. 

The  leading  facts,  as  found  by  the  court,  are  briefly  these : 
One  James  Wightman,  claiming  to  be  the  owner  of  the  lot  in 
question,  sold  the  same  to  Cyrus  A.  Sharp,  on  July  15,  1867, 
taking  his  two  notes  for  the  purchase  money,  of  $125  each, 
payable,  respectively,  one  and  two  years  after  date,  with  ten 
per  cent  interest.  Cyrus  A.  and  Andrew  J.  Sharp  entered 
into  possession  of  the  lot,  erecting  a  frame  dwelling  house 
thereon,  and  other  improvements,  when,  on  July  17,  1868, 
they  sold  the  same  to  the  said  Robert  G.  Moore  for  $500, 
assigning  to  him  Wightman's  bond,  and  taking  from  Moore 
two  notes,  of  $224.50  each,  payable  in  one  and  two  years, 
securing  the  payment  of  the  same  by  a  mortgage  on  the  lot, 
which  was  duly  recorded  on  July  21,  1868.  On  April  1, 
1869,  Moore  sold  the  lot  to  one  Lucius  D.  Cook,  assigning  to 
Cook  Wightman's  title  bond.  On  July  15,  next  thereafter, 
Wightman,  upon  the  surrender  by  Cook  to  him  of  the  title 
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bond  he  had  executed  to  the  Sharps,  executed  and  delivered 
to  Cook  a  warranty  deed  for  the  lot,  and  destroyed  the  bond. 
This  deed  was  duly  recorded.  Cook  took  possession  immedi- 
ately on  his  purchase  from  Moore,  and  occupied  the  premises 
until  October  3,  1872,  during  which  time  he  paid  Hubert, 
who  had  bought  Moore's  notes,  the  note  first  due  and  portions 
of  the  second  note,  he  (Cook)  being  cognizant  of  Moore's 
mortgage.  On  this  third  day  of  October,  1872,  Cook  sold 
and  conveyed  the  lot  to  the  appellant  Amanda  E.  Irish,  who 
is  now  in  possession  of  the  premises. 

The  answer  of  the  defendant  Amanda  E.  Irish  to  the  bill 
of  complaint,  which  her  co-defendant  adopts,  denies  all  knowl- 
edge or  notice  of  the  purchase  by  the  Sharps,  or  of  the  execution 
of  a  bond  for  a  deed  by  Wightman  for  the  lot,  of  the  Sharps  being 
in  possession  of  the  lot,  or  of  the  erection  by  them  of  a  building 
on  the  lot,  or  their  assignment  of  any  bond  for  a  deed  to  them 
to  Moore,  or  of  the  execution  by  Moore  of  the  notes  and  mort- 
gage to  the  Sharps,  and  denies  that  Moore  had  any  equitable 
title  to  the  lot,  and  denies  having  any  notice  of  any  bond  for 
a  deed,  or  of  Moore's  possession,  or  of  the  Sharps  selling  any 
claim  in  the  lot  to  Moore,  or  of  Moore's  sale  to  Cook,  or  of 
Cook  making  any  payments  on  Moore's  notes,  and  alleges 
that  Mrs.  Irish  purchased  the  lot  of  Cook  in  good  faith,  for  a 
valuable  consideration  paid,  without  any  knowledge  of  the 
existence  of  any  of  the  facts  alleged  in  the  bill,  and  denies 
complainants'  and  Hubert's  equities  as  against  Amanda  E. 
Irish. 

Appellants  make  two  points  on- this  appeal:  First,  are  the 
Sharps  proper  complainants;  and,  second,  can  this  mortgage, 
executed  by  Moore  to  the  Sharps,  be  foreclosed  so  as  to  affect 
appellant's  title? 

As  to  the  first  point,  to  be  of  avail  it  should  have  been  made 
in  the  circuit  court,  so  that  the  bill  could  have  been  amended 
by  striking  out  the  names  of  Cyrus  A.  and  Andrew  J.  Sharp, 
who  have  no  interest  in  the  controversy,  and  permitting  the 
cause  to  proceed  in  the  name  of  Hubert,  the  equitable  owner 
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of  the  notes  and  mortgage.  The  proceeding  being  in  a  court 
of  equity,  the  proper  mode  of  bringing  the  suit  would  have 
been  in  the  name  of  Hubert.  Winkelman  et  al.  v.  Kiser,for 
use,  etc.  27  111.  21.  When  such  an  objection,  if  made  in  the 
circuit  court,  can  be  removed,  it  is  the  settled  doctrine  it  must 
be  there  made,  and  can  not,  for  the  first  time,  be  made  in  this 
court. 

Upon  the  other  point,  it  does  not  appear  that  Wightman's 
bond  to  Sharp  was  recorded.  It  will,  therefore,  be  assumed 
that  it  was  not,  and  that  nothing  from  Wightman,  who  was 
the  owner  of  the  fee,  appears  on  the  record  but  his  deed  to 
Cook,  from  whom  appellants  purchased.  It  is  true,  Moore's 
mortgage  to  Sharp  was  on  record,  but  Moore's  name  did  not 
appear  in  the  chain  of  title  from  Wightman.  The  record 
showed  James  Wightman  was  the  owner  of  the  fee,  and  his 
deed  to  Cook, — that  was  all  as  respects  Wightman. 

Now,  can  it  be  held  that  this  mortgage  of  Moore  (a  stranger, 
so  far  as  the  record  discloses,  to  the  title,)  shall  affect  appel- 
lants? Can  they  be  charged  with  constructive  notice  of 
Moore's  rights?  A  person  desirous  of  purchasing  this  lot, 
would,  if  he  possessed  ordinary  caution,  have  gone  to  the 
records,  and  had  them  examined.  What,  on  the  most  diligent 
search,  would  he  have  found?  Nothing  more  than  this,  that 
James  Wightman,  owner  of  the  lot,  had  conveyed  the  same, 
by  deed,  to  Cook.  The  examiner  would  never  have  thought  of 
inquiring  further.  Had  it  been  shown,  on  the  hearing,  that 
appellant  knew  Moore  was  in  possession  of  the  premises  when 
he  sold  to  Cook,  then,  perhaps,  a  duty  would  have  devolved 
upon  appellants  to  search  the  record,  and  inquire  what  claim 
Moore  had  to  justify  his  possession.  As  it  is,  there  is  nothing 
appearing  in  this  record  to  show  that  appellants  were  put  upon 
inquiry  as  to  Moore's  claim  and  his  execution  of  this  mort- 


It  is  urged  by  appellants  that  Moore  had  nothing  to  mort- 
gage— not  even  an  equitable  title.  It  appears,  from  the  testi- 
mony of  Wightman,  that  he  never  had  declared  a  forfeiture, 
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though  there  was  default  In  payments.  This  being  so,  Moore 
had  such  an  equitable  estate  as  would  pass  by  mortgage. 
Baker  et  al.  v  The  Bishop  Hill  Colony,  45  111.  264.  His  name, 
however,  does  not  appear  of  record  in  the  deraignment  of  title 
to  the  lot.  The  majority  of  the  court  are  of  opinion  that  ap- 
pellants are  not  affected  by  the  mortgage — it  did  not  lie  in 
the  proper  and  regular  chain  of  title.  Manly  v.  Pettee.  38  111. 
128;  Dexter  v.  Harris,  2  Mason,  531.  To  decide  otherwise 
would  be  to  hold  a  purchaser  of  real  estate  chargeable  with 
constructive  notice  of  everything  which  may  appear  upon  the 
record,  and  impose  upon  him  the  necessity,  in  order  to  buy 
with  safety  as  to  title,  of  the  examination  of  the  record  of 
every  instrument  that  is  recorded,  which  would  be  not  only 
unreasonable,  but  in  most  cases  wholly  impracticable. 

The  decree  is  reversed  and  the  cause  remanded,  with  liberty 
to  the  complainants  to  amend  their  bill  if  so  desired. 

Decree  reversed. 


Board  of  Supervisors  of  Lawrence  County 


John  D.  Sage,  use  of  Wm.  J.  Wise. 

1.  County  orders — in  fractions  of  appropriation.  Where  a  boai'd  of  super- 
visors made  an  appropriation  to  assist  a  township  in  the  construction  of  a 
bridge,  having  previously  specifically  rescinded  a  resolution  that  orders 
should  not  be  issued  in  fractions  in  discharge  of  any  appropriation,  but  should 
be  for  the  whole  amount,  the  rescinding  of  the  resolution  was  held,  by  neces- 
sary implication,  to  sanction  the  issuing  of  county  orders  in  small  amounts  in 
discharge  of  the  appropriation. 

2.  Same — double  issue.  The  issuing  of  a  county  order  for  the  whole  of  an 
appropriation  for  a  bridge,  by  the  county  clerk,  prior  to  the  date  of  the  order 
making  the  appropriation,  which  county  order  was  never  delivered  to  the 
party  entitled  to  receive  it,  presents  no  defense  to  an  action  upon  orders  sub- 
sequently issued  in  accordance  with  the  appropriation,  and  delivered,  and 
which  were  paid  out  to  innocent  parties  in  good  faith. 
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Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  against  the  Board 
of  Supervisors  of  Lawrence  County  by  John  D.  Sage,  who 
sued  for  the  use  of  William  J.  Wise,  to  recover  upon  a  num- 
ber of  county  orders.  A  trial  resulted  in  a  judgment  for  the 
plaintiff,  from  which  the  county  appealed. 

Messrs.  Calahan  &  Huffman,  for  the  appellant. 

Messrs.  Bell  &  Green,  and  Mr.  Jehu  Fields,  for  the 
appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

At  a  meeting  of  the  board  of  supervisors  of  the  county,  held 
on  the  9th  of  October,  1867,  it  was  ordered  "that  the  sum  of 
$3337.87  be  appropriated  out  of  the  county  treasury  to  com- 
plete the  East  Embarras  bridge,  provided  the  commissioners 
of  highways  enter  into  bond  in  the  sum  $7000  for  the  comple- 
tion of  said  bridge  within  three  months  or  as  soon  as  practi- 
cable." 

Thereupon,  on  the  same  day,  the  commissioners  of  highways 
of  the  town  of  Lawrence  (in  which  the  bridge  was  located) 
executed,  with  securities,  the  bond  required,  which  was  pre- 
sented to  the  county  board  and  approved  by  a  vote,  accepted, 
and  placed  on  file  with  the  county  clerk. 

Subsequently,  andon  the  16th  of  October,  1867,  there  were 
issued  and  delivered  to  Sage,  the  treasurer  of  the  commissioners 
of  highways  of  the  town  of  Lawrence,  a  large  number  of 
county  orders,  of  the  denominations  of  ten  dollars  and  five  dol- 
lars, which  he  received  and  used  in  the  completion  of  the  bridge 
mentioned  in  the  order  by  the  county  commissioners. 
Some  of  these  orders  were  paid  and  canceled,  others  were 
paid  out  by  Sage,  and  came  into  the  hands  of  Wise,  in  pay- 
ment, as  it  would  appear,  for  labor  and  materials  in  the  con- 
struction of  the  bridge. 
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This  action  is  founded  upon  these  county  orders  in  the  hands 
of  Wise.  The  county  resists  the  payment,  and  her  counsel 
interposes  several  objections  to  the  validity  of  these  orders. 
One  objection  is  that  they  are  issued  in  small  amounts  and 
not  for  the  whole  amount  of  the  appropriation,  $3337.87.  The 
transcript,  from  the  proceedings  of  the  board  of  supervisors 
in  September  of  1867,  shows  that  at  a  meeting  properly  held 
in  September,  a  resolution  was  adopted,  directing  that  the 
clerk  should  not  issue  orders  in  discharge  of  any  appropria- 
tion in  fractions,  but  that  such  orders  should  be  for  the  whole 
amount  of  the  appropriation.  At  a  subsequent  meeting  of  the 
same  board  (and  before  the  appropriation  in  question  was 
made)  that  order  was  specifically  rescinded.  The  necessary 
implication  from  this  action  of  the  board  is  a  sanction  of  the 
conduct  of  the  clerk  in  issuing  these  orders  in  denominations 
of  ten  dollars  and  five  dollars.  Sage  was  a  witness  upon  the 
stand,  and  testified  that  he  did  not  receive  orders  to  an  amount 
in  excess  of  the  appropriation  made  by  the  board  of  super- 
visors. 

It  is  also  insisted,  that  before  the  issue  of  these  ten  dollar 
and  five  dollar  orders,  a  county  order  had  been  issued  for  the 
entire  sum  of  $3337.87,  which  was  never  returned  or  canceled. 
The  proof  shows  that  this  order  was  never  delivered  to  the 
highway  commissioners  or  to  their  treasurer,  but  after  it  was 
made  out  and  countersigned  by  the  treasurer  of  the  county,  it 
Avas  taken  by  Watts,  who  was  then  county  clerk,  with  the  in- 
tention of  selling,  it.  Watts  disappeared  from  the  country 
and  his  whereabouts  is  unknown.  The  evidence  indicates 
that  that  order  was  not  only  never  delivered  to  the  highway 
commissioners,  but  has  been  destroyed.  The  records  of  the 
county  treasurer  show  that  it  has  never  been  presented  for 
payment.  There  seems  to  be  a  confusion  in  the  transcript  of 
the  record  brought  to  this  court,  as  to  dates,  otherwise  there 
is  no  reasonable  ground  to  defend  against  the  payment  of  the 
orders  sued  on  in  this  action,  on  account  of  the  issue  of  that 
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large  county  order,  No.  5362,  as  it  is  called.  The  memoranda 
in  the  office  of  the  county  treasurer,  of  orders  countersigned 
by  the  county  treasurer,  show  that  this  large  order  (which 
was  made  out,  but  not  delivered  to  Sage)  bore  date  in  Septem- 
ber, which  was  prior  to  the  making  of  the  appropriation. 
These  same  memoranda  indicate  that  subsequent  to  the  date 
of  the  order  designated  as  No.  5362,  orders  were  made  out 
and  countersigned — one  numbered  5363,  for  $2894.12;  one 
numbered  5364,  for  $131.25  ;  one  numbered  5365,  for  $312.60, 
— (the  three  aggregating  the  amount  of  the  appropriation 
made  by  the  county  board  on  the  9th  of  October.)  All  bear  date 
September  23, 1867.  This  is  prior  to  the  day  when  the  county 
board  made  the  appropriation  of  record  of  the  $3337.87  for 
the  finishing  of  this  bridge.  That  appropriation  was  made  on 
the  9th  of  October,  as  the  record  shows.  If,  however,  there 
be  any  solution  of  this  apparent  confusion,  showing  that  these 
three  county  orders  dated  upon  September  23,  1867,  were 
really  subsequent  to  the  appropriation  made  by  the  County 
board,  these  three  orders  seem  never  to  have  been  used  in  any 
manner, — we  find  no  specific  proof  that  they  were  ever  delivered 
to  the  payees.  Whether  this  be  so  or  not,  they  were  can- 
celed in  the  office  by  the  treasurer,  and  the  orders  upon 
which  the  action  is  now  brought  were  issued  under,  and  by 
virtue  of,  the  appropriation  of  the  9th  of  October,  made  by 
the  county  board.  It  is  not  perceived  how  the  preparation 
and  signing  and  countersigning  of  the  apparently  irregular 
orders,  numbered  5362,  5363,  5364  and  5365,  can  have  any 
meritorious  or  substantial  bearing  against  the  claim  of  the 
plaintiff  to  have  payment  of  these  county  orders.  On  the 
face  of  the  different  transcripts  of  record,  they  are  the  first 
orders  that  were  issued  after  the  making  of  the  appropriation 
upon  the  9th  of  October,  1867.  They  were  issued  to  the  par- 
ties indicated  by  that  appropriation,  for  the  purpose  indicated 
in  the  appropriation,  and  were  used  to  accomplish  that  end. 
In  justice  as  well  as  in  law,  the  county  ought  to  pay  these 
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orders,  and  we  see  no  legal  objection  against  the  judgment 
which  has  been  entered. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  W.  Karnes 

v. 

The  Belleville  and  Eldorado  Railroad  Company. 

Law  and  fact — relevancy  and  admissibility  of  evidence  are  for  the  court.  It  is 
error  for  the  court  to  submit  to  the  jury  the  question  as  to  what  testimony  is 
relevant  and  pertinent  to  the  matters  in  issue.  It  is  the  province  of  the 
court,  and  not  of  the  jury,  to  exclude  improper  testimony. 

Appeal  from  the  County  Court  of  Saline  county;  the  Hon. 
Richard  N.  Warfield,  Judge,  presiding. 

Mr.  H.  H.  Harris,  for  the  appellant. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  by  the  railroad  company  to  condemn 
for  their  use  a  part  of  the  lands  of  appellant.  The  damages 
and  compensation  were  assessed  and  ascertained  by  the  ver- 
dict of  a  jury.  Before  hearing  the  testimony,  by  consent  of. 
the  parties  the  jury  were  permitted  to  inspect  the  premises, 
and  thereupon  witnesses  were  sworn  for  petitioners  and  for 
Karnes,  who  testified  pro  and  con  as  to  the  amount  of  a  rea- 
sonable compensation  for  the  land  that  was  taken  and  as  to 
the  amount  of  damages  to  adjoining  land.  After  the  evidence 
was  heard,  the  court,  at  the  request  of  the  petitioners,  in- 
structed the  jury,  among  other  things,  that  the  jury  had  the 
right,  in  considering  the  testimony,  to  "  exclude  such  testimony 
as  they  see  is  improper."  And  again,  "The  jury  has  the 
right  to  decide  on  questions  of  damages  from  their  own  per- 
sonal inspection  of  the  premises,  from  their  own   experience, 
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and   such  testimony  as  they  believe  is  relevant  and  pertinent 
to  the  questions  in  issue. " 

This  instruction  was  clearly  wrong.  It  is  the  province  of 
the  court,  and  not  of  the  jury,  to  exclude  improper  testimony 
from  the  consideration  of  the  jury.  It  is  the  province  of  the 
court,  and  not  of  the  jury,  to  determine  what  testimony  is  rele- 
vant and  pertinent  to  the  questions  in  issue.  It  was  error  in 
the  court  to  submit  these  questions  to  the  jury. 

Karnes  excepted  to  the  giving  of  these  instructions  at  the 
time,  and  being  dissatisfied  with  the  assessment  of  damages, 
appeals  to  this  court. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Judgment  reversed. 


James  J.  McCarthy 


David  Lavasche. 

1.  Estoppel — to  urge  unconstitutionality  of  charter  of  corporation.  Stockhold- 
ers who  subscribe  and  organize  a  corporation  under  a  charter,  and  reap  the 
benefits  of  the  law,  and  thereby  induce  persons  to  credit  the  corporation,  or 
make  deposits  on  the  faith  of  its  being  legally  organized,  and  of  the  individual 
liability  of  its  members,  will  be  estopped  from  alleging  that  the  charter  is 
unconstitutional  as  a  means  of  avoiding  their  personal  liability  as  fixed  by 
such  charter. 

2.  Same — acts  misleading  another.  A  person  doing  an  act  or  making  a  state- 
ment which  misleads  another  to  his  injury,  will  not  be  permitted  to  question 
the  act  or  the  truth  of  the  statement,  as  against  such  other  person. 

3.  Corporation — attacking  its  legality  collaterally.  The  legality  of  an  incor- 
poration can  not  be  attacked  collaterally;  and  a  stockholder,  when  sued  to 
enforce  his  individual  liability  to  a  creditor  of  the  corporation,  is  estopped 
from  denying  the  legality  of  its  organization. 

4.  Same — liability  of  stockholders  to  creditors.  Where  persons  become  stock- 
holders of  a  corporation,  even  under  a  charter  repugnant  to  the  organic  law, 
which  makes  them  liable  for  double  the  amount  of  their  stock,  it  will  operate 
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as  an  agreement  by  each  to  become  liable  to  creditors  of  the  corporation  accord- 
ing to  the  terms  of  the  charter,  and  they  can  not  escape  individual  liability 
because  of  the  unconstitutionality  of  the  charter,  and  the  creditor  may  enforce 
such  liability  by  suit  in  his  own  name. 

5.  Remedy — when  at  law.  Where  a  statute  creates  a  legal  right  or  liability, 
and  does  not  determine  the  forum  in  which  the  remedy  shall  be  sought,  the 
remedy  will  be  at  law. 

6.  Same — against  stockholders  of  corporation.  Where  a  charter  of  a  corpora- 
tion provides  that  "each  stockholder  shall  be  liable  to  double  the  amount  of 
stock  held  or  owned  by  him,"  this  will  give  a  creditor  of  the  corporation  a 
right  of  action  in  his  own  name  and  at  law,  against  any  stockholder,  for  the 
recovery  of  the  sum  due  him,  and  each  stockholder  will  be  severally  and  indi- 
vidually liable.* 

7.  Action — whether  joint  or  several.  Under  a  law  relating  to  a  corporation, 
that  "  each  stockholder  shall  be  liable  to  double  the  amount  of  stock  held  or 
owned  by  him,  for  three  months  after  giving  notice  of  transfers."  each  stock- 
holder is  severally  and  individually  liable  to  creditors  of  the  company. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Goudy  &  Chandler,  for  the  appellant. 

.  Messrs.  Shufeldt  &  Westover,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  National  Loan  and  Trust  Company  was  organized 
under  an  act  of  the  General  Assembly,  approved  on  the  9th 
of  March,  1867.  Under  the  provisions  of  an  act  adopted  and 
approved  the  26th  of  March,  1872,  the  corporation  changed 
its  name  to  that  of  the  "Bank  of  Chicago;"  and  appellee, 
being  a  creditor  of  the  bank,  brought  an  action  of  debt  against 
appellant  for  its  recovery. 

The  declaration  avers  that  the  corporation  was,  amongst 
other  things,  authorized  to  borrow  money,  to  receive  money 

*  Under  the  act  of  April  18,  1872,  which  has  no  application  to  corporations 
for  banking,  insurance,  real  estate  brokerage  and  the  business  of  loaning 
money,  a  court  of  law  has  no  jurisdiction  in  suits  by  creditors  against  stock- 
holders.    Richardson  et  al.  v.  Akin,  87  111.  138. 
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on  deposit,  to  loan  money  and  make  discounts,  etc.;  that  on 
the  26th  of  August,  1873,  the  bank  owed,  and  was  and  still  is 
indebted  to,  appellee  in  the  sum  of  $100,  for  money  received 
of  appellee  on  deposit;  that  appellant  then  was,  and  still  is,  a 
stockholder,  and  the  owner  of  one  share  of  $100  in  the  bank; 
that  the  bank  had  become,  and  still  is,  utterly  insolvent,  and 
that  appellant  had  not  assigned  or  transferred  his  stock  in  the 
bank. 

The  declaration  further  avers  that  the  charter  of  the  incor- 
poration contains  this  provision :  "And  each  stockholder  shall 
be  liable  to  double  the  amount  of  stock  held  or  owned  by  him, 
and  for  three  months  after  giving  notice  of  transfer,  as  here- 
inafter mentioned ; "  and  that,  by  virtue  of  this  provision  of 
the  act  of  incorporation,  appellant,  as  such  stockholder,  Avas 
individually  liable  to  the  creditor  or  creditors  of  the  bank  in 
double  the  amount  of  the  stock  held  by  him,  whereby  he 
became  liable  to  pay  appellee. 

A  demurrer  was  filed  to  the  declaration,  which  the  court 
overruled,  and  appellant  abided  by  his  demurrer;  and  the 
court  thereupon  rendered  judgment  in  favor  of  plaintiff,  and 
assessed  the  damages  and  rendered  judgment  for  $110.50,  and 
defendant  appeals,  and  assigns  errors. 

It  is  urged  that  the  corporation  was  never  legally  organized, 
as  the  act  under  which  the  stockholders  incorporated  was  un- 
constitutional and  void;  that  if  not,  then  the  clause  in  the 
charter  rendering  stockholders  liable  is  too  vague  to  render 
them  liable  to  the  individual  creditors  of  the  company ;  or,  if 
it  shall  be  held  that  they  are  so  liable,  then  the  remedy  is  in 
equity,  against  all  the  stockholders. 

On  the  other  hand,  it  is  contended  that  the  law  does  not 
contravene  the  constitution ;  but  if  it  should  be  so  held,  the 
stockholders  having  organized  the  corporation,  and  held  them- 
selves out  to  the  world  as  such,  and  thereby  obtained  credit 
and  incurred  indebtedness,  they  are  estopped  to  deny  the 
validity  of  the  act  or  their  organization  under  it;  and  that  a 
reasonable  and  fair  construction  of  the  clause  of  the  act  quoted 
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renders  the  shareholders  individually  liable  to  each  and  every 
creditor,  and  that  the  remedy  for  a  recovery  on  the  liability 
is  complete  at  law.  These  are  the  questions  raised  and  dis- 
cussed on  this  record. 

Even  if  the  law  is  unconstitutional,  can  the  promoters  and 
those  engaged  in  its  operation  be  heard  to  say  that  they  may  re- 
lieve themselves  from  liability,  and  from  all  their  engagements, 
because  the  law  under  which  they  have  acted  is  prohibited  by 
the  organic  law?  May  shrewd,  intelligent  persons  go  to  the 
General  Assembly  and  procure  an  act  that  they  should  know 
is  prohibited  by  the  fundamental  law,  avail  themselves  of  its 
benefits,  obtain  the  money  of  the  uninformed  and  the  con- 
fiding, and  then  be  heard  to  say,  we  are  not  incorporated,  our 
charter  and  organization  are  void,  and  we  will  hold  your 
money?  Or,  may  those  who  promoted  the  enterprise  by  be- 
coming shareholders,  to  enable  the  company  to  organize,  and 
to  procure  other  people's  money,  be  heard  to  interpose  such  a 
defense?  The  presumption  is,  that  each  subscriber  for  stock 
knew  at  the  time  of  subscription  that  the  charter  contained 
the  provision  rendering  him  liable  for  double  the  sum  he  sub- 
scribed ;  and  such  persons  could  not  but  have  known  that  this 
provision  would  contribute  largely  to  give  credit  to  the  con- 
cern and  greatly  augment  its  business. 

The  subscribers  for  shares  of  the  stock,  no  doubt,  expected 
to  reap  large  profits,  and  expected  those  profits  to  be  greatly 
enhanced  by  this  provision.  It  enabled  them  to  point  to  it 
and  assure  individuals  and  the  public  that  the  institution  was 
safe,  as,  if  the  business  was  not  lucrative,  all  the  stockholders 
were  severally  liable  for  double  the  amount  of  their  subscrip- 
tions. They  thus,  no  doubt,  did  increase  their  business,"  and 
thus  obtained  money  and  credit,  which  now,  when  the  institu- 
tion has  proved  a  failure,  they  endeavor  to  avoid  paying  by 
urging  that  their  organization,  and,  consequently,  their  sub- 
scriptions to  its  stock,  were  void.  Fair  dealing  would  say 
that  they  should  be  estopped  from  interposing  such  a  defense. 
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The  question  is  by  no  means  new  in  the  jurisprudence  of 
this  country.  The  question  has  been  frequently  considered  in 
the  courts,  in  the  form  here  presented,  or  in  analogous  cases. 
See  Baker  v.  Brannan,  6  Hill,  47 ;  Embry  v.  Conner,  3  N.  Y. 
511  •  Easton  v.  Aspinwall,  19  id.  119 ;  Mead  v.  Keeler,  24  Barb. 
25;  Ferguson  v.  Landran,  5  Bush,  (Ky.)  230.  These  were  all 
cases  where  the  parties  were  held  to  be  estopped  from  insist- 
ing that  the  organization  was  illegal,  or  a  law  unconstitutional, 
because  of  the  acts  or  consent  of  the  parties  urging  the  objec- 
tion. 

In  our  own  court  analogous  questions  have  been  presented 
and  determined.  In  the  case  of  Tarbell  v.  Page,  24  111.  46,  it 
was  held  that  in  a  suit  by  a  creditor  against  a  stockholder,  the 
former  could  not  show  that  the  corporation  had  failed  to  file 
a  certificate  of  organization  with  the  Secretary  of  State ;  that 
in  a  collateral  proceeding  the  regularity  of  the  corporate 
organization  could  not  be  questioned.  And  this  is  a  rule  of 
uniform  application.  If,  then,  the  plaintiff,  by  contracting  with 
a  body  exercising  the  franchises  of  a  corporation,  is  estopped 
from  denying  the  legality  of  its  organization,  the  same  reason 
must  apply  with  increased  force  to  prevent  a  stockholder  in 
such  an  organization  from  questioning  the  legality  of  the  cor- 
poration. 

That  the  legality  of  an  incorporation  can  not  be  attacked 
collaterally,  see  Rice  v.  Rock  Island  and  Alton  Railroad  Co. 
21  111.  93,  Goodrich  v.  Reynolds  etal.  31  id.  490,  and  numerous 
subsequent  cases.  In  fact,  the  books  abound  in  adjudged  cases 
which  hold  that  a  person  doing  an  act  or  making  a  statement 
which  misleads  another  to  his  injury,  shall  not  be  permitted  to 
question  the  act  or  the  truth  of  the  statement.  So,  on  the  same 
principle,  appellant  should  be  estopped,  as  his  acts  contributed 
to  the  organization  of  this  company,  and  he  held  himself  out 
to  the  world  as  a  stockholder  therein,  and  liable  to  the  extent 
of  double  the  amount  of  his  subscription.  Had  the  company 
not  been  organized,  appellee  would  not  have  lost  his  money, 
and  appellant  thus  contributed  to  that  loss. 
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Iii  Ferguson  v.  Landran,  supra,  appellants  denied  the  valid- 
ity of  a  tax  levied  under  a  local  law,  but  the  court  held  they 
were  estopped  to  deny  the  validity  of  the  law,  because  they  had 
approved  it  and  availed  of  its  benefits  and  aided  in  procur- 
ing its  passage.  The  court  held  the  law  unconstitutional,  but 
enforced  the  tax.  The  court  say,  "  parties  are  estopped  from 
denying  the  constitutionality  of  a  local  statute  by  participating 
in  the  procurement  of  its  passage,  by  ratifying,  acquiescing  in,-  or 
approving  it  after  its  passage,  and  by  becoming  recipients  of 
benefits  under  it;  and  all  such  persons  are  held  to  be  liable  to 
the  tax  authorized  by  such  enactment,  although  it  is  unconsti- 
tutional and  invalid  as  to  all  other  persons." 

Here,  appellant  approved  of  the  act,  and  availed  himself  of  its 
benefits  by  subscribing  for  stock  and  becoming  entitled  to 
exercise  all  the  rights  and  privileges  of  a  stockholder  in  the 
corporation.  Justice,  morality,  public  policy  and  precedent 
all  demand  that  appellant  should  be  estopped  from  denying 
the  constitutionality  of  the  law.  If  stockholders  might  show 
the  law  unconstitutional,  and  their  organization  void,  and 
all  their  acts  unauthorized,  then  all  persons  engaged  in  the 
organization  of  the  corporation  should  be  held  liable  for  the 
consequences  of  their  illegal  and  unauthorized  acts,  indepen- 
dent of  the  clause  in  their  charter.  So  they  should,  in  no 
event,  escape  liability  for  obtaining  money  without  authority. 

Suppose  these  stockholders  had  formed  a  partnership,  with 
articles  of  partnership  containing  precisely  the  same  provisions 
that  are  contained  in  their  charter,  and  had  put  in  capital 
stock  to  the  same  extent,  and  the  same  amounts  they  each  sub- 
scribed in  shares,  would  any  one  question  the  legality  of  the 
organization,  or  the  legal  liability  of  each  of  the  members  of 
the  firm  ?  We  apprehend  these  propositions  would  be  conceded. 
And  if  so,  in  principle,  what  distinction  can  be  taken  between 
the  supposed  case  and  the  one  at  bar?  Had  the  shareholders 
written  under  the  charter  a  statement  that  it  was  unconstitu- 
tional and  void  as  a  law,  but  that  they  adopted  it  as  articles 
of  partnership,  and  that   each  would   be  bound   by  its  term.-: 
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and  conditions,  and  would  pay  in,  for  capital  stock,  the  sums 
set  opposite  their  several  names,  and  they  had  signed  it,  and 
specified  the  sum  to  be  paid  in,  could  it  be  doubted  that  each 
member  would  have  been  liable,  under  the  articles  thus  exe- 
cuted ?  And  if  so,  when  stripped  of  mere  form,  and  substance 
is  alone  considered,  this  organization  is  in  eifect  the  same.  We 
can  perceive  no  well  grounded  distinction.  We  are  therefore 
of  opinion,  that,  independent  of  all  constitutional  questions, 
each  shareholder  became  liable  under  the  charter  as  articles 
of  partnership,  as  it  operated  as  an  agreement  by  each  sub- 
scriber to  be  liable  to  creditors  to  double  the  amount  each 
subscribed. 

It  is  urged,  that  under  the  language  of  the  third  section  of 
the  charter,  although  a  liability  may  be  created  to  double 
the  amount  of  the  stock,  still  it  is  to  the  corporation  and  not 
to  the  creditors.  The  obvious  purpose  of  the  General  Assem- 
bly was  to  secure  the  creditors  of  the  institution.  And  if  so, 
why  make  a  provision  which  the  creditor  could  not,  and  the 
directors  would  not,  in  all  probability,  enforce  ?  On  their  refusal 
the  creditor,  if  that  construction  is  to  be  given,  would  be  com- 
pelled to  proceed  by  mandamus,  had  the  law  been  valid,  to 
compel  suits  to  be  brought  by  the  corporation  against  share- 
holders, and  then  in  all  probability,  after  years  of  delay  in  liti- 
gation, to  get  the  money  into  their  hands,  a  further  delay  would 
be  liable  to  ensue  until  a  recovery  could  be  had  against  the 
bank  and  the  money  realized  at  the  end  of  long,  obstinate  and 
expensive  litigation.  Such  a  course  could  not,  we  think,  have 
been  intended.  Such  a  requirement  would  greatly  impair  if 
it  did  not  render  the  security  worthless.  We  must  therefore 
conclude,  that  as  the  provision  was  intended  to  secure  the  credi- 
tor, it  was  intended  that  his  remedy  should  be  direct  and 
effective,  and  that  he  might  sue  in  his  own  name  and  at  law. 

If  this  association  only  amounted  to  a  partnership,  as  we 
have  seen  it  was,  then  the  firm  could  not  sue  one  of  its  mem- 
bers to  compel  the  payment.  Nor  do  we  perceive  how  the 
firm  could  maintain  a  bill  for  the  purpose.     Hence  we  must 
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conclude  that  it  was  intended  that  the  liability  should  be  direct 
to  the  creditor  and  not  to  the  firm. 

It  is  next  urged,  that  the  remedy  is  in  equity,  and  not  at 
law.  Actions  at  law  were  maintained  in  the  cases  of  Culver 
v.  Third  National  Bank,  64  111.  528,  and  Corwith  v.  Culver, 
69  id.  502,  under  a  statute  creating  a  liability  of  the  stock- 
holder. It  was  then  urged  that  the  remedy  was  in  equity,  but 
we  held  that  it  was  a  legal  liability  and  could  be  enforced  by 
an  action  at  law.  That  statute  did  not  determine,  in  terms,  in 
which  forum  the  remedy  should  be  sought.  But  it  being  a 
legal  right,  the  remedy  was  held  to  be  at  law. 

It  is  urged,  that  the  liability  should  be  construed  to  be  joint 
against  all  the  stockholders.  To  do  so  would,  we  think,  do 
violence  to  the  language  of  the  statute ;  the  language  is, 
"each  stockholder  shall  be  liable  to  double  the  amount  of 
stock  held  or  owned  by  him,  for  three  months  after  giving 
notice  of  transfers,  as  hereinafter  mentioned."  This  language 
renders    the  stockholders  severally  and    individually  liable. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


George  Pinkel 


The  Domestic  Sewing  Machine  Company. 

1.  Practice  —  affidavit  of  claim  —  whether  its  sufficiency  may  be  questioned. 
When  a  defendant  files  no  plea,  and  makes  no  application  for  leave  to  file  a 
plea,  but  suffers  a  default  to  be  taken,  he  can  not  assign  for  error  the  refusal 
of  the  court,  to  strike  the  plaintiffs  affidavit  of  claim  from  the  case. 

2.  Assessment  op  damages  on  default — by  whom.  Upon  default  the  statute 
gives  either  party  the  right  to  have  the  damages  assessed  by  a  jury,  and  it 
is  error  to  refuse  a  jury  when  asked  by  the  defendant. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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Messrs.  "Winkelman  &  Blckert,  for  the  appellant. 

Mr.  E.  P.  Slate,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  the  Domestic  Sew- 
ing- Machine  Company,  against  Moeslin  &  Pinkel,  upon  a 
penal  bond,  the  penalty  of  which  was  $150,  executed  on  the 
29th  of  October,  1874,  by  the  defendants,  reciting  that  Moes- 
lin had  become  the  agent  of  the  plaintiff  for  the  purpose  of 
selling  and  renting  the  manufactures  of  the  plaintiff,  and  ob- 
taining credit  from  plaintiff  for  machines  and  other  articles  to 
be  consigned  from  time  to  time  to  Moeslin,  and  the  condi- 
tion of  the  bond  was,  that  Moeslin  would  faithfully  pay  each 
and  every  indebtedness  or  liability  incurred  by  him  to  the 
plaintiff.  The  declaration  alleged,  that  about  the  12th  of 
December,  1874,  the  plaintiff  furnished  and  sold  to  Moeslin 
goods  to  the  amount  of  $46.88,  and  that  Moeslin  had  failed 
and  refused  to  pay  for  them. 

A  copy  of  the  bond  was  filed  with  the  declaration,  and  an  affida- 
vit of  merits,  so  called.  The  summons  was  served  upon  Pin- 
kel, but  returned  not  served  as  to  Moeslin.  At  the  return 
term  Pinkel  moved  to  strike  out  the  affidavit  attached  to  the 
declaration.  This  motion  the  court  overruled.  Pinkel  was 
then  called,  and  judgment  rendered  against  him  by  default. 
He  then  demanded  a  jury  to  assess  the  damages,  which  the 
court  refused.  To  each  of  the  rulings  of  the  court,  in  refusing 
to  strike  the  affidavit  from  the  files  and  also  in  refusing  a  jury 
to  assess  the  damages,  the  defendant  excepted.  The  damages 
were  assessed  by  the  court.  Judgment  was  entered  for  the 
penalty  of  the  bond,  to  be  discharged  on  the  payment  of  the 
damages  so  assessed.  From  this  judgment  the  defendant  ap- 
peals. 

Counsel  for  appellant  present  two  points :  First,  that  it  was 
error  to  refuse  the  motion  to  strike  from  the  files  the  affidavit 
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of  merits  (or  of  claim)  and,  Second,  it  was  error  to  refuse  the 
application  of  appellant  to  have  a  jury  to  assess  the  damages. 

It  is  insisted,  in  an  elaborate  argument,  that  this  affidavit 
of  claim  is  not  a  full  compliance  with  section  37,  chapter  110, 
of  the  Revised  Statutes.  Without  passing  upon  that  question, 
it  is  sufficient  to  say  it  is  not  perceived  how  the  defendant  was 
prejudiced  by  the  ruling  of  the  court.  The  defendant  filed  no 
plea  in  the  case,  made  no  application  for  leave  to  file  a  plea, 
and  palpably  the  affidavit  was  totally  unnecessary  and  the 
question  of  its  sufficiency  is  entirely  immaterial.  If  there  had 
been  no  affidavit,  plaintiff  would  have  been  entitled  to  have 
the  defendant  defaulted  for  want  of  plea,  as  was  done. 

The  second  point,  however,  is  well  taken.  Section  41  of  the 
Practice  Act  provides,  "  Upon  default  *  *  *  either  party 
may  have  the  damages  assessed  by  a  jury."     (Rev.  Stat.  780.) 

These  words  are  imperative,  and  are  not  open  to  con- 
struction. The  defendant  is  entitled,  by  law,  to  have  his 
damages  assessed  by  a  jury.  When  he  demanded  it,  it  was 
error  to  deny  it,  and  for  this  error  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


Melissa  Carter 


Lucette  S.  Stookey. 

1.  Dower — insurance  to  be  taken  from  rental  value.  When  property  is  of 
such  a  character  that  insurance  of  it  is  necessary  and  proper  as  a  prudent 
business  transaction,  the  amount  necessary  for  such  insurance  should'  be  de- 
ducted from  the  rental  value  of  the  property,  in  determining  the  value  of 
dower  therein.  The  assessed  value  of  the  dower,  once  adjudged,  can  not  be 
modified,  even  if  the  buildings  are  destroyed  by  fire. 

2.  Same — time  to  pay  damages  in  lieu.  Where  the  yearly  value  of  dower  has 
to  be  assessed  because  the  premises  are  incapable  of  division,  it  is  error  to  re- 
quire full  payment  of  the  dower  before  the  expiration  of  the  year. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  a  bill  filed  by  appellee,  the  widow  of  Samuel 
Stookey,  asking  the  assignment  of  dower  to  her  in  certain  real 
estate  which  her  husband,  owning  during  coverture,  conveyed 
to  appellant  by  deed  in  January,  1872.  Samuel  Stookey,  the 
husband  of  appellee,  died  in  September,  1875.  On  October 
11,  1875,  appellee  made  a  demand  on  appellant  that  her  dower 
in  the  premises  be  assigned.  This  demand  was  not  complied 
with,  and  the  bill  was  filed  soon  afterwards.  The  answer  con- 
ceded the  right  of  appellee  to  dower  in  the  premises.  The 
premises  being  incapable  of  division,  without  detriment,  a 
jury  was  impaneled,  by  consent,  to  assess  the  yearly  value  of 
the  dower  and  damages  for  the  detention  thereof. 

This  assessment  was  made  at  the  January  term,  1877.  The 
jury  fixed  the  yearly  value  of  the  dower  at  $260,  and  upon  that 
basis  allowed  $325  as  damages  for  the  detention  of  the  dower 
up  to  that  date.  A  motion  by  the  defendant  was  made  for  a 
new  trial,  which  motion  was  overruled  and  a  decree  entered 
upon  the  verdict,  requiring  one-half  of  the  amount  of  the  an- 
nual value  of  the  dower  so  assessed,  to  be  paid  upon  the  1st 
day  of  February,  1877,  and  one-half  every  six  months  there- 
after, during  the  natural  life  of  complainant.  From  this  de- 
cree defendant  appeals  to  this  court. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellant. 

Mr.  Charles  W.  Thomas,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  first  point  made  is,  that  the  assessment  of  the  value  of 
the  dower  is  higher  than  warranted  by  the  weight  of  the  tes- 
timony. The  question  of  fact  in  dispute  on  that  subject  was 
as  to  the  rental  value  of  certain  premises.  Many  witnesses 
testified  on  this  subject,  and  gave  opinions  widely  varying 
from  each   other,  and   in  addition   certain  facts  were  proved, 
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and  among  others  that  a  certain  portion  of  the  property  was, 
in  fact,  rented  to  a  responsible  tenant  for  $700  a  year.  So  far 
as  we  can  perceive  from  this  record,  the  verdict  of  the  jury  is 
not  so  palpably  against  the  teachings  of  the  testimony  as  to 
make  it  apparent  to  us  that  the  circuit  court  erred  in  refusing 
to  set  aside  the  verdict  on  that  ground. 

On  the  trial,  defendant  offered  to  prove  what  the  insurance 
of  the  property  would  be  worth  a  year.  The  court  refused  to 
permit  evidence  on  that  subject  to  be  given  to  the  jury,  and 
in  this  it  is  insisted  the  court  was  in  error. 

Where  property  is  of  such  character  that  insurance  of  it  is 
necessary  and  proper  as  a  prudent  business  transaction,  it  has 
been  held  by  this  court  that  the  amount  necessary  for  such 
insurance  should  be  deducted  from  the  rental  value  of  the 
property  in  determining  the  value  of  the  widow's  dower. 
This  assessed  value,  once  adjudged,  can  not  be  modified  by  the 
increase  or  decrease  of  the  rental  value  of  the  property,  even  if 
destroyed  by  fire.     Donoghue  v.  City  of  Chicago,  57  111.  235. 

The  proof  offered  on  this  subject  should  have  been  admitted. 
It  was  error  to  exclude  it. 

Lastly,  it  is  insisted  that  the  decree  is  erroneous  because  it 
requires  the  full  payment  of  the  dower  before  the  expiration 
of  the  year.  It  was  held  in  Scammon  v.  Campbell,  75  111.  223, 
that  this  was  error. 

For  these  errors  the  decree  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  further  proceedings  in  accord- 
ance with  the  views  expressed  in  this  opinion. 

Decree  reversed. 
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Henry  Fuller 


The  City  of  Chicago  et  al. 

1.  Municipal  indebtedness — -constitutional  limitation.  A  city,  whose  cor- 
porate indebtedness  lias  reached  the  constitutional  and  statutory  limit  of  five 
per  cent  of  the  assessed  value  of  property  within  its  limits  for  taxation,  is 
prohibited  from  borrowing  money  and  giving  evidences  of  indebtedness  there- 
for, although  taxes  have  been  levied  to  meet  their  payment,  and  such  evidences 
are  void.  The  city  can  not  incur  corporate  indebtedness  in  anticipation  of 
the  collection  of  taxes  levied. 

2.  Same — certificates  of  indebtedness.  A  certificate  that  a  certain  person  has 
advanced  a  given  sum  of  money  to  a  city  to  meet  a  part  of  the  current  expenses 
of  the  city  for  a  given  year  for  which  an  appropriation  has  been  made,  and 
that  such  sum  will  be  paid  to  him  or  order  on  a  specified  day  without  grace, 
with  interest,  out  of  taxes  actually  levied  for  such  fiscal  year,  and  ordei'ing 
the  treasurer  to  pay  the  same  when  due,  and  charge  it  to  the  general  appropri- 
ation fund,  is  an  evidence  of  corporate  indebtedness,  its  payment  not  being 
limited  solely  to  the  taxes  to  be  collected  for  that  fund. 

3.  Same — warrant  in  anticipation  of  tax  levied.  A  city  can  not  use  the  taxes 
levied  for  one  fund  for  the  expenses  of  another;  hence  it  follows  that  to  antici- 
pate the  uncollected  taxes  of  any  of  the  funds,  the  warrant  on  the  treasurer 
must  be  specifically  against,  and  to  be  paid  only  out  of,  the  taxes  levied  for 
that  particular  fund.  It  is  not  sufficient  that  the  warrant  directs  the  treasurer 
to  charge  it  to  a  particular  fund. 

4.  Taxes — payment  in  evidences  of  indebtedness.  A  collector  of  city  taxes  has 
no  power,  even  under  an  ordinance  to  that  effect,  to  receive  certificates  of  city 
indebtedness  in  payment  of  such  taxes,  where  such  certificates  are  illegal  and 
void  as  having  been  issued  in  excess  of  the  constitutional  limitation  of  the  city 
indebtedness,  and  he  will  be  enjoined  from  so  doing. 

Appeal  from  the  Appellate  Court  of  tbe  First  District; 
the  Hon.  Theodore  D.  Murphy,  presiding  Justice,  and 
Geo.  W.  Pleasants  and  J.  M.  Bailey,  Justices. 

Mr.  Edward  Roby,  for  the  appellant: 

1.  Power  to  incur  municipal  debts  includes  the  power  to 
pledge  all  the  property  within  the  municipality,  and  to  the  ex- 
tent of  the  pledge  destroys  the  owner's  title.     Power  to  pledge 
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property  to  the  extent  of  one-tenth  its  value  earries  the  power 
to  destroy  the  whole  title  to  the  property  to  realize  the  sura 
for  which  it  is  pledged.  As  the  trustee  of  the  power  exercises 
it  in  invitum,  and  against  the  owner  without  his  consent,  he 
who  voluntarily  contracts  and  seeks  to  profit  by  the  exercise 
of  the  power  must  observe  good  faith,  and  see  that  his  contract 
is  within  the  limit  to  which  the  law  has  committed  the  owner's 
property  to  his  destruction. 

This  is  a  suit  brought  by  a  corporator,  against  the  corpor- 
ation and  its  officers,  to  enjoin  them  from  a  violation  of  his 
corporate  rights. 

2.  Any  tax-payer  may  file  a  bill  to  enjoin  the  corporation 
and  its  officers  from  misapplying  the  money  of  the  corporation. 
City  of  Springfield  v.  Edwards,  84  111.  626;  Colton  v.  Han- 
chett  et  al.  13  id.  615;  Perry  v.  Kinnear,  42  id.  160;  Marshall 
v.  Silliman,  61  id.  218. 

3.  The  corporation  seeking  to  exert  the  powers  must  be 
made  defendant,  and  injunction  should  be  granted  in  this  case. 
Allen  v.  Turner,  11  Gray,  436;  Gifford  v.  New  Jersey  R.  R. 
Go.  2  Stockton,  174;  New  London  v.  Brainard,  22  Conn.  552; 
Joyce  on  Injunc.  726-729;  Hilliard  on  Injunc.  363,  sec.  9, 
ch.  xv,  sees.  9-11. 

4.  The  holders  of  the  bonds  are  not  necessary  parties. 
Marshall  v.  Silliman,  61  111.  218,  and  cases  above  cited. 

5.  The  point  of  the  bill  is,  that  the  city  of  Chicago  being 
indebted  to  the  constitutional  limit  when  the  constitution  took 
effect,  it  had  no  power,  and  could  not  be  invested  with  power, 
to  incur  any  debt  in  any  manner  or  for  any  purpose,  and  all 
claims  of  new  debt  so  voluntarily  incurred  by  the  city  are 
void.  Const,  of  111.  Art.  9,  sec.  10;  Law  et  al.  v.  The  People, 
87  111.  385;  Gity  of  Springfield  v.  Edwards,  84  111.  626  ;  New- 
ell v.  The  People,  3  Seld.  9;  Rodman  v.  Munson,  13  Barb.  7. 

6.  The  instruments  shown  in  the  bill  are  the  contracts  of 
the  city,  and  not  of  the  officers.  Bowen  v.  Morris,  2  Taunt. 
374 ;  Angell  &  Ames  on  Corp.  sec.  292.    They  are  promissory 
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notes  of  the  city,  or  of  the  same  nature.  1  Daniel  on  Negotia- 
ble Instruments,  sec.  430,  p.  320;  Kelley  v.  Mayor  of  Brooklyn, 
4  Hill,  265;  Steele  v.  Davis  County,  2  Greene,  Iowa,  469; 
Varner  v.  Noblebuogh,  2  Greenl.  126;  Pease  v.  Cornish,  19 
Me.  193;  Dalrymple  v.  Whittingham,  26  Vt.  346;  1  Daniel 
Neg.  Ins.  102,  sec.  129;  p.  100,  sec.  128;  p.  79,  sec.  98;  pp. 
322,  323,  sees.  424-435;  Kingbury  v.  Pettis  County,  48  Mo. 
207. 

7.  The  Federal  decisions  show  that  this  case  does  not  turn 
upon  irregularities,  but  the  bonds  are  void  and  there  can  be 
no  bona  fide  holder.  Township  of  East  Oakland  v.  Skinner, 
94  U.  S.  255;  Town  of  South  Ottawa  v.  Perkins,  ibid.  260; 
McClure  v.  Township  of  Oxford,  ibid.  429;  County  of  Ran- 
dolph v.  Post,  93  id.  502;  County  of  Calloway  v.  Foster,  ibid. 
567;  Harshman  v.  Bates  County,  92  id.  569;  Town  of  Concord 
v.  Portsmouth  Savings  Bank,  ibid.  625;  County  of  Moultrie  v. 
Rockingham  Savings  Bank,  ibid.  631. 

The  distinction  appears  by  cases  supporting  bonds.  None 
are  supported  except  when  it  may  be  gathered  from  the  enact- 
ment that  the  officers  of  the  municipality  were  invested  with 
power  to  decide  whether  the  conditions  have  been  complied 
with  ;  that  the  recital  itself  is  a  decision  of  the  fact  by  the  ap- 
pointed tribunal.  Commissioners  of  Douglas  County  v.  Bolles, 
94  U.  S.  104;  Town  of  Coloma  v.  Eaves,  92  id.  484;  Comrs.  of 
Johnson  County  v.  January,  94  id.  202;  Humboldt  Township  v. 
Long,  92  id.  642;  Toionship  of  Burlington  v.  Beasly,  94  id.  310  ; 
Comrs.  of  Johnson  County  v.  Thayer,  ibid.  631;  Town  of  East 
Lincoln  v.  Davenport,  ibid.  801 ;  Comrs.  of  Marion  County  v. 
Clark,  ibid.  278;  Converse  v.  Fort  Scott,  92  id.  503;  Town  of 
Venice  v.  Murdock,  ibid.  497. 

8.  Our  case  is  that  of  an  attorney  and  constituent.  A 
corporation  is  an  artificial  existence.  A  municipal  corpora- 
tion exerts  only  delegated  powers,  and  those  powers  must  be 
vested  by  written  law.  The  legislature  had  no  power  to  con- 
fer authority  to   become  indebted  beyond  the   limit,  and  no 
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power  to  confer  authority  to  become  indebted  at  all,  where 
the  limit  had  been  reached.  The  limit  had  been  reached  by 
Chicago  ;  therefore  the  corporation  had  no  power  to  receive, 
and  the  legislature  no  power  to  give,  authority  to  the  corpora- 
tion to  contract  more  debt.  Therefore  no  contract  to  pay 
more  debt  exists. 

9.  The  distinction  between  this  case  and  the  municipal 
bond  case,  in  which  the  legislature  made  the  officers  a  special 
tribunal  to  ascertain  the  existence  of  preliminary  facts,  whose 
finding  should  be  conclusive  on  all  courts,  is  that  the  Illinois 
constitution  is  not  a  mere  directory  law,  but  positive  in  its 
prohibitions  of  delegation  of  power.  Matters  of  contested  ap- 
plication of  that  law  are  matters  of  judicial  decision.  No 
tribunal  can  be  invested  with  power  to  decide  them  but  the 
courts.  Rich  v.  Chicago,  59  111.  289;  The  People  v.  Maynard, 
14  id.  419;  Hall  v.  Marks,  34  id.  358;  The  People  v.  The 
Mayor,  etc.  51  id.  30;  Du  Page  County  v.  Jenks,  65  id.  282; 
Rozier  v.  Pagan,  46  id.  404. 

10.  The  cases  from  Missouri,  holding  that  the  constitution 
of  that  State  was  only  prospective,  are  not  in  that  respect  ap- 
plicable to  the  constitution  of  Illinois,  for  it  is  held  that  the 
constitutional  prohibitions  are  effectual  from  the  hour  of  their 
enactment  to  extinguish  all  laws  contrary  to  their  letter  or 
spirit.  The  People  v.  Maynard,  14  111.  419;  Hills  v.  Chicago, 
60  id.  86;  Webster  v.  Chicago,  62  id.  302;  Chance  v.  County 
of  Marion,  64  id.  66;  The  People  v.  Pumsey,  ibid.  44;  Alexan- 
der County  v.  Myers,  ibid.  39;  The  People  v.  McRoberts,  62  id. 
38.  The  charter  of  the  city  is  found  in  Rev.  Stat.  1874,  p. 
211.  The  only  power  to  become  indebted  is  in  art.  v,  sec.  1, 
cl.  fifth.  Law  et  al.  v.  The  People,  87  111.  385,  holds  that  this 
does  not  purport  to  and  could  not  confer  authority  on  the  city 
to  contract  debts  above  the  limit.  Floyd  Acceptances,  7 
Wall.  6QQ. 

11.  There  is  no  provision  of  law  for  farming,  selling  or 
leasing    revenues    in    Illinois.       The    collection    of  revenues 
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through  the  usual  machinery,  may  be  anticipated  by  voluntary 
payment  to  the  taxing  corporation,  the  tax-payer  receiving  its 
quittance,  which,  if  presented  at  the  proper  time  to  the  collec- 
tor, will  be  credited;  but  if  not  so  presented,  will  become  null 
and  constitute  no  claim  against  the  corporation. 

This  is  allowed  by  sec.  116  of  the  road  law,  Rev.  Stat.  1874, 
931,  Comrs.  of  Highways  v.  Newell,  80  111.  591,  and  is  not  al- 
lowed by  any  other  statute  of  the  State.  It  is  a  power  not 
given  to  any  corporation  but  the  highway  commissioners. 

12.  The  thing  prohibited,  "to  become  indebted  in  any 
manner,"  is  to  be  understood  in  the  common  or  ordinary  sense. 
There  is  no  legal  contemplation  different  from  that.  Gray  v. 
Burnett,  3  Mete.  522 ;  2  Jacob's  Law  Die.  330;  3  Bac.  Abridg. 
Bouvier's  ed.  8"2.  On  the  construction  of  the  words,  "in  any 
manner/'  see  4  Co.  Inst.  48. 

13.  No  tax  is  regarded  by  Illinois  laws  as  in  the  treasury 
till  the  money  gets  there.  It  is  a  mere  debt  or  chose  in  ac- 
tion,— a  right  to  demand,  secured  or  unsecured,  as  the  statute 
fixes  or  does  not  fix  a  lien.  The  constitution  places  no  lien. 
Art.  9,  R.  S.  1874,  p.  899,  sees.  253,  254,  p.  896,  sees.  229, 
230,  p.  883,  sec.  155,  p.  884,  sees.  156-158,  160,  177,  191,  230, 
255;  Schcefler  v.  The  People,  60  111.  179;  Hill  v.  Figley,  23  id. 
418;  Dunlap  v.  Gallatin  County,  15  id.  9;  Ryan  v.  Gallatin 
County,  14  id.  83;  Almy  v.  Hunt,  48  id.  46 ;  Hamilton  v.  Chi- 
cago, 22  id.  586. 

14.  The  law  does  not  require  the  anticipation  of  the  reve- 
nue, but  on  the  contrary  requires  the  levy  to  be  made,  and 
the  money  to  be  in  the  treasury  substantially  before  the  ex- 
penditure can  begin.  Constitution,  art.  3,  sees.  17,  18,  art. 
9,  sec.  12;  Rev.  Stat.  1874,  227;  City  Incorp.  Act,  art,  7,  sees. 
2,  3,  general  sections,  92-99,  111,  113,  p.  218,  sec.  62,  p.  227, 
sees.  89-91,  p.  229,  sec.  104,  p.  878,  sec.  122,  p.  960,  sees.  43, 
44 ;  Comrs.  of  Highioays  v.  Newell,  80  111.  591 ;  Glidden  v. 
Hopkins,  47  id.  529. 
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Mr.  Joseph  F.  Bonfield,  and  Mr.  Geo.  W.  Smith,  for 
the  appellees: 

1.  Current  taxes  may  be  appropriated  in  anticipation  of 
their  receipt,  to  the  payment  of  proper  and  ordinary  current 
expenses,  as  effectually  as  if  they  were,  at  the  time  of  such 
appropriation,  in  the  city  treasury,  and  such  appropriation  is 
not  the  creation  of  a  debt.  This  is  the  general  doctrine  in 
other  States,  and  is  sustained  by  the  following  cases  :  Grant 
v.  City  of  Davenport,  36  Iowa,  396  ;  The  People  v.  Paeheco,  27 
Cal.  175;  Koppekus  v.  State  Capitol  Commissioners,  16  Cal. 
253 ;  The  State  v.  McAuley,  15  Cal.  455 ;  The  State  v.  Medbury, 
7  Ohio,  522 ;  The  State  v.  Mayor,  23  La.  An.  358  ;  Reynolds 
v.  Shre-cepo7-t,  13  La.  An.  426. 

2.  The  doctrine  above  announced  is  expressly  affirmed  by 
this  court,  with  this  qualification : 

First.  "The  tax  appropriated  must,  at  the  time,  be  actually 
levied." 

Second.  "By  the  legal  effect  of  the  contract  between  the 
corporation  and  the  individual,  made  at  the  time  of  the  issu- 
ing and  accepting  of  a  warrant  or  order  on  the  treasury  for  its 
payment  when  collected,  it  must  operate  to  prevent  any  liability 
to  accrue  on  the  contract  against  the  corporation."  City  of 
Springfield  v.  Edwards,  84  111.  626  ;  Law  et  al.  v.  The  People, 
87  111.  385. 

3.  The  city  had  authority,  under  its  charter,  and  by  virtue 
of  its  granted  powers  and  those  necessary  to  carry  out  the 
object  of  its  creation,  to  issue  the  warrants  set  forth  in  the  bill. 
Rev.  Stat.  1874,  p.  227,  sees.  88-91  ;  p.  228,  sec.  98;  Dillon 
on  Munic.  Bonds,  9  ;  Commissioners  of  Highways  v.  Newell, 
80  111.  588  ;  Grant  v.  City  of  Davenport,  36  Iowa,  401 ;  Mayor 
v  Ray,  19  Wall.  468. 

4.  These  warrants  and  certificates  are  an  equitable  as- 
signment of  so  much  of  the  tax  of  the  year  for  which 
they  were  drawn,  when  collected,  and,  under  the  facts  in  the 
record,  give  the  holder  an  equitable  and  specific  lien  upon  so 
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much  of  such  tax.  Phelps  v.  Northrup,  56  111.  159  ;  Story's 
Eq.  Jur.  vol.  2,  sees.  1840-6  ;  Kingman  v.  Perkins,  105  Mass. 
Ill;  Moore  v.  Bowery,  25  Iowa,  336;  Merton  v.  Nailor,  1 
Hill,  583;  Burn  v.  Carwallo,  4  Milne  &  Craig,  690-702; 
Grenfel  v.  Dean  and  Canons  of  Windsor,  2  Be  van,  544  ;  Mitch- 
ell v.  Window,  2  Story  R.  630.  The  case  of  City  of  Spring- 
field v.  Edivards,  supra,  recognizes  the  principle  that  an  ex- 
change of  the  tax  when  levied  may  be  made. 

5.  The  manner  in  which  the  municipality  exercises  the 
authority  to  issue  warrants,  whether  by  a  direct  order  upon 
its  treasurer  to  pay  so  much  money  at  a  given  time>  or  an  un- 
dertaking to  pay  so  much  money  at  the  office  of  its  treasurer 
out  of  the  fund  appropriated  and  levied,  is  immaterial.  The 
manner  in  which  it  exercises  this  power,  even  though  irregu- 
lar, is  immaterial.  Van  Hostrup  v.  Madison,  1  Wall.  297  ; 
Meyer  v.  City  of  Muscatine,  ibid.  391 ;  James  v.  Milwaukee, 
16  Wall.  162;  Burr  v.  City  of  Carbondale,  76  111.  455; 
Maxey  v.  Williamson  County,  72  111.  207  ;  Woodhull  v.  Beaver, 
3  Wall.  274. 

In  the  latter  cases  above  cited  the  doctrine  was  adhered  to 
that  when  the  law  was  capable  of  a  construction  that  would 
authorize  the  issuance  of  bonds,  and  bonds  had  been  issued, 
though  the  court  would,  upon  proper  application,  have  en- 
joined the  issuance  of  the  bonds,  yet  the  municipal  authori- 
ties would  be  held  to  their  construction  of  the  law  in  favor 
of  a  bona,  fide  holder. 

6.  The  city  having  received  the  money  from  the  holders 
of  these  certificates  and  warrants,  with  which  it  has  defrayed 
the  current  expenses  for  the  years  1875  and  1877,  respective- 
ly, even  were  the  certificates  void,  an  injunction  will  not  go 
to  prevent  the  payment  of  the  holder  of  the  equitable  claim 
on  the  bond.  A  court  of  equity  will  not  interfere  on  behalf 
of  a  county  to  enjoin  the  payment  of  a  debt  which  has  the 
sanction  of  a  moral  obligation.  County  v.  Hunt,  5  Ohio  St. 
488 ;  Aurora  Agricultural  Society  v.  Paddock,  80  111.  263 ; 
Bradley  v.  Ballard,  55  111.  413. 
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7.  The  power  claimed  by  the  city  in  issuing  the  certificates 
of  1875,  as  shown  by  the  recitals  on  the  certificates,  can  not 
be  denied  by  the  municipality.  For  recitals  in  the  certificates 
of  1875,  Priv.  Laws  1865,  p.  382,  sec.  25;  Priv.  Laws  1867, 
vol.  1,  p.  340,  sec.  7.  On  effect  of  recitals,  Township  of  Colo- 
ma  v.  Eaves,  2  Otto,  484;  Humboldt  Township  v.  Long,  2  Otto, 
642 ;  Mury  v.  Township  of  Oswego,  2  Otto,  637 ;  Township  of 
East  Lincoln  v.  Davenport,  4  Otto,  801. 

Power  claimed  can  not  afterwards  be  denied.  Van  Hostrup 
v.  Madison,  1  Wall.  291 ;  Meyer  v.  City  of  Madison,  1  Wall. 
354;  James  v.  Milwaukee,  16  Wall.  159;  Woodhull  v.  Beaver 
City,  3  Wall.  294. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant,  as  a  tax-payer  in  the  city  of  Chicago,  filed  his 
bill  to  restrain  the  city  authorities  from  paying  a  large  num- 
ber of  outstanding  certificates  of  indebtedness  issued  by  the 
mayor,  comptroller,  and  city  clerk. 

The  bill  alleges  that  in  the  year  1875  the  city  was  indebted 
beyond  the  constitutional  and  statutory  limit,  but  borrowed 
money  and  issued  these  certificates  notwithstanding  the  want 
of  power.     The  following  is  the  form  of  these  certificates: 

"This  is  to  certify  that  the  city  of  Chicago  acknowledges 
to  one  John  Doe  the  sum  of  $1,000,  lawful  money  of  the 
United  States  of  America,  which  sum  the  city  promises  to  pay 

to  John  Doe,  or   order, months  after  the  date  hereof 

(without  grace),  at  the  office  of  the  treasurer  of  the  city  of 

Chicago, with  interest  thereon  at  the  rate  of percent  per 

annum  from ,  1875. 

"This  loan  having  been  authorized  by  section  26  of  amend- 
ments to  the  city  charter,  approved  February  15,  1865,  and 
by  section  7  of  the  act  of  the  General  Assembly  of  the  State 
of  Illinois,  amending  the  city  charter,  approved  April  19, 
1869. 

"In  testimony  whereof,  the  mayor  and  comptroller  of  the 
19—89  III. 
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said  city  have  signed,  and  the  clerk  countersigned,  these  pres- 
ents, and  caused  the  seal  of  said  city  to  be  hereunto  affixed, 
this day  of ,  A.  D.  1875." 

The  bill  also  alleges  that  in  1877  the  city  was  still  largely 
indebted  beyond  the  constitutional  and  statutory  limits,  but 
notwithstanding  such  indebtedness,  the  mayor,  comptroller 
and  city  clerk  borrowed  money,  and  issued  other  certificates 
in  this  form  : 

"This  is  to  certify  that  John  Doe  has  advanced  to  the  city 
of  Chicago  $1000,  lawful  money  of  the  United  States,  to  meet 
that  part  of  the.  current  expenses  of  the  year  1877  for  which 
an  appropriation  has  been  made  for  said  year,  for  the  general 
appropriation  fund,  and  that  sum  will  be  paid  to  John  Doe, 

or  order,  upon  the day  of ,  1878,  without  grace, 

at  the  office  of  the  treasurer  of  the  city  of  Chicago,  with  semi- 
annual interest  thereon  at  the  rate  of  six  per  cent  per  annum, 
from  date,  out  of  the  taxes  levied  for  said  fiscal  year,  said  tax 
levy  having  been  heretofore  actually  made. 

"The  treasurer  of  the  city  is  hereby  ordered  to  make  said 
payment  as  aforesaid,  and  charge  to  general  appropriation 
fund. 

"This  warrant  is  issued  for  an  amount  not  exceeding  the 
appropriation  for  the  above  account,  and  not  exceeding  the 
amount  of  uncollected  taxes  apportioned  to  its  payment,  and 
which  will  be  held  and  applied  thereto,  all  of  which  is  sanc- 
tioned by  the  mayor  and  finance  committee,  and  duly  author- 
ized by  law  and  the  ordinance  of  said  city. 

"  In  testimony  whereof,  the  mayor  and  comptroller  of  said 
city  have  signed,  and  the  clerk  countersigned,  these  presents, 

and  caused  the  seal  of  said  city  to  be  hereunto  affixed  the 

day  of ,  A.D.  1877." 

It  is  further  alleged  that  both  kinds  of  certificates  were 
duly  signed,  attested  and  delivered. 

It  is  alleged  that  the  city,  since  1870,  when  the  constitution 
was  adopted   and  went  into   force,  was   indebted  in   a  sum 
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amounting  to  more  than  five  per  cent  of  the  assessed  value  of 
the  property  in  the  city  assessed  for  taxation  ;  that  the  certifi- 
cates of  1875  were  issued  on  the  receipt  of  moneys  which  were 
placed  in  the  city  treasury  for  the  purpose  of  paying,  as  re- 
quired, from  time  to  time,  the  current  expenses  of  the  city, 
and  the  money  was  thus  borrowed  in  anticipation  of  taxes 
then  levied  to  defray  the  expenses  of  the  city  for  the  current 
year. 

It  is  alleged  that  the  certificates  issued  in  1875  amounted 
to  $4,500,000  ;  that  $4,000,000  of  that  sum  has  been  paid, 
and  the  city  authorities  threaten  to  pay  the  remainder,  al7 
though  such  warrants  are  illegal  and  void  ;  that  warrants 
were  issued  and  drawn  on  the  treasurer  in  1877,  and  on  which 
over  three  millions  of  dollars  was  in  like  manner  borrowed 
for  a  similar  purpose. 

The  bill  alleges  that  since  1870  the  city  authorities  have 
thus  borrowed  at  different  times  money,  on  like  certificates 
and  warrants,  to  large  amounts,  and  have  paid  large  sums, 
but  that  there  are  outstanding  certificates  and  warrants  thus 
drawn,  as  appellant  believes,  $3,000,000  in  the  aggregate. 

It  is  charged  that  all  money  thus  borrowed  since  1870,  and 
particularly  that  borrowed  in  1875  and  1877,  was  within  the 
prohibition  of  the  constitution  and  the  statutes  conferring  power 
on  the  city,  as  its  debt,  at  the  time  such  sums  were  borrowed, 
exceeded  five  per  cent  of  the  value  of  the  taxable  property 
ascertained  by  assessment  for  taxation,  and  the  city  had  been 
so  indebted  at  all  times  since  the  constitution  of  1870  went 
into  operation  ;  that  the  mayor,  comptroller  and  city  clerk 
are  daily  drawing  warrants  on  the  treasury  for  the  payment 
of  these  illegal  and  void  debts,  and  the  city  treasurer  claims 
that  he  has  the  right  to  and  will  pay  such  warrants,  and  the 
county  collector  claims  the  right  to  receive  snch  warrants  in 
payment  of  city  taxes,  in  conformity  to  an  ordinance  author- 
izing tl|e  same. 

The  material  allegations  of  the  bill  are  admitted,  but  at- 
tempted to  be  avoided.     First,  it  is  alleged  that  under  the 
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law,  taxes  are  levied,  by  the  ordinance,  in  the  first  quarter  of 
the  fiscal  year,  and  are  not  collected  until  the  last  quarter  of 
that  or  the  first  quarter  of  the  next  fiscal  year  ;  and  it  is  in- 
sisted that  the  issuing  of  these  certificates  and  warrants  is 
only  anticipating  the  taxes  thus  levied,  and  that  it  is  neces- 
sary, under  the  present  revenue  law,  to  anticipate  the  revenue 
in  this  manner;  that  the  city  government  can  not  otherwise 
be  maintained.  If  this  should  be  admitted  to  its  full  extent, 
still  that  does  not  authorize  the  city  authorities  to  disregard 
the  constitution  or  their  charter,  which  prohibits  them  from 
incurring  such  indebtedness.  It  may  form  a  strong  argu- 
ment to  the  General  Assembly  to  change  the  revenue  laws,  to 
relieve  from  the  difficulty ;  or  for  the  city,  like  the  State  and 
the  counties,  to  change  its  financial  policy,  so  as  to  avoid  the 
difficulty.  All  cities  in  the  State  are  acting  under  the  same 
charter,  or,  at  least,  under  the  same  revenue  laws,  and  no 
difficulties  seem  to  be  experienced  by  them.  Nor  does  the 
State  and  the  various  counties  complain  of  any  inconvenience, 
so  far  as  we  have  known.  Hence  this  can  not  form  any,  the 
slightest,  ground  for  issuing  evidence  of  indebtedness  when 
the  constitutional  limit  has  been  reached. 

The  city  alleged,  and  sets  up  in  its  answer,  that  it  intends 
to  pay  such  warrants  and  certificates  out  of  the  appropriation 
made,  and  in  anticipation  of  which  these  various  sums  in  1875 
and  1877  were  borrowed,  and  to  meet  which  they  were  ex- 
pended, and  such  sums  are  severally  payable  out  of  taxes  of 
such  years  when  collected.  The  city  was  prohibited  from 
borrowing  money  in  any  maimer,  or  for  any  purpose,  when 
these  sums  were  obtained  and  these  certificates  of  1875  and 
1877  were  issued,  as  the  city  had  passed  the  constitutional  and 
charter  limit  of  indebtedness,  and  they  evidence  indebtedness, 
and  are  therefore  unauthorized  and  void. 

The  warrants  do  not  purport  to  be  drawn  on  any  particu- 
lar fund,  and  are  absolutely  payable  without  grace  on  a  day 
named,  and  bear  interest.  They  have  none  of  the  elements 
of  an  anticipation  of  a  tax  already  levied,  but  they  have  the 


1878.]  Fuller  v.  City  of  Chicago  et  al.  293 

Opinion  of  the  Court. 

forms  of  indebtedness.  Those  issued  in  1875  state  that  the 
sum  named  in  each  is  borrowed  under  acts  of  the  General 
Assembly,  referred  to,  as  conferring  authority  to  borrow 
money  by  the  city.  No  amount  of  reasoning,  it  appears  to  us, 
can  possibly  show  these  warrants  to  be  otherwise  than  evidence 
of  indebtedness  and  for  borrowed  money. 

The  warrants  of  1877  are  also  payable  at  all  events,  with  in- 
terest, and  without  grace,  by  the  city,  on  a  specified  day.  It 
is  true,  they  specify  that  they  are  payable  out  of  taxes  levied 
for  that  fiscal  year,  stating  that  the  taxes  had  been  levied. 
They  also  state  that  they  are  issued  for  an  amount  not  exceed- 
ing the  appropriation,  and  not  exceeding  the  amount  of  un- 
collected taxes  appropriated  to  their  payment,  and  which  will 
be  thus  applied.  These  warrants  state  they  will  be  paid  out 
of  the  taxes  then  levied,  but  they  do  not  state  they  are  only 
payable  out  of  those  taxes  for  the  fund  for  which  the  advance 
had  been  made.  These  recitals  we  think  do  not  change  the 
legal  effect  of  these  instruments.  They  do  not  limit  the  right 
of  the  holder  to  payment  out  of  these  taxes,  nor  could  he  be  so 
limited  by  the  language  of  the  certificate.  If  not  prohibited 
by  the  constitution  and  the  charter,  the  holder  of  one  of  these 
over-due  warrants  could  manifestly  sue  and  recover  thereon. 
They  purport  to  be  indebtedness,  and  only  indebtedness,  and 
must  have  been  so  considered  by  the  persons  advancing  the 
money,  and  the  city  no  doubt  regarded  it  as  a  loan. 

Appellees  deny  that  these  certificates  increased  the  aggre- 
gate indebtedness  of  the  city.  We  have  seen  they  were,  in 
form  and  in  substance,  the  evidence  of  indebtedness,  and  being 
such,  they  were  undeniably  evidence  of  increased  indebted- 
ness. This  proposition  is  self-evident.  The  receipt  of  the 
money  by  the  city,  and  its  promise  to  pay  on  a  specified  day, 
with  interest,  we  have  seen  constitutes  a  debt,  and  this  debt 
of  course  increases  the  aggregate  indebtedness  of  the  corpora- 
tion. We  presume  all  persons  would  call  these  certificates 
debts,  and  could  find  no  other  name  for  them.  This  conclu- 
sion is  not  only  sustained,  but  it  is  forced  upon  us  by  the  cases 
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of  City  of  Springfield  v.  Edwards,  84  111.  626,  and  Law  v.  The 
People,  87  111.  385.  In  the  latter  of  these  cases  the  validity 
of  these  certificates  was  before  us,  and  we  held  them  void.  In 
that  case  the  reasons  for  the  conclusion  are  given  at  length, 
and  in  the  former  case  the  effect  of  the  constitution  on  such 
instruments  was  fully  considered  and  announced.  We  deem 
it  unnecessary  to  here  repeat  the  reasons  given  in  those  cases, 
but  we  must  hold  they  control  this  case  in  all  of  its  features. 
In  fact,  these  are  the  same  certificates  that  were  involved  in 
the  latter  case.  We  therefore  hold  these  instruments  were 
issued  in  violation  of  the  constitution  and  the  provisions  of 
the  charter  of  the  city,  and  that  both  issues  are  void. 

But  to  avoid  the  force  of  this  conclusion  it  is  set  up,  as  a 
defense,  that  the  city  only  intends  to  pay  them  out  of  the  taxes 
levied  for  the  year  in  which  these  advances  were  made.  This 
can  not  be  held  to  be  an  anticipation.  To  have  that  effect, 
the  warrant  on  the  treasurer  should  be  specifically  drawn 
against  the  uncollected  taxes  of  the  particular  year  and  fund 
to  which  the  money  was  advanced,  and  not  against  the  gen- 
eral fund  or  other  funds  in  the  treasury.  The  city,  in  its 
answer,  has  set  out  this  as  the  form  of  the  warrant  on  the 
treasurer  : 

-  "No.  — .     $  — .  Chicago, ,  187-. 

"  Treasurer  of  the  City  of  Chicago: 

Pay  to ,  or  bearer, dollars,  and  charge  to 

Department  of  Public  Works  appropriation. 

Countersigned. ,  Mayor. 

,  Comptroller." 

It  will  be  observed  that  this  warrant  is  drawn  on  the  treas- 
ury generally,  and  not  on  any  particular  fund,  although  it 
directs  the  treasurer  to  charge  it  to  a  fund  named.  The  city 
can  not  use  the  taxes  levied  for  one  fund  for  the  expenses  of 
another.  It  follows,  to  anticipate  the  uncollected  taxes  of 
either  of  the  funds  the  warrant  must  be  specifically  against, 
and  to  be  paid  out  of,  the  taxes  levied  for  that  particular  fund. 

Had  these  warrants  on  the  treasury  been  so  drawn,  then 
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the  question  would  have  been  presented  whether  this  was  an 
anticipation  of  the  taxes  levied  for  that  fund  ; — whether  the 
tax  levied  for  a  specific  fund,  and  not  collected,  might  be  an- 
ticipated to  pay  money  previously  advanced  by  individuals  to 
meet  the  expenses  of  the  fund.  In  other  words,  treating  these 
certificates  of  1875  and  1877  as  absolutely  void,  and  as  though 
never  issued,  may  the  city  draw  warrants  on  the  treasurer  to 
pay  the  principal,  without  interest,  of  such  advances,  payable 
alone  out  of  the  taxes,  when  collected,  for  the  fund  to  which 
the  advances  were  made? 

The  bill  charges  that  the  ordinance  unlawfully  authorizes 
the  collector  of  taxes  to  receive  the  certificates  of  indebtedness 
of  1875  and  1877  in  payment  of  city  taxes  generally.  This  is 
the  provision  of  the  ordinance,  and  it  is  not  denied  that  the 
collector  of  taxes  intends  to  and  will  so  receive  these  certifi- 
cates. This  he  has  no  power  to  do.  Being  void,  he  has  no 
power  to  receive  them  in  discharge  of  taxes  levied  for  any 
purpose,  and  should  be  restrained  therefrom.  It  was  error  in 
the  Superior  Court  not  to  enjoin  him  therefrom,  and  like  error 
in  the  Appellate  Court  in  affirming  the  decree  of  the  Superior 
Court.  On  the  answer  as  it  now  stands,  the  city  should  be 
restrained  from  drawing  warrants  on  the  treasurer  in  the  form 
given,  and  there  was  error  in  not  doing  so  on  the  hearing. 

For  these  errors  the  decree  of  the  Appellate  Court  is  re- 
versed, and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Dickey,  dissenting  : 

I  can  not  concur  in  the  conclusion  reached  by  the  court.  I 
think  the  certificates  of  1875  and  1877  are,  under  the  decision 
of  the  Edwards  case,  wholly  inoperative  as  evidence  of  city 
indebtedness,  but  had  the  effect  of  an  assignment  of  so  much 
of  the  funds  to  be  derived  from  taxes  for  the  year  and  fund, 
to  which  the  money  in  the  certificates  was  applied.  I  also 
think  that  the  legal  effect  of  a  warrant  drawn  upon  the  treas- 
urer, to  be  charged  to  a  given  fund,  is  the  same  as  that  of  a 
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warrant  directing  the  treasurer  to  pay  out  of  that  fund.  The 
question  of  the  form  of  warrant,  however,  does  not  seem  to  be  a 
matter  of  much  moment,  as  the  form  indicated  by  the  govern- 
ing opinion  can  readily  be  adopted.  The  ruling  casts  the  costs 
of  this  suit  upon  the  appellant,  and  imposes  upon  the  city  the 
expense  of  printing  new  blanks  for  these  warrants. 


Henry  Fuller 


Monroe  Heath  et  al. 

1.  Municipal  corporation — time  for  passing  appropriation  ordinance  for  tax 
levy.  The  general  law  relating  to  cities  requires  the  city  council,  within  the 
first  quarter  of  each  fiscal  year,  to  pass  an  ordinance  termed  the  annual  appro- 
priation bill,  etc.,  and  provides  that  no  further  appropriations  shall  be  made 
at  any  other  time  within  the  year  without  the  sanction  of  a  majority  of  the 
legal  voters,  by  petition,  or  by  special  election  called  for  that  purpose.  It  also 
provides  that  the  fiscal  year  shall  commence  at  the  date  fixed  by  law  for  the 
annual  election,  which  is  the  third  Tuesday  of  April,  or  at  such  other  time 
as  may  be  fixed  by  ordinance.  Under  this,  the  city  council  of  Chicago  adopted 
an  ordinance  changing  the  commencement  of  the  fiscal  year  to  the  first  day  of 
January,  and  it  was  held  that  an  appropriation  ordinance  passed  on  the  thir- 
tieth day  of  March  was  authorized,  and  formed  a  legal  basis  for  the  levy  of 
taxes  for  such  appropriations. 

2.  Same — law  authorizing;  corporation  to  fix  fiscal  year  not  unconstitutional. 
The  general  incorporation  law  relating  to  cities,  fixing  the  commencement  of 
the  fiscal  year  on  the  day  of .  the  annual  election  of  city  officers,  also  provides 
that  the  commencement  of  such  year  may  be  fixed  differently  by  ordinance. 
The  latter  part  of  this  law  is  not  void  under  the  constitution,  as  being  local  or 
special,  as  it  applies  to  all  cities  alike.  The  constitution  does  not  require  that 
the  fiscal  year  of  all  cities,  under  the  general  law,  shall  begin  on  the  same  day.* 

-i:Tt  is  held  in  The  People  ex  rel.  v.  Cooper  et  al.  83  111.  585,  that  the  clause  in 
the  constitution  of  1870,  which  prohibits  to  the  General  Assembly  the  passing 
of  "any  local  or  special  law  incorporating  cities,  towns  or  villages,  or  chang- 
ing or  amending  the  charter  of  any  town,  city  or  village/'  does  not  apply  to 
the  character  of  the  ordinances  that  may  be  adopted  by  municipalities  prop- 
erly incorporated,  and  which  are  within  their  unquestioned  powers. 


1878.]  Fuller  v.  Heath  et  al.  297 

Syllabus. 

3.  Same — warrants  on  treasury  may  be  made  receivable  for  city  taxes.  It.  is  not 
unlawful  to  incorporate  in  a  city  warrant,  drawn  upon  the  treasury,  a  state- 
ment that  the  warrant  is  receivable  in  payment  of  city  taxes  for  the  year,  as 
the  statute  of  1877  expressly  makes  such  warrants  receivable  by  the  collector 
in  payment  of  city  taxes  generally. 

4.  Same — tax  collected  need  not  be  pro  rated  as  to  several  appropriations.  Where 
the  whole  amount  of  city  taxes  levied  is  not  collected,  the  part  collected  need 
not  be  set  apart  for  each  purpose  named  in  the  appropriation  ordinance  in  the 
relative  proportion  that  each  particular  tax  bears  to  the  whole  sum  levied. 
Where  the  amount  of  all  the  taxes  collected  is  sufficient  to  meet  all  the  necessary 
expenses,  the  funds  in  the  treasury  may  be  applied  to  the  full  payment  of  the 
sums  needed  to  exhaust,  one  appropriation,  even  if  that  should  not  leave  money 
enough  to  cover  the  full  amount  of  another  appropriation,  if  the  exigencies  of 
the  city  do  not  require  that  the  whole  of  the  latter  appropriation  be  expended. 

5.  Same — lawful  warrants  may  be  issued,  though  part  of  tax  collected  was  un- 
lawful. The  officers  of  a  city  will  not,  be  enjoined  from  issuing  lawful  war- 
rants on  the  treasury  for  lawful  purposes,  even  though  a  part  of  the  levy  be 
unlawful  and  void. 

6.  Same — power  to  levy  school  taxes.  The  officers  of  a  city  may  be  invested 
with  power  by  the  legislature  to  levy  and  collect  taxes  for  the  support  of  com- 
mon schools.  Such  laws,  wherever  found,  are  a  part  of  the  school  laws  of  the 
State,  and  not  strictly  a  part  of  the  charter  or  law  of  the  city.  In  such  case 
the  city  officers  are  mere  agencies  of  the  public  to  carry  into  effect  the  objects 
and  purposes  of  the  general  school  system. 

7.  The  adoption  of  the  general  incorporation  law  by  a  city,  and  the  passage 
of  a  general  school  law,  do  not  modify  or  impair  any  former  special  laws 
authorizing  such  city  as  a  public  agency  to  levy  and  collect  taxes  for  school 
purposes. 

8.  Municipal  indebtedness — warrants  drawn  against  a  particular  tax  levied  is 
not  the  creation  of  a  debt.  A  warrant  drawn  on  the  treasurer  of  a  city,  in  favor  of 
persons  performing  services,  or  furnishing  materials  for  the  city,  after  the  levy 
of  a  tax  for  their  payment,  in  anticipation  of  its  collection,  and  payable  only 
out  of  such  taxes  when  collected,  is  not  the  creation  of  a  debt,  within  the 
meaning  of  the  constitutional  limitation.  Such  a  warrant  imposes  no  liability 
upon  the  city  in  whose  behalf  it  is  issued. 

9.  So,  a  warrant  drawn  on  the  city  treasurer,  reading:  "  from  the  taxes  of 
the  year  1878,  appropriated  and  levied  for  the  police  department,  when  received 

by  you,  pay ,  or  bearer,  the  sum  of  $ — ,  being  for  services  rendered,  (or 

for  materials  furnished,)  and  payable  out  of  the  appropriation  for  said  depart- 
ment, and  charge  the  same  to  the  police  fund,"  and  adding,  "the  taxes  to  be 
collected  for  account  of  this  fund  are  specially  appropriated,  set  apart  and 
pledged  to  the  payment  of  this  and  all  warrants  drawn  thereon,  and  which 
warrants  do  not  exceed  85  per  cent  of  the  appropriation  made  therefor,"  does 


298  Fuller  v.  Heath  et  al.  [June  T. 

Statement  of  the  case. 

not  create  any  corporate  liability,  and  is  not  evidence  of  indebtedness  on  the 
part  of  the  city.  It  is  but  a  transfer  of  so  much  of  a  particular  tax  when  col- 
lected. 

10.  Construction — the  rule  in  respect  to  municipal  and  individual  obligations. 
When  a  city  has  reached  its  constitutional  limit  of  indebtedness,  so  that  the 
creation  of  additional  evidences  of  indebtedness  is  prohibited,  in  respect  to  a 
warrant  drawn  on  its  treasurer  in  anticipation  of  a  tax  already  levied  but  not 
yet  collected,  not  payable  generally,  but  out  of  a  special  fund,  and  that  only 
when  it  is  collected,  the  general  rule  of  construction  as  to  liability  of  indi- 
viduals will  not  be  applied,  but  such  warrant  will  be  construed  with  reference 
to  the  law  applying  to  such  a  state  of  case  as  though  the  same  were  incorpor- 
ated in  it,  and  held  not  to  create  any  corporate  liability. 

Appeal  from  the  Appellate  Court  of  the  First  District; 
the  Hon.  Theodore  D.  Murphy,  presiding  Justice,  and 
Geo.  W.  Pleasants  and  J.  M.  Bailey,  Justices. 

This  is  a  suit  in  chancery,  begun  in  the  circuit  court  of 
Cook  county  at  the  April  term,  1878,  by  Fuller,  a  tax-payer 
of  the  city  of  Chicago,  against  Heath,  the  mayor,  Farwell, 
the  comptroller,  and  the  city,  as  a  corporation,  asking  an  in- 
junction forbidding  the  further  issue  of  city  treasury  warrants 
(described  in  the  bill)  in  the  form  mentioned,  or  any  instru- 
ment purporting  to  add  to  the  debt  of  the  city,  so  long  as  the 
indebtedness  of  the  city  remains  in  excess  of  the  constitutional 
limitation. 

The  bill  charges  that  the  ordinance  purporting  to  make 
general  appropriations  for  the  fiscal  year  beginning  January, 
1878,  was  passed  in  March,  1878,  and  that  the  appropriations 
embraced  therein  amount  to  $3,777,757.23;  that  on  March 
25,  1878,  an  ordinance  was  passed  levying  taxes  for  that 
amount  for  that  year,  and  directing  the  city  clerk  to  certify 
the  same  to  the  county  clerk;  that  all  this  was  duly  certified 
to  the  county  clerk;  that  during  all  that  time,  the  city  of 
Chicago  was  and  is  indebted  beyond  the  constitutional  limita- 
tion of  5  per  cent;  that  there  have  been  prepared  and  issued 
to  employees  of  the  city,  for  services  rendered  during  that  fis- 
cal year,  instruments  in  the  following  form: 
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"City  Treasury  Warrant,  1878. 

"No.  — .    $  — .  Chicago,  III. ,  1878. 

"  Treasurer  of  the  City  of  Chicago : 

"From  the  taxes  of  the  year  1878,  appropriated  and  levied 

for  the  (Police)  Department,  when  received  by  you,  pay , 

or  bearer,  the  sum  of  $ ,  being  for  services  rendered  (or 

materials  furnished),  and  payable  out  of  the  appropriation  for 
said  department,  and  charge  the  same  to  the  (Police)  fund. 

"  The  taxes  to  be  collected  for  account  of  this  fund  are 
specially  appropriated,  set  apart  and  pledged  to  the  payment 
of  this  and  all  warrants  drawn  thereon,  and  which  warrants  do 
not  exceed  85  per  cent  of  the  appropriation  made  therefor. 

"This  warrant  is  also  receivable  in  payment  of  city  taxes 
for  the  year  1878. 

Countersigned.  —. ,  Mayor. 

,  Comptroller. 

"Note. — Present  in  payment  of  city  taxes  after  January  1st, 
1879." 

The  bill  further  charges  that  the  mayor  and  comptroller 
threaten  that  they  will  continue  to  issue,  from  time  to  time, 
for  the  current  expenses  fur  1878,  warrants  of  this  character 
to  the  amount  of  $3,000,000,  but  not  to  exceed  85  per  cent  of 
the  tax  levy,  and  not  faster  than  current  expenses  may  require. 
It  is  further  charged  in  the  bill,  that  the  city,  being  in  debt 
beyond  the  constitutional  limitation,  has  no  lawful  power  to 
incur  any  further  debt,  and  that  said  officers  have  no  power 
to  issue  such  warrants. 

The  prayer  of  the  bill  is,  that  the  mayor,  the  comptroller 
and  the  city  be  enjoined  and  forbidden  to  further  issue  such 
warrants  while  the  city  remains  indebted  beyond  the  constitu- 
tional limit,  and  for  general  relief. 

The  defendants  demurred  to  the  bill.  The  circuit  court  sus- 
tained the  demurrer  and  dismissed  the  complainant's  bill. 
Complainant  appealed  to  the  Appellate  Court  of  the  First 
District,  and  there  the  decree  was  affirmed,  and  complainant 
appeals  to  this  court. 
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Mr.  Edward  Roby,  for  the  appellant : 

The  appropriation  bill  and  taxing  ordinance  shown  in  the  bill 
are  void. 

Passed  in  March,  they  were  passed  at  a  time  the  law  vested 
no  authority.     Rev.  Stat.  227,  sees.  89,  90,  p.  231,  sec.  111. 

To  the  mayor  and  aldermen  elected  in  April  (Rev.  Stat.  216, 
sees.  48,  49,  52)  the  power  is  committed  by  law,  and  not  those 
who  go  out  of  office  at  that  time.     Rev.  Stat.  227,  sees.  88-90. 

The  last  line  of  sec.  88,  "  or  at  such  other  times  as  may  be 
fixed  by  ordinance,"  is  void  because  its  operation  is  to  author- 
ize the  exception  of  some  cities  from  the  application  of  the 
law,  which,  but  for  such  exception,  would  be  their  organic 
law. 

The  law  fixing  the  time  when  corporate  powers  shall  be 
exerted,  or  defining  the  composition  of  the  body  that  shall  exert 
the  powers,  is  a  part  of  the  charter  or  law  for  the  organization 
of  the  city.  The  People  v.  Wright,  70  111.  391;  The  Thames 
Manufacturing  Co.  v.  Lathrop,  5  Conn.  550;  Sanderson  v. 
La  Salle,  57  111.  441. 

The  law  is  uniform  as  to  all  cities.  Const,  art.  4,  sec.  22, 
art.  11,  sec.  1.  The  General  Assembly  can  not  delegate  the 
power  to  change  that  law.  Ibid.  art.  4,  sees.  11-13.  The 
powers  to  be  exerted  by  the  mayor  and  eighteen  aldermen,  in  the 
first  three  months  after  their  election,  depend  on  the  general 
law  of  the  State,  and  must  be  uniform  throughout  the  State. 
They  can  not  be  local  under  different  sections  of  the  same  law, 
or  under  different  laws,  nor  depend  on  the  will  of  the  mayor 
and  aldermen  who  had  preceded  them.  The  city  council 
consists  of  a  mayor  and  thirty-six  aldermen,  and  the  powers 
to  be  exercised  by  a  mayor  and  eighteen  aldermen  to  be  elected 
in  April,  1879,  associated  with  the  eighteen  aldermen  elected 
in  April,  1878,  must,  on  the  first  day  of  May,  1879,  be  uni- 
form throughout  the  State  of  Illinois.  The  law  conferring 
the  power  must  be  general,  and  vest  the  same  power  at  the 
same  time  in  each  city  council  organized  under  it  in  the  State. 
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It  can  not  be  local  in  any  particular.  The  People  v.  Cooper, 
83  111.  589. 

The  appropriation  and  levy  of  $590,682.44  for  school  pur- 
poses is  void. 

By  the  general  school  law  the  management  of  common 
schools  in  every  district  in  the  State  is  vested  in  a  body  elected 
by  the  people  for  that  purpose  in  each  district;  or  for  location 
of  school  house  sites,  purchasing  school  sites,  keeping  schools 
more  than  nine  months  and  borrowing  money  for  such  pur- 
poses, it  is  vested  in  the  people  of  the  districts,  and  these  par- 
ticulars are  managed  by  direct  vote.  (Rev.  Stat.  962,  sees.  47, 
48.)  In  the  last  part  of  sec.  80  is  a  local  law  vesting  the  ex- 
clusive management  of  schools  in  Chicago  in  a  body  not  elected 
by  the  people  of  districts — not  even  elected  by  the  people  of  the 
city.  Throughout  the  State,  but  here,  they  are  to  be  managed 
by  direct ^vote  and  by  elected  boards;  in  this  one  locality  they 
are  to  be  managed  by  a  special  board  not  elected.  No  law 
could  be  framed  in  more  direct  contravention  of  the  command : 
"  The  General  Assembly  shall  not  pass  special  or  local  laws  pro- 
viding for  the  management  of  common  schools.,y  (Const,  art.  4, 
sec.  22.) 

Power  to  manage  and  support  common  schools  is  not  found 
in  the  law  of  incorporation  of  Chicago ;  it  is  therefore  not  a 
corporate  purpose  of  Chicago.  Chicago  can  lay  no  tax  except 
for  corporate  purposes  of  the  city.  The  levy,  therefore,  is 
void.  (The  People  v.  Trustees  of  Schools,  78  111.  136,  pp.  139, 
140;  Cooley  on  Taxation,  209  ;  Chicago  and  St.  Louis  P.  P.  Co. 
v.  Sparta,  77  111.  505;  Sleight  v.  The  People,  74  id.  49,  50; 
Law  et  al.  v.  The  People,  87  111.  385.) 

Article  8  of  the  constitution,  and  especially  the  penalties  of 
section  4,  show  that  no  city  corporation,  or  officer  of  a  city,  as 
such,  can  have  any  connection  with  the  system  of  free  schools 
of  the  State. 

The  city  should  not  be  permitted  to  obtain  advances  and 
spend  money  and  pledge  itself  to  collect  and  pay  money  for 
purposes  for  which  it  can  not  lay  or  collect  a  tax. 
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The  instruments  shown  in  the  bill  are  the  contracts  of  the  city, 
not  the  officers.  (Bowen  v.  Morris,  2  Taunt.  374,  by  Ld. 
Mansfield,  p.  387;  Angell  &  Ames  on  Corp.  sec.  293.) 

They  are  promissory  notes  of  the  city  or  of  the  same  nature. 
(1  Daniel  on  Neg.  Inst.  sec.  430,  p.  326 ;  Kelly  v.  Mayor  of 
Brooklyn,  4  Hill,  265,  266  ;  Steele  v.  Davis  County,  2  G.  Green, 
Iowa,  469;  Varner  v.  Nobleborough,  2  Greenl.  126;  Pease  v. 
Cornish,  1.9  Maine,  193;  Dalrymple  v.  IVhittingham,  26  Vt. 
346-355;  1  Daniel  on  Neg.  Inst.  102,  sec.  129,  also  p.  100, 
sec.  128,  and  p.  78,  sec.  98,  and  pp.  322,  323,  sees.  424-426.) 
Daniel  reviews  authorities  where  such  drafts  by  a.  municipal 
corporation  on  itself  are  not  regarded  as  negotiable  instru- 
ments, so  as  to  cut  off  all  equities  of  the  corporation  (sees. 
427-435),  but  all  these  cases  regard  the  instruments  only  as 
the  acts,  or  incidents  of  the  contracts  of  the  corporation ;  not 
negotiable,  because  the  officers  had  no  power  to  issue  negotia- 
ble instruments,  but  instruments  on  which  the  corporation  is 
directly  or  contingently  liable,  as  in  Kingbury  v.  Pettis  County, 
48  Mo.  207-213.  The  cases  all  hold  these  certificates  or 
warrants  to  be  evidences  of  a  debt  of  the  corporation  ;  or  if 
they  hold  that  they  do  not  amount  to  evidence  of  the  debt, 
they  hold  that  they  are  exhibits  of  such  a  debt,  which  is  not 
extinguished  by  their  issue  and  on  which  appropriate  remedies 
may  be  had  against  the  corporation.  Or  if  the  corporation 
had  no  power  to  incur  the  debt,  then  the  debt  and  warrants  are 
held  wholly  void,  and  that  no  money  raised  by  the  corporation 
can  be  paid  on  them.  (Parsons  v.  Goshen,  11  Pick.  396.) 
They  all  come  to  the  doctrine  of  The  Floyd  Acceptances,  7 
Wall.  676,  that  though  in  form  of  corporate  acts,  directing  a 
corporate  act  of  payment,  and  if  authorized  by  law,  such  that 
they  must  be  treated  as  promissory  notes,  as  there  is  no  author- 
ity in  the  corporation  to  issue  them,  and  they  are  not  in  any 
contingency  binding  on  the  corporation  according  to  their 
implication  and  import,  they  are  void,  and  the  claims  of  debt 
for  which  they  are  issued  are  void  also. 


1878.]  Fuller  v.  Heath  et  al  303 

Brief  for  the  Appellant. 


For  a  valuable  consideration  rendered  on  request,  the  law  in 
all  cases  raises  a  positive  and  well  defined  undertaking  and 
'promise  to  pay — an  implied  or  express  assumpsit. 

The  contracts  raised  by  advancing  money,  rendering  services 
and  supplying  materials  to  the  city,  at  its  request,  to  the  ex- 
tent of  $3,000,000,  for  current  expenses  and  necessities  of  the 
year,  are  not  sales  by  the  city,  of  anything. 

The  writing  of  the  corporation,  signed  by  its  proper  offi- 
cers, stating  that  its  disbursing  officer  will  pay,  or  directing 
its  disbursing  officer  to  pay  money,  is  merely  an  evidence  of 
the  method  by  which  re-payment  is  to  be  made  by  the  hand 
of  the  corporation. 

The  undertaking  of  the  corporation,  implied  from  the  ordi- 
nances and  these  warrants,  is  that  there  shall  be  re-payment; 
or,  limit  it  as  much  as  possible  by  assuming  that  the  city  is 
not  responsible  for  the  acts  of  State  officers,  and  it  is  that  the 
city  will  do  all  in  its  power  to  get  the  money,  and  if  certain 
money  is  received  in  the  treasury  of  the  city,  the  city  officer 
in  charge  will  pay  the  sum. 

If  the  money  was  actually  in  the  treasury,  and  the  city,  for 
a  present  consideration,  should  undertake  that  a  certain  sum 
therefrom  should  be  paid  to  a  certain  person,  by  its  proper 
officer,  after  December  next,  it  would  be  the  city's  undertak- 
ing and  promise.  It  is  no  less  its  undertaking  and  promise  if 
the  law  makes  it  contingent  on  the  receipt  of  the  money.  Bat 
the  law  raises  no  such  contingency,  and  the  idea  that  the  common 
law  undertaking  is  in  any  manner  modified,  is  a  subterfuge 
invented  to  cover  a  clear  infraction  of  the  constitution,  enacted 
in  view  of  the  common  law. 

These  instruments  are  corporate  instruments  ;  the  act  per- 
formed is  to  be  performed  by  a  corporate  officer.  He  has 
given  bonds  to  the  corporation  to  do  the  duties  of  his  office. 
He  has  undertaken  nothing  else.  The  man  who  now  occupies 
the  office  may  not  occupy  it  when  these  instruments  mature. 
His  successor,  when  he  enters  the  office,  will  undertake  and 
promise  nothing  but  to  do  the  duties  of  his  office,  and  he  will 
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give  bonds  for  faithful  performance  of  that  office, — nothing 
more.  The  undertaking  that  the  officer  to  occupy  that  office 
shall  do  any  act  in  that  office,  is  a  corporate  undertaking.  Such 
an  undertaking,  promise  and  liability  for  a  consideration  re- 
ceived by  the  corporation,  these  warrants  evidence. 

No  tax  is  regarded  as  in  the  treasury  till  the  money  gets 
there.  It  is  a  mere  chose  in  action,  a  right  to  demand,  secured 
or  unsecured,  as  the  law  fixes  or  does  not  fix  a  lien.  The  con- 
stitution creates  no  lien.  Art.  9;  R.  S.  899,  sees.  253,  254; 
p.  896,  sees.  229,  230;  p.  883,  sec.  155;  p.  884,  sees.  156,  157, 
158,  160,  177,  191,  230,  255;  Schaeffer  v.  The  People,  60  111. 
179  ;  Hill  v.  Figley,  23  id.  418 ;  Burrell  Law  Die,  title,  "Lien ;" 
Bouv.  Law  Die,  "Lien;"  Dunlap  v.  Gallatin  Co.  15  111.  9; 
Ryan  v.  Gallatin  Co.  14  id.  83;  Almy  v.  Hunt,  48  id.  46; 
Hamilton  v.  Chicago,  22  id.  586.  Chicago  Common  Council's 
Proceedings,  1869,  557. 

The  law  does  not  require  the  anticipation  of  the  revenue,  but 
on  the  contrary,  requires  the  levy  to  be  made,  and  the  money 
to  be  in  the  treasury  substantially  before  the  expenditure  can 
begin.  Const.,  art,  3,  sees.  17,  18  ;  art.  9,  sec.  12  ;  R.  S.  227 ; 
City  Incorporation  act,  art,  7,  sees.  2,  3;  gen.  sees.  92-99,111, 
113;  p.  218,  sec.  62;  p.  227,  sec.  89-91 ;  p.  229,  sec.  104;  p.  878 
sec.  122;  p.  960,  sees.  43,  44;  Comrs.  of  Highways  v.  Newell,  80 
111.  591 ;   Glidden  v.  Hopkins,  47  id.  529. 

Mr.  Joseph  F.  Bonfield,  and  Mr.  Geo.  W.  Smith,  for 
the  appellees  : 

The  warrants  described  in  the  bill  are  an  equitable  assign- 
ment of  so  much  of  the  tax  levied  for  the  year  for  which  they 
were  drawn,  when  collected,  and  operate  to  give  the  holders  an 
equitable  lien  upon  so  much  of  such  tax.  Phelps  v.  Northrup, 
56  111.  156;  Kingman  v.  Perkins,  105  Mass.  Ill;  Moore  v. 
Lowery,  25  Iowa,  336;  Merton  v.  Nailor,  1  Hill,  583;  Burn  v. 
Carwallo,  4  Milne  &  Craig,  690;  Grenfel  v.  Dean  and  Canons 
of  Windsor,  2  Bevan,  544 ;  Mitchell  v.  Winslow,  2  Story  R. 
630;  2  Story's  Eq.  Jur.  sees.  1840-6. 
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The  manner  in  which  the  municipality  exercises  the  author- 
ity to  issue  warrants,  whether  by  a  direct  order  upon  its  treas- 
urer to  pay  so  much  money  at  a  given  time,  at  the  office  of 
its  treasurer  out  of  the  fund  appropriated  and  levied,  is  im- 
material, even  though  it  is  irregular.  Van  Hostrup  v.  Madison, 
1  Wall.  297;  Meyer  v.  City  of  Muscatine,  ibid.  391 ;  James  v. 
Milwaukee,  16  Wall.  162;  Woodhull  v.  Beam,  3  Wall.  274; 
Burr  v.  City  of  Carbondale,  76  111.  455 ;  Maxcy  v.  Williamson 
Co.  72  id.  207. 

Under  the  decisions  in  the  cases  of  the  City  of  Springfield  v. 
Edwards,  84  111.  626  and  Law  et  al.  v.  The  People,  87  id.  385, 
if  these  warrants  operate  to  increase  the  indebtedness  of  the 
city,  their  payment  can  not  be  enforced,  and  they  are  void  as 
a  debt  against  the  corporation  ;  but  we  insist  that  they  are  not 
in  effect  obligations  of  the  city,  within  the  constitutional  pro- 
hibition as  interpreted  by  this  court,  and  do  not  increase  the 
indebtedness  of  the  corporation. 

They  are  in  terms  drawn  upon  special  funds,  and  are  pay- 
able out  of  such  funds  so  drawn  upon,  and  the  parties  receiving 
them,  by  doing  so,  under  the  decisions  referred  to,  discharged 
the  city  from  all  liability  on  account  of  the  service  or  mate- 
rials for  which  they  were  given,  and  had  to  look  alone  to  the 
collection  of  such  warrant  from  such  special  fund.  This 
being  the  case,  it  is  giving  one  thing  for  another,  and  in  no 
legal  sense  can  it  be  an  increase  of  the  city  indebtedness. 

In  the  case  at  bar,  the  payment  of  the  warrant  was  pro- 
vided for  by  the  appropriation,  and  levy  of  a  tax.  The  holders 
do  not  seek  to  enforce  any  seeming  liability  against  the  cor- 
poration, which  may  be  indicated  by  the  phraseology  of  the 
warrant  itself.  They  place  themselves  within  the  rule  of  law 
as  declared  by  this  court,  and  ask  that  the  tax,  when  collected 
by  the  city,  may  be  exchanged  pro  tanto  for  the  warrants 
which  they  hold. 

Upon  this  point  counsel,  in  a  brief  and  argument,  cite  va- 
rious other  authorities,  some  of  which  are  given  in  the  preceding 
case  of  Fuller  v.  City  of  Chicago. 
20—89  III. 
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Upon  the  power  of  the  city  to  levy  and  collect  school  taxes, 
reference  is  made  to  the  Constitution,  art.  8,  sec.  2 ;  Schedule, 
sec.  1;  sec.  80  of  the  School  Law  of  1872;  R.  S.  212,  sec.  6; 
Covington  v.  East  St.  Louis,  78  111.  548 ;  Sheridan  v.  Colvin, 
78  id.  243. 

The  public  education  is  a  corporate  purpose.  Vanover  v. 
Justices,  27  Ga.  354;  Comrs.  Schools  v.  Comrs.  of  Alleghany  Co. 
20  Md.  449 ;  Burr  v.  City  of  Carbondale,  76  111.  455 ;  Taylor 
v.  Thompson,  42  id.  9. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  insisted  by  counsel  for  appellant,  that  the  appropriation 
ordinance,  on  which  the  tax  levy  is  founded,  is  void  because 
it  was  not  passed  at  the  time  required  by  law. 

By  the  charter  (Gen.  Laws  of  1872,  Rev.  Stat.  1874,  p.  211,) 
the  general  election  for  city  officers  occurs  annually  on  the  3d 
Tuesday  of  April  (sec.  48).  Only  half  of  the  aldermen  of  the 
city  are  chosen  each  year — the  term  of  such  officers  being  two 
years.  Hence  the  city  council,  immediately  before  the  an- 
nual election,  in  its  membership,  is  different  from  the  city 
council  immediately  after  the  election.  The  charter  also  pro- 
vides :  "The  fiscal  year  *  *  *  shall  commence  at  the  date  es- 
tablished by  law  for  the  annual  election  *  *  *  or  at  such  other 
times  as  may  be  fixed  by  ordinance,"  (sec.  88).  An  ordinance 
had  been  adopted  by  the  city  council  of  Chicago,  changing  the 
time  for  the  commencement  of  the  fiscal  year,  and  fixing  it  on 
the  first  day  of  January  of  each  year.  Section  89  provides 
that  the  city  council  shall,  within  the  first  quarter  of  each 
fiscal  year,  pass  an  ordinance,  to  be  termed  the  annual  appro- 
priation bill,  etc. ;  and  that  no  further  appropriation  shall  be 
made,  at  any  other  time  within  the  fiscal  year,  without  the 
sanction  of  a  majority  of  the  legal  voters,  by  petition  or  by 
election  called  for  that  purpose. 

It  is  insisted  by  counsel  for  appellant,  that  the  language  of 
the  charter,  permitting  the  city  council  to  change  the  beginning 
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of  the  fiscal  year,  is  void  and  inoperative;  hence,  it  is  con- 
tended, the  fiscal  year,  by  law,  began  on  the  third  Tuesday  of 
April,  and  that  this  ordinance,  not  having  been  passed  in  the 
first  quarter  of  the  fiscal  year,  and  not  having  the  sanction  of 
a  majority  of  the  legal  voters  in  any  mode  required  by  law,  is 
void. 

It  is  contended,  the  last  clause  of  section  88  of  the  charter, 
"  or  at  such  other  times  as  may  be  fixed  by  ordinance,"  is  void 
because  its  operation  is  to  authorize  the  exception  of  some 
cities  from  the  application  of  the  law,  which,  but  for  such  ex- 
ception, would  be  their  organic  law;  that  the  law,  by  the  con- 
stitution, must  be  uniform  as  to  all  cities,  and  the  General 
Assembly  can  not  delegate  power  to  change  the  law,  for  this 
would  be  to  enact  law  which,  as  to  some  cities,  is  local  and 
special. 

In  our  view  this  position  is  not  sound.  The  constitution  no- 
where requires  that  the  fiscal  year  of  all  cities,  under  the 
general  law,  shall  begin  on  the  same  day.  The  law,  as  it  is, 
applies  to  all  such  cities  alike.  The  substance  of  the  provi- 
sion is,  that  the  beginning  of  the  fiscal  year  may  be  fixed  by 
ordinance,  and  in  the  absence  of  such  ordinance,  the  fiscal 
year  must  begin  on  the  third  Tuesday  of  April.  We  can  not 
perceive  that  this  provision  is  either  local  or  special.  The 
beginning  of  the  fiscal  year  having  been  fixed  by  ordinance 
in  the  city  of  Chicago  on  the  first  day  of  January,  the  general 
appropriation  ordinance  passed  on  the  30th  of  March  was 
within  the  first  quarter  of  the  year,  as  required  by  law.  We 
find  no  cause  in  this  to  question  its  validity. 

It  is  strenuously  urged  that  these  warrants  are  contracts  of 
the  city,  and  of  such  character  that  they  impose  upon  the  city 
a  new  liability,  and  hence  the  city  thereby  becomes  further 
indebted,  in  violation  of  the  provision  of  the  constitution  lim- 
iting the  extent  to  which  a  city  may  lawfully  become  indebted, 
and  that  therefore  the  issue  of  such  warrants  is  unlawful. 

The  views  of  this  court  were  carefully  expressed  in  the  case 
of  City  of  Springfield  v.  Edwards,  84  111.  626.     It  was  there 
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said,  in  substance,  that  a  city  already  indebted  beyond  the  consti- 
tutional limitation  can  not,  lawfully,  incur  any  new  debt  or 
liability,  but  that  a  city  so  situated  may,  to  defray  current  ex- 
penses, anticipate  the  collection  of  taxes  in  case  the  taxes  are 
actually  levied,  provided  that  the  mode  of  appropriating  or 
setting  apart  for  that  purpose  a  part  of  the  taxes  be  such  as  to 
impose  no  liability  upon  the  city — such  that  one  thing  is  simply 
given  for  another.  It  is  said:  "  Where  a  warrant  or  order, 
payable  from  a  specific  appropriation  of  the  tax  levied  but  not 
yet  collected,  is  accepted  in  exchange  for  services  rendered  or 
to  be  rendered,  or  for  materials  furnished  or  to  be  furnished, 
so  that  there  is,  in  fact,  but  the  exchange  of  one  thing  for 
another,  the  duty  remains  for  the  proper  officers  to  collect 
and  pay  over  the  tax,  in  accordance  with  the  appropriation, 
but  obviously,  for  any  failure  in  that  regard,  the  remedy  must 
be  against  the  officers  and  not  against  the  corporation." 

It  is  not  perceived  that  the  issuing  of  the  warrants,  men- 
tioned in  the  bill,  fail,  in  any  material  particular,  to  comply 
with  the  requisites  thus  laid  down  by  this  court.  In  fact  they 
seem  to  be  drawn  and  issued  in  strict  compliance  therewith.  The 
bill  shows  that  the  taxes  were  actually  levied.  The  warrant  is 
drawn  upon  and  payable  only  out  of  a  particular  fund  or  ap- 
propriation, and  on  its  face  it  does  not  purport  to  impose  upon 
the  city  any  liability.  The  complainant,  by  his  bill,  does  riot 
charge,  as  a  fact,  that  this  warrant  is  not,  when  issued,  ac- 
cepted as  a  full  and  final  payment  for  the  services  or  materials 
for  which  it  is  given.  It  is  not  shown  that  "one  thing"  is 
not  "  simply  given  and  accepted  in  exchange  for  another." 

We  are  referred  to  authorities  to  show  that  drafts  and  or- 
ders of  like  form  have  been  held  to  impose  liability  upon  the 
municipal  corporation  in  whose  behalf  they  are  issued,  and  to 
support  the  position  that  such  instruments  are  contracts  of 
the  municipal  corporation,  and  in  the  nature  of  promissory 
notes,  and  it  is  insisted  that  there  is  in  this  case  an  implied 
promise,  on  the  part  of  the  city,  that  the  sum  named  in  the 
warrant  will  be  paid.     We  do  not  think  so. 
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All  persons  are  bound  to  know  the  law.  And  all  contracts 
and  all  instruments  of  transfer  of  property,  or  any  interest 
therein,  must  be  construed  as  though  the  law  of  the  place  of 
the  contract  or  instrument  were  written  out  in  full  upon  the 
face  of  the  contract  or  instrument. 

In  this  case  these  warrants  are  to  be  construed  in  the  same 
manner  as  if  it  were  written  out  on  its  face  that  no  city  can 
make  a  valid  contract  by  which  it  can  become  indebted  be- 
yond the  constitutional  limit;  and  that  even  for  meeting  its 
necessary  current  expenses,  no  city  can  anticipate  the  collection 
of  taxes  for  such  purpose  unless  the  tax  for  that  purpose  be 
actually  levied,  and  then  only  by  an  exchange  of  a  warrant 
drawn  upon  the  proper  fund,  to  be  paid  out  of  the  taxes  when 
collected,  for  the  thing  for  which  the  warrant  is  given,  and  that 
by  making  this  exchange,  the  city  can  not  lawfully  incur  any 
liability,  but  the  holder  of  the  warrant  must  rely  solely  upon 
the  ability  and  fidelity  of  the  revenue  officers  in  the  collection 
and  payment  of  the  money  mentioned  in  the  warrant.  With 
such  words  written  out  in  full  upon  the  face  of  the  warrant, 
no  one  would  think  of  construing  these  warrants  as  promises 
of  payment  by  the  city,  either  express  or  implied. 

The  drafts  and  orders  construed  by  the  authorities,  quoted 
by  counsel  for  appellant,  were  not  issued  under  the  same  state 
of  the  law  as  surrounds  the  warrants  in  the  case  at  bar;  hence, 
their  construction  (though  containing  the  very  same  words) 
can  not  be  the  same.  The  law  which  enters  into  and  forms 
part  of  the  body  of  every  instrument,  is  not  the  same.  These 
warrants,  under  the  law,  have  no  legal  effect,  except  as  an  as- 
signment, without  recourse  on  the  city,  made  by  the  city  to 
the  holder  of  the  warrant  of  the  part  of  the  uncollected  taxes 
mentioned  in  the  warrant.  This  is  the  legal  effect,  and  the 
only  legal  effect,  of  these  instruments.  They  are  muniments 
of  title  to  the  holder,  without  covenants  on  the  part  of  the 
city.     This  court  has  heretofore  so  declared. 

In  Law  et  al.  v.  The  People  ex  rel.  87  111.  400,  this  court, 
speaking  of  the  city  of  Chicago,  said,   "A  corporation  which 
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has  reached  the  constitutional  limit  of  its  power  to  create  in- 
debtedness, may,  when  a  tax  is  levied,  but  not  collected,  draw 
against  the  fund  thus  levied  and  provided,  although  not  in 
the  treasury,  and  thus  appropriate  and  virtually  assign  the 
amount  specified  in  the  warrant  on  the  treasury  to  the  person 
to  whom  it  is  issued  and  delivered ;  and  that  amount  being 
(thus)  assigned  or  set  apart  to  him,  when  collected,  he  has  a 
right  to  receive;  and  it  becomes  the  duty  of  the  officers  to  col- 
lect and  pay  to  him,  and  failing  in  their  duty,  he  would  have 
an  action  against  them  for  its  recovery.  But  with  a  corpora- 
tion thus  situated,  the  legal  effect  of  the  issuing  and  receiving 
the  warrant  is,  that  the  person  receiving  an  assignment  or  an 
appropriation  (in  this  mode)  of  so  much  of  the  specific  tax 
already  levied  (and  against  which  the  warrant  is  drawn),  by 
receiving  it  discharges  the  corporation  from  all  liability  on 
account  of  the  services  or  articles  for  which  it  is  drawn,  and 
agrees  to  look  to  the  tax  thus  levied  and  appropriated,  and  to 
the  officers,  for  his  pay;  and  he  thereby  discharges  the  corpor- 
ation from  any  and  every  kind  of  liability  therefor.  In  such 
case  the  warrant  is  given  and  received  in  full  satisfaction  for 
the  services  rendered  or  the  materials  furnished.  Where  a 
corporation  is  thus  situated,  and  it  hires  labor  or  purchases 
materials  (as  it  can  incur  no  debt),  it  may,  in  thus  hiring  or 
purchasing,  agree  to  thus  transfer  so  much  of  the  tax  then 
levied,  as  will  pay  for  the  same,  to  the  person  performing 
labor  or  furnishing  materials.  And  in  case  *  *  *  the 
agreement  was  not  so  expressed  in  terms,  the  law  would  imply 
such  agreement,  and  not  that  the  corporation  *  *  *  could 
be  sued  and  a  recovery  had  upon  such  a  contract."  As  to  the 
views  here  expressed  the  court  was  unanimous,  and  we  see  no 
reason  to  qualify  what  was  there  said.  The  warrants  in  the 
case  at  bar  seem  to  be  in  strict  conformity  with  the  ruling  in 
the  Edwards  case  and  also  in  the  Law  case,  and  we  hold  that 
the  city  in  no  manner  whatever  became  indebted  by  the  issue 
thereof.  It  would,  no  doubt,  be  better  that  these  certificates 
should,  in  some  apt  form,  state,  on  their  face,  that  the  same  are 
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accepted  in  full  satisfaction  of  the  services  rendered  or  mate- 
rials furnished,  and  that  the  city  incurs  no  liability  by  the 
issue  of  the  certificates.  All  men  dealing  in  such  certificates 
would  then  be  protected  against  misapprehension.  This, 
however,  would  not  affect  or  change  the  legal  effect  of  such 
certificates. 

It  is  suggested  that  it  is  unlawful  to  incorporate  in  the 
warrant  a  statement  that  "  this  warrant  is  also  receivable  in 
payment  of  city  taxes  for  the  year"  mentioned  in  the  warrant. 
In  support  of  this  suggestion,  we  are  referred  to  the  provisions 
of  the  general  act,  which  is  the  charter  of  Chicago,  requiring 
that  the  annual  appropriation  bill  shall  specify  the  amount 
appropriated  for  each  object  or  purpose,  (sec.  89,)  and  directing 
the  treasurer  to  keep  a  separate  account  of  each  fund  or  appro- 
priation and  the  debts  and  credits  belonging  thereto,  (sec. 
93,)  and  requiring  all  warrants  drawn  upon  the  treasurer  to 
state  the  particular  fund  or  appropriation  to  which  it  is  charge- 
able. It  is  suggested  that,  by  reason  of  these  provisions,  a 
portion  of  all  the  taxes  collected  must  be  set  apart  for  each 
purpose  mentioned  in  the  annual  appropriation  bill,  and  this 
portion  must  bear  the  same  proportion  to  the  whole  amount 
collected,  which  the  sum  appropriated  for  that  purpose  bears 
to  the  whole  amount  of  the  annual  appropriation.' 

This  does  not  seem  to  be  a  necessary  consequence.  It  may 
turn  out  that  the  entire  amount  of  the  appropriation  made  for 
one  purpose  may  not  be  needed  for  that  purpose,  Avhile  the 
whole  of  the  appropriation  for  some  other  purpose  may  be 
needed.  In  such  case,  if  the  amount  of  all  taxes  collected  be 
sufficient  to  meet  all  the  necessary  expenses,  it  is  not  perceived 
that  there  is  anything  in  the  statute  to  forbid  the  application 
of  the  funds  in  the  treasury  to  the  full  payment  of  the  sums 
needed,  to  exhaust  one  appropriation,  even  if  that  should  not 
leave  money  enough  in  the  treasury  to  cover  the  full  amount 
of  another  appropriation,  when  the  exigencies  of  the  city  do 
not  require  that  the  whole  of  the  latter  appropriation  should 
be  expended. 
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Be  this  as  it  may,  these  requirements  are  found  in  the  gen- 
eral law  of  1872,  (re-enacted  in  the  revision  of  1874,)  and 
since  that  time  it  is  expressly  provided  by  statute,  that  "  city 
comptroller's  warrants  or  orders  on  the  city  treasurer  shall  be 
receivable  by  the  collector  in  payment  of  city  taxes."  (Laws 
of  1877,  p.  171.)  Whatever,  therefore,  may  have  been  the  true 
construction  of  the  act  of  1872,  its  provisions  can  not  over- 
ride the  subsequent  act  of  1877,  but  if  inconsistent  with  that 
act,  must  yield  to  its  express  provision  that  such  warrants  are, 
by  law,  receivable  for  city  taxes. 

It  is  also  claimed,  that  the  city  of  Chicago  has  no  lawful 
authority  to  levy  taxes  or  appropriate  money  for  school  pur- 
poses, and  as  a  consequence  from  this  proposition,  the  item  in 
the  appropriation  ordinance  for  1878  of  $590,682.44  is  with- 
out authority  of  law  and  void,  and  hence  that  amount  of  the 
tax  levy  for  that  year  is  void,  and  that  on  this  ground  the 
injunction  sought  by  the  bill  ought  to  have  been  granted. 

It  is  not  perceived  why  the  officers  of  the  city  ought  to  be 
forbidden  to  issue  lawful  warrants  for  lawful  purposes,  even 
if  a  part  of  the  tax  levy  be  unlawful  and  void.  This  is  not  a 
bill  to  enjoin  and  forbid  the  collection  of  a  part  of  the  tax 
levy,  nor  to  forbid  the  issuing  of  warrants  for  school  purposes. 
The  bill  does  not  contain  any  allegation,  that  this  tax  for 
school  purposes  is  void,  or  any  allegation  that  any  warrants 
are  about  to  be  issued  for  school  purposes,  or  any  prayer  that 
the  application  of  money  to  school  purposes  shall  be  forbidden. 

We  can  not,  however,  sanction  the  proposition  that  the  city 
of  Chicago  has  been  shorn  of  its  power  to  support  its  schools. 
Before  the  adoption  of  the  present  constitution,  the  city  of 
Chicago  was,  by  law,  given  the  title  of  all  school  lands  within 
its  boundaries,  and  the  share  of  the  school  fund  belonging  to 
its  people,  and  was  clothed  with  the  power  of  collecting  taxes 
for  school  purposes,  and  charged  with  the  duty  of  supporting 
its  schools.  The  laws  on  this  subject  in  force  at  that  time, 
whether  embodied  in  form  in  the  charter  of  the  city,  or  in 
amendments  to  the  charter,  or  in  laws  not  purporting  in  form 
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to  be  a  part  of  its  charter,  must  be  regarded  as  a  part  of  the 
school  laws,  and  not  as  strictly  a  part  of  its  charter  for  strictly 
city  purposes,  [Speight  et  al.  v.  The  People,  87  111.  600).  The 
General  Assembly,  before  the  constitution  of  1870,  had  pro- 
vided for  the  establishment  and  support  of  free  schools  in 
every  part  of  the  State, — in  most  cases  providing  special  politi- 
cal machinery  for  that  purpose,  and  in  other  eases  providing 
for  the  use  of  city  officers  to  accomplish  the  legislative  inten- 
tion. The  constitution  of  1870  provided,  that  "The  General 
Assembly  shall  provide  a  thorough  and  efficient  system  of 
free  schools,  whereby  all  children  of  this  State  may  receive  a 
good  common  school  education."  (Sec.  1,  art.  8.)  And  in  sec. 
22,  art.  4,  it  is  declared,  "  The  General  Assembly  shall  not 
pass  local  or  special  laws  *  *  *  providing  for  the  man- 
agement of  common  schools."  And  by  sec.  1  of  the  schedule 
it  is  declared,  "That  all  laws  in  force  at  the  adoption  of  this 
constitution,  not  inconsistent  therewith,  *  *  *  shall 
continue  and  be  as  valid  as  if  this  constitution  had  not  been 
adopted." 

In  construing  these  provisions  of  the  constitution,  this  court 
(in  Speight  v.  The  People,  supra,)  held  that  there  is  no  limitation 
in  the  constitution  as  to  the  agencies  the  State  shall  adopt  in 
providing  this  system  of  free  schools,  and  that  the  General 
Assembly  has  full  power  to  select  or  prescribe  the  agencies  by 
which  school  taxes  shall  be  levied,  collected,  held  and  dis- 
bursed for  school  purposes,  and  that  all  laws,  whether  in  city 
charters  or  elsewhere,  designed  to  affect  free  schools,  may  be 
regarded  as  school  laws — as  part  of  the  law  intended  to  provide 
a  system  of  free  schools;  and  that  sec.  22,  art.  4,  as  to  the 
power  of  passing  special  laws,  relates  merely  to  the  manage- 
ment of  common  schools,  that  is,  to  the  conduct  of  common 
schools  in  imparting  instruction,  and  does  not  relate  to  the 
matter  of  providing  the  necessary  funds  for  their  support. 

It  follows,  that  neither  the  adoption  as  its  charter,  by  the 
city  of  Chicago,  of  the  general  law  relating  to  cities  and  vil- 
lages, nor  the  passage  of  the  general  school  law,  has  modified 
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or  impaired  the  former  laws  authorizing  the  city  of  Chicago 
(as  a  public  agency)  to  levy  and  collect  taxes  for  school  pur- 
poses. 

After  a  careful  consideration  of  all  the  suggestions  in  the 
very  elaborate  argument  of  counsel  for  the  appellant,  we  find 
no  sufficient  ground  to  disturb  the  judgment  of  the  Appellate 
Court  in  this  cause. 

The  judgment  of  the  Appellate  Court,  affirming  the  decree 
of  the  circuit  court,  is  therefore  approved  and  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott  :  I  concur  in  this  decision  for  the  rea- 
son that  I  think  it  overrules  the  cases  of  Edwards  v.  The  City 
of  Springfield,  84  111.  626,  and  Law  v.  The  People,  87  111.  385. 
For  an  expression  of  my  views  on  the  question  discussed, 
reference  is  made  to  my  dissenting  opinion  in  the  Law  case, 
supra. 


The  American  Insurance  Company 


James  H.  Luttrell. 

Insurance — estoppel  to  show  facts  in  defense.  Where  a  canvassing  agent  of 
an  insurance  company  is  fully  informed  of  a  prior  insurance  on  the  same 
property,  but  prepares  the  application  so  as  to  make  it  show  there  is  no  other 
insurance,  which  application  the  insured  signs,  and  a  policy  is  issued  thereon, 
the  company  will  be  estopped  from  showing,  in  defense  to  an  action  on  the 
policy,  the  prior  insurance. 

Appeal  from  the  Circuit  Court  of  Randolph  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  is  an  action,  brought  by  Luttrell,  against  the  insurance 
company,  upon  a  policy  covering  a  period  of  five  years  from 
November  17,  1873,  by  which  the  plaintiff  was  insured  in 
the  sum  of  $1400 — on  his  dwelling  house  $800,  on   the  barn 


1878.]  American  Ins.  Co.  v.  Luttrell.  315 


Statement  of  the  case. 


and  shed  adjoining  $300,  on  the  grain  therein  $50,  the  hay 
therein  $35,  and  on  dwelling  house  number  two  $200. 

At  the  time  of  the  execution  of  this  policy  appellee  held  a  pol- 
icy in  the  Phoenix  Insurance  Company  for  $1000,  of  which  $600 
was  on  the  dwelling  house  above  mentioned  and  the  remainder 
on  the  contents  of  that  house. 

It  is  claimed  by  appellant  that  subsequent  to  the  issuing  of 
the  policy  on  which  this  action  is  founded,  and  on  the  16th 
of  March,  1874,  Luttrell  procured  another  policy  from  the 
Phoenix  Insurance  Co.,  which  was  also  for  the  sum  of  $1000, 
$600  upon  the  dwelling  house  and  $400  upon  its  contents. 
This  alleged  fact  is  inferred  by  appellant  from  the  date  of  the 
policy  in  the  Phoenix  Insurance  Co.  mentioned  in  an  affidavit 
of  Luttrell  in  his  proof  of  loss.  But  from  the  testimony  of 
the  witnesses,  it  would  seem  that  there  was  but  one  policy 
which  appellee  held  in  the  Phoenix  Insurance  Co.,  and  it  may 
be  that  there  was  an  error  in  the  date  as  mentioned  in  the 
affidavit,  placing  the  Phoenix  policy  in  March,  1874,  instead 
of  March,  1873.  Appellee  was  induced  to  take  out  the  policy 
on  which  this  action  is  founded  by  a  canvassing  agent  of  ap- 
pellant. This  agent  drew  up  the  papers.  The  proof  shows 
that  this  agent  was  furnished  with  the  policy  which  appellee 
held  in  the  Phoenix  Insurance  Co.  for  $1000,  at  the  time  when 
he  prepared  the  papers,  and  that  he  was  fully  advised  of  the 
existence  of  that  policy  at  that  time.  First  there  was  prepared 
an  application  on  behalf  of  Luttrell,  addressed  to  the  appel- 
lant company,  giving  a  description  of  the  property  and  its 
condition,  and  in  which  there  are  several  questions  and  answers. 
Among  them  is  the  following:  "Is  there  any  other  insurance 
on  the  property?  Answer,  no."  And  at  the  foot  of  this 
paper  is  the  following,  "  The  foregoing  is  a  correct  description 
of  the  property  to  be  insured,  on  which  the  insurance  will  be 
predicated."  This  application  was  signed  by  Luttrell.  In 
the  policy  sued  upon,  reference  is  made  to  the  written  appli- 
cation signed  by  Luttrell  and  mentioned  above,  "for  a  more 
particular  description"   of  the  property,    "and  as  forming  a 
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part  of  this  policy."  And  in  another  part  of  the  policy  the 
following  language  is  found,  "  The  application  and  description 
referred  to  in  this  paper  shall  be  considered  a  part  of  this  con- 
tract and  a  warranty  by  the  assured,  *  *  *  and  any 
false  representations  by  the  assured  of  the  condition,  situation 
or  occupancy  of  the  property  or  otherwise,  or  any  omission  to 
make  known  any  fact  material  to  the  risk,  *  *  *  or  any 
misrepresentation  whatever,  either  in  the  written  application 
or  otherwise,  shall  render  this  policy  void  and  of  no  effect; 
and  if  the  assured  shall  have,  or  shall  hereafter  make  any 
other  insurance  on  the  property  here  to  be  insured,  or  any 
part  thereof,  without  the  consent  of  the  secretary  of  this  com- 
pany written  hereon,  *  *  *  then  and  in  every  case  this 
policy  shall  be  void." 

On  the  trial,  the  proofs  tended  to  show  that  the  house  in- 
sured was  burned  in  August,  1875,  and  was  then  worth  $1500; 
the  barn  and  shed  were  burned  at  the  same  time,  worth  $300; 
that  the  contents  of  the  shed  owned  by  Luttrell,  destroyed 
at  the  same  time,  were  worth  $42.  The  trial  in  this  case  was 
had  at  the  March  term,  1877,  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  for  $640.  Defendant  moved  for  a  new 
trial,  which  was  denied,  and  judgment  given  upon  the  verdict, 
from  which  defendant  appeals  to  this  court. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellant. 

Messrs.  Johnson  &  Horner,  for  the  appellee. 

Mr."  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  first  point  made  by  counsel  for  appellant  is,  that  "the 
policy  sued  on  was  void  by  reason  of  the  false  warranty  as  to 
other  insurance  in  the  application."  This  position  is  well 
taken,  unless  the  insurance  company  be  estopped  from  making 
this  defense.  In  the  case  of  the  RoeJcford  Insurance  Co.  v. 
Nelson,  75  111.  415,  it  is  said  by  this  court,  "If  the  agent  of 
appellant  [insurance  company]  made  out  the  application  for 
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the  insurance  with  a  knowledge  of  the  facts,  and  there  was  no 
collusion  in  so  doing  between  the  agent  and  appellee,  then  ap- 
pellant is  bouud  by  its  statements  as  to  *  *  *  the  sit- 
uation of  the  property,"  and  it  is  added,  such  has  been  the 
uniform  ruling  of  this  court  for  many  years.  It  is  perhaps 
unnecessary  that  in  this  case  we  should  enter  into  an  elaborate 
discussion  of  the  cases  cited  pro  and  con  upon  this  question. 
It  is  sufficient  to  say  that  we  are  of  opinion  that  in  this  case 
appellant  is  estopped  from  setting  up  as  a  defense,  or  alleging, 
that  there  was  additional  insurance  not  mentioned  in  the  appli- 
cation. Appellee  fully  disclosed  to  the  agent  of  appellant,  at 
the  time  of  making  the  application,  that  he  held  this  insurance 
policy  in  the  Phoenix  company.  He  concealed  nothing  from 
the  appellant  or  his  agent.  Appellant,  with  full  knowledge 
of  these  facts,  accepted  the  application  in  the  condition  in 
which  it  was,  and  issued  the  policy  upon  it  and  accepted  the 
premium  which  was  paid  upon  it.  To  hold  this  policy  void 
under  such  circumstances  would  be  simply  allowing  the  insu- 
rance company  to  practice  an  unblushing  fraud  upon  the  in- 
sured. It  was  as  well  known  to  the  insurance  company,  when 
they  accepted  the  premium  upon  this  policy  and  issued  it  as  a 
valid  policy  to  appellee,  that  there  was  additional  insurance 
upon  the  property,  as  it  is  now.  Having  thus  declared  it 
valid  to  the  appellee,  the  appellee  having  paid  his  premium 
upon  the  faith  of  that  declaration  by  the  company,  the  com- 
pany can  not  now  be  permitted  to  say  that  it  is  invalid  upon 
that  ground. 

It  is  also  claimed  by  appellant  that  this  policy  was  rendered 
void  by  a  subsequent  insurance  in  the  Phoenix  company. 

This  allegation  is  not  sufficiently  sustained  by  proof  to  war- 
rant us  in  disturbing  the  verdict  upon  that  ground.  It  seems 
more  probable  that  a  mistake  was  made  in  the  date  of  the  pol- 
icy in  the  affidavit  of  Luttrell,  wherein  this  policy  is  described. 
It  must  be  remembered  that  at  that  time  the  policy  in  the 
Phoenix  company  was  destroyed  by  fire, — that  Luttrell  had  no 
copy  of  it  before   him.     He   may  have   been  mistaken  in  his 
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recollection  of  its  date,  or  it  may  have  been  a  slip  of  the  pen 
in  writing  the  date  in  the  affidavit.  No  attempt  was  made 
to  prove  affirmatively  that  there  were  two  policies,  and  the 
whole  tenor  of  the  testimony  shows  that  there  was  but  one, 
and  that  one  was  in  existence  at  the  time  of  this  insurance, 
and  as  above  stated  was  well  known  to  the  insurance  company. 

Exception  is  also  taken  to  some  of  the  instructions  given 
the  jury  in  this  case  in  behalf  of  the  plaintiff,  by  the  court  be- 
low, but  what  we  have  already  said  in  relation  to  the  first 
point  made  by  appellant's  counsel  is  sufficient  answer  to  the 
objections  presented  in  the  instructions. 

Judgment  in  this  case  must  be  affirmed. 

Judgment  affirmed. 


The  Howe  Machine  Company 


Joseph  Ballweg. 

1.  Agency — payment  to  agent — when  held  out  as  having  general  powers.  Where 
a  person,  selling  a  machine  for  a  company,  is  permitted  to  transact  business 
in  behalf  of  the  company,  with  the  knowledge  of  its  controlling  representa- 
tives, in  such  a  manner  that  he  is  held  out  as  an  agent  with  general  powers, 
the  purchaser  will  be  protected  in  subsequent  payments  made  to  him. 

2.  Practice  in  Supreme  Court — when  error  will  not  reverse.  Where  a  ver- 
dict upon  which  a  judgment  is  rendered  is  so  plainly  right  that  it  would  be 
the  duty  of  the  court  to  set  it  aside  if  it  had  been  otherwise,  this  court  will 
not  reverse  for  errors  in  instructions  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  replevin,  begun  before  a  justice  of  the 
peace,  by  the  appellant  company,  against  the  appellee,  for  the 
possession  of  a  sewing  machine.  The  case,  after  hearing  in 
the  justice's  court,  was  brought  to  the  circuit  court  by  appeal. 
A  trial  was  there  had,  which  resulted  in  a  judgment  for  the 
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defendant,  and  plaintiff  appeals.  The  machine  was  sold  upon 
a  credit  the  9th  of  September,  1875,  by  appellant,  through  its 
agent  Reed,  at  the  price  of  $90 — $30  to  be  paid  down,  $30  in 
four  months,  and  $30  in  eight  months.  The  form  of  the  con- 
tract of  sale  was  that  of  a  lease,  and  these  amounts  were  pro- 
vided to  be  paid  as  rent.  Attached  to  the  lease  was  a  stipulation 
that  appellee  had  the  privilege,  if  he  should  desire  so  to  do,  of 
purchasing  the  machine  at  any  time  during  the  eight  months, 
by  the  payment  of  $90,  and  in  that  case  the  amount  paid  for 
rent  was  to  be  deducted  from  the  sum.  Appellee  paid  the 
first  and  second  installments  of  $30  each,  and  also  $22.75  on 
the  last  installment,  to  Reed,  the  agent  of  the  company,  of 
whom  he  had  purchased,  and  afterwards  tendered  to  another 
agent  of  the  company  the  sum  of  $7.25,  thus  completing  the 
payment  of  the  $90.  The  payments  to  Reed  were  chiefly 
made  in  boots  and  shoes,  which  were  sold  and  delivered  to 
Reed,  and  Reed,  it  seems,  accounted  to  the  company  for  the 
first  $30,  but  for  the  remaining  $52.75  he  did  not  account,  but 
absconded. 

Mr.  C.  P.  Wise,  for  the  appellant. 

Messrs.  G.  B.  &  F.  W.  Burnett,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  claimed  by  appellant  that  the  payments  to  Reed  making 
up  the  $52.75  were  not  payments  to  the  company,  and  this 
upon  the  ground,  they  say  Reed  had  no  authority  to  receive 
the  same  in  behalf  of  the  company.  Without  entering  into 
an  elaborate  discussion  of  the  evidence  in  this  case,  it  is  suffi- 
cient to  say,  that  upon  a  careful  examination,  we  are  of  opinion 
that  the  evidence  shows  affirmatively  that  Reed  was  permitted 
to  transact  business  in  behalf  of  the  company,  and  that  with 
the  knowledge  of  the  controlling  representatives  of  the  com- 
pany, in  such  a  manner  that  Reed  was  held  out  to  the  appellee 
and  to  the  world  as  the  agent  of  the  company,  with  general 
powers. 
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It  has  often  been  declared  by  this  court,  that  where  it  ap- 
pears clearly  and  affirmatively,  from  the  record  brought  here, 
that  the  verdict  upon  which  a  judgment  in  question  rests  is 
right,  and  this  so  plainly  that  had  the  verdict  been  otherwise 
it  would  have  been  the  duty  of  the  circuit  court  to  have  set  it 
aside,  in  such  case  this  court  will  not  reverse  the  judgment, 
although  it  may  appear  that  the  court  in  charging  the  jury 
committed  errors.  This  rests  upon  the  ground  that  such 
errors  have  done  the  appellant  no  harm.  This  case  comes 
plainly  within  that  rule,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Stephen  M.  Warner 


Adaline  Crosby  et  al. 

1.  Homestead — release  by  wife  under  act  of  1869.  The  Homestead  act  of 
1851,  as  amended  in  1857,  required,  as  a  condition  to  the  release  of  the  home- 
stead exemption,  that  the  certificate  of  the  acknowledgment  as  to  a  wife  should 
state  expressly  that  she  acknowledged  her  release  of  the  homestead.  The 
reference  in  the  homestead  acts  to  the  laws  relating  to  conveyances  was  as 
they  then  were,  and  not  as  to  future  legislation  respecting  the  acknowledgments 
of  deeds  of  conveyance,  and  consequently  the  meaning  of  the  homestead  acts 
is  not  altered  merely  by  a  change  in  the  law  in  regard  to  conveyances. 

2.  Same — statute  of  1869  relating  to  conveyances.  The  act  of  1869  relating 
to  conveyances  of  real  estate,  changing  the  prior  legislation  in  respect  to  the 
execution  of  deeds  by  femes  covert  when  they  join  with  their  husbands,  does  not 
apply  to  or  change  the  statutory  mode  required  for  the  release  or  waiver  of 

%the  homestead  right,  that  right  not  being  real  estate  or  any  "right,  title,  claim 
or  interest"  in  real  estate,  but  simply  an  exemption.  It  was  still  necessary 
that  the  wife's  release  should  appear  in  the  certificate  of  acknowledgment  as 
before  the  passage  of  that  act. 

3.  Statute — effect  of  general  law  on  special.  It  is  a  rule  that  a  special  act  is 
not  affected  by  subsequent  legislation  in  general  terms,  although  such  terms 
are  broad  enough  to  cover  the  subject  of  the  special  legislation,  unless  it  ap- 
pears the  subject  of  the  special  act  was  under  consideration. 
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Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  is  forcible  detainer,  brought  before  a  justice  of  the 
peace,  by  appellant  against  appellees,  for  the  possession  of 
real  estate  occupied  as  a  homestead  by  them  at  the  time  of  the 
making  of  the  mortgage  in  question,  and  such  occupation  was 
continued  until  the  trial  in  the  circuit  court,  to  which  the 
proceeding  was  taken  by  appeal.  In  that  court,  a  jury  being 
waived,  the  trial  was  by  the  court.  Judgment  was  given  for 
defendants,  and  plaintiff  appeals  to  this  court. 

Plaintiff  claimed  under  a  mortgage,  with  power  of  sale,  ex- 
ecuted by  defendants  in  January,  1870,  by  which  they  purport 
to  convey  the  premises  in  question  to  Amos  Clark,  to  secure 
the  payment  of  the  sum  of  $2500  in  two  years.  The  land  was 
the  separate  property  of  Adeline  Crosby,  the  wife  of  Aaron 
H.  Crosby,  and  the  debt  secured  was  the  debt  of  the  husband, 
evidenced  by  his  promissory  note.  After  the  debt  became  due 
the  property  was  sold  under  the  power  in  the  mortgage,  and  a 
deed  made  conveying  the  property  to  Warner,  the  appellant. 

The  only  objection  made  in  the  circuit  court,  as  to  the  right 
of  recovery,  was  the  allegation  of  the  right  of  occupancy  by 
defendants  of  the  premises  as  a  homestead.  The  only  question 
is,  whether,  by  the  terms  of  the  mortgage  and  of  the  acknow- 
ledgment, this  right  of  homestead  had  been  effectively  re- 
leased. 

In  the  body  of  the  mortgage  deed  these  words  are  found  : 
"And  the  said  Adeline  Crosby,  and  Aaron  H.  Crosby,  her 
husband,  hereby  expressly  waive,  release  and  relinquish  unto 
the  party  of  the  first  part,  his  heirs  and  assigns,  all  right,  title, 
claim,  interest  and  benefit  whatever  in  and  to  the  above  de- 
scribed premises  *  *  *  which  is  given  by  or  results  from 
all  laws  of  this  State  pertaining  to  the  exemptions  of  home- 
steads." This  mortgage  was  signed  and  sealed  by  both  wife 
and  husband.  The  certificate  of  acknowledgment  attached 
states  that  these  makers  (known  to  be  such  to  the  officer)  aap- 
21—89  III. 
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peared  before  him  on  the  3d  day  of  January,  1870,  in  person, 
and  acknowledged  that  they  executed  and  delivered  the  said 
mortgage  as  their  free  and  voluntary  act,  for  the  uses  and  pur- 
poses therein  set  forth."  There  is  nothing  said  in  the  certifi- 
cate of  acknowledgment  about  the  release  of  the  right  of 
homestead. 

Appellant  contended,  first,  that  under  the  act  of  1869,  a 
married  woman  joining  with  her  husband  in  the  execution  of 
a  mortgage  on  her  separate  property,  "  need  not  acknowledge 
the  same  before  any  officer,  and  that  the  execution  of  the  same 
may  be  proved  in  the  same  manner  as  if  she  were  sole;"  and, 
second,  that  even  if  a  certificate  of  acknowledgment  was  neces- 
sary, the  one  indorsed  on  this  mortgage  was  all  that  was  re- 
quired by  that  act. 

Messrs.  Casey  &  Dwight,  for  the  appellant. 

Mr.  Henry  C.  Goodnow,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Prior  to  the  act  of  1869,  the  mode  of  conveying  the  fee  in 
land  was  one  thing,  and  the  mode  of  releasing  land  from  the 
statutory  exemption  of  the  homestead  was  another  thing. 
The  former  was  regulated  by  the  chapter  entitled  "Convey- 
ances," in  the  Revised  Laws  of  1845.  The  latter  was  con- 
trolled by  the  act  of  1851,  relating  to  the  exemption  of  home- 
steads, as  amended  in  1857.  These  latter  acts  made  reference 
to  the  laws  of  1845,  and  were  construed  by  this  court  to  re- 
quire an  acknowledgment  from  the  wife  (for  the  release  of 
homestead)  which  was  not  the  same  in  substance  or  form  with 
any  acknowledgment  mentioned  in  the  conveyancing  acts,  but 
which  did  conform  to  such  acknowledgments,  as  to  the  man- 
ner thereof,  in  certain  respects,  and  among  others  in  that  it 
should  be  certified  that  the  acknowledgment  by  her  was  spe- 
cific, stating  expressly  what  she  did  acknowledge  she  had 
done. 
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After  the  passage  of  the  act  of  1857,  as  to  the  mode  of  re- 
leasing the  homestead  right,  and  before  the  act  of  1869,  if  the 
land  was  that  of  the  husband,  the  mode  of  conveying  the  fee 
or  any  estate  in  the  land  was  merely  by  the  execution  of  a 
deed  by  the  husband,  (and  that  might  be  proved  by  testimony 
of  signing,  sealing  and  delivering,  or  by  a  certificate  of  ac- 
knowledgment by  the  husband.)  The  mode  of  releasing  the 
dower  of  the  wife  in  such  lands  was  by  her  joining  her  hus- 
band in  the  deed,  and  by  her  acknowledgment  of  the  same 
duly  certified,  so  that  the  certificate  should  show  that  she  ap- 
peared personally  before  the  officer,  knowing  her  identity 
personally  or  from  proof,  and  was  examined  separately  and 
apart  from  her  husband,  and  made  acquainted  with  the  con- 
tents of  the  deed,  and  acknowledged  that  she  had  so  executed 
the  deed  voluntarily,  and  without  compulsion  of  her  husband, 
and  that  she  had  released  her  right  of  dower. 

If  the  land  in  question  was  that  of  the  wife,  the  mode  of 
conveying  the  estate  was  by  her  uniting  with  her  husband  in 
a  deed  conveying  the  same,  and  so  acknowledging  the  same 
that  the  certificate  of  the  officer  should  show  the  separate  ex- 
amination of  the  wife,  that  the  contents  of  the  deed  were  made 
known  and  explained  to  her,  that  she  acknowledged  the  free 
and  voluntary  execution  thereof  for  the  purpose  of  conveying 
the  estate,  and  that  she  did  not  wish  to  retract  the  same. 

Both  these  matters  were  regulated  by  the  Revised  Statutes 
of  1845. 

After  the  passage  of  the  act  of  1857,  and  before  the  act  of 
1869,  whether  the  land  in  question  was  that  of  the  husband 
or  that  of  the  wife,  the  mode  of  effectively  releasing  the  right 
of  homestead  was  regulated  not  by  the  provisions  of  the  Re- 
vised Statutes  of  1845,  but  by  the  Homestead  act  of  1851,  as 
amended  by  the  act  of  1857.  To  effect  a  release  of  the  home- 
stead (even  in  the  lands  of  the  husband)  it  was  necessary  that 
the  wife  should  not  only  sign  the  deed,  but  that  she  should 
acknowledge  the  same  ;  and  it  was  not  sufficient  that  she 
should  merely  make  the  acknowledgment  required  by  the  sta- 
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tute  of  1845,  relating  to  the  alienation  of  her  own  estate  in. 
the  land,  or  relating  to  the  release  of  dower  iu  her  husband's 
land,  nor  was  it  sufficient  that  she  should  combine  in  one  ac- 
knowledgment all  that  was  required  by  the  statutes  of  1845, 
for  both  of  these  purposes,  but  it  was  necessary,  .by  reason  of 
the  provisions  of  the  act  of  1857,  as  construed  by  this  court, 
that  she  should  specifically  acknowledge  that  she  had  released 
the  right  of  homestead.  This  was  expressly  decided  in  Boyd 
v.  Cudderback,  31  111.  113.  In  that  case  the  land  was  that 
of  the  wife  ;  the  husband  and  wife  joined  in  the  mortgage; 
the  body  of  the  mortgage  declared  that  the  homestead  right 
was  thereby  released,  and  the  acknowledgment  was  all  that 
was  required  by  the  statutes  of  1845  to  convey  the  wife's  estate, 
but  there  was  nothing  said  in  the  certificate  as  to  the  acknow- 
ledgment by  the  wife  of  the  alienation  of  the  right  of  home- 
stead, and  it  was,  for  that  cause,  held  by  this  court,  that  the 
right  of  homestead  was  not  effectively  released.  That  case 
was  a  bill  to  restrain  a  sale  of  the  property  under  the  mort- 
gage, and  the  sale  was  stayed.  In  Smith  v.  Miller  et  al.  31  111. 
157,  which  was  ejectment,  under  just  such  a  mortgage,  the 
same  doctrine  was  declared  and  applied. 

Thus  stood  the  law  in  1869,  when  an  act  was  passed  to 
amend  the  chapter  entitled  "Conveyances,"  in  the  Revised 
Statutes  of  1845,  in  which  it  was  enacted  that  any  feme  covert 
joining  with  her  husband  in  the  execution  of  any  "mortgage 
or  other  writing  relating  to  the  sale  or  disposition  of  lands  or 
real  estate  shall  be  bound  and  concluded  as  if  she  were  sole, 
in  respect  to  her  right,  title,  claim,  interest  or  dower  in  such 
real  estate  y  and  the  acknowledgment  or  proof  of  such  mort- 
gage or  writing  shall  be  the  same  if  she  were  sole." 

The  only  question  presented  in  this  case  is,  whether  this 
statute  of  1869,  passed  as  an  amendment  to  the  Statutes  of 
1845,  (which  related  solely  to  the  alienation  of  the  estate  of 
the  wife  in  her  own  lands,  and  to  the  relinquishment  of  her 
right  of  dower  in  her  husband's  lands,)  by  its  general 
words   shall   be    held   to    operate    as   an    amendment  of  the 
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statute  of  1851  as  amended  in  1857.  which  related  solely  to 
the  means  made  essential  to  the  release  or  waiver  at  termina- 
tion of  the  right  of  exemption  of  the  homestead.  It  is  true, 
the  homestead  acts  were  dependent  upon  the  laws  of  1845  for 
their  construction.  By  the  homestead  acts  it  was  necessary, 
in  a  case  like  this,  that  the  release  of  the  homestead  should 
be  in  writing,  and  signed  both  by  the  husband  and  wife,  and 
acknowledged  by  each  of  them  "in  the  same  manner  as  convey- 
ances of  real  estate  are  by  law  required  to  be  acknowledged. " 

To  construe  this  clause  of  the  Homestead  act  reference  was 
necessarily  had  to  the  chapter  on  "Conveyances,"  in  the  laws 
of  1845 — for  there,  and  there  alone,  could  it  be  ascertained 
what  manner  of  acknowledgment  was  required  by  the  Home- 
stead act.  The  reference  was  to  these  laws  as  they  then  were. 
This  reference  gave  to  the  Homestead  act  a  fixed,  definite 
meaning — as  much  so  as  if  it  had  been  said  the  certificate  of 
the  acknowledgment  of  the  wife  must  state  expressly  that  she 
acknowledged  that  she  released  the  right  of  homestead.  The 
homestead  acts,  in  this  regard,  make  no  reference  to  future 
legislation  as  to  acknowledgment  of  conveyances  of  real  estate. 
The  meaning  of  the  Homestead  act,  therefore,  can  not  be  al- 
tered merely  by  a  subsequent  change  in  the  law  about  convey- 
ances of  real  estate. 

We  next  inquire  whether  the  affirmative  words  of  the  act 
of  1869  make  it  applicable  to  the  release  of  the  homestead 
right. 

The  right  of  homestead  is  not,  strictly  speaking,  a  right  in 
or  to  her  estate,  or  a  title  in  or  to  her  estate,  or  a  claim  in  or 
to  her  estate,  or  an  interest  in  her  estate,  or  a  dower  in  her 
estate.  It  was  not  an  estate  in  the  land.  It  was  merely  an 
exemption  of  the  homestead  from  the  ordinary  modes  of  alien- 
ation. It  could  not  be  sold  to  another  so  as  to  vest  the  same 
in  another.  It  was  simply  a  right  to  exemption,  which  might 
be  waived,  terminated  or  discharged  in  the  manner  pointed 
out  by  the  statute,  and  that  mode  was  the  same  whether  the 
right  related  to  the  land  of  the  husband  or  to  the  land  of  the 
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wife.  Where  the  land  was  that  of  the  husband,  he  could  not 
alienate  the  homestead  right,  without  the  act  of  the  wife, 
although  he  has  full  power  to  contract  for  himself.  The  giv- 
ing to  her  the  full  power  to  contract  in  relation  to  her  own 
real  estate  does  not  in  any  way  dispense  with  the  mode  made 
essential  by  the  statute  to  the  termination  of  the  exemption 
which  protected  the  right  of  occupancy  of  the  homestead. 
Before  the  statute  of  1869,  the  husband,  by  his  mere  deed,  not 
acknowledged  at  all,  could  convey  the  fee  of  his  own  land.  By 
such  deed  the  estate  passed,  subject  to  the  right  of  occupancy 
as  a  homestead, — this  right  being  exempt  from  effect  by  such 
deed.  This  exemption  could  not  be  released,  terminated  or 
waived  in  such  case  even  by  the  deed  and  acknowledgment  of 
the  owner. 

The  policy  of  the  Homestead  act  was  to  guard  the  aliena- 
tion or  surrender  of  the  right  of  homestead  with  great  vigi- 
lance and  jealousy.  The  fact  that  the  policy  of  the  State  in 
protecting  a  feme  covert  against  her  own  ignorance  and  against 
the  supposed  influence  of  her  husband,  in  so  far  as  regards  the 
alienation  of  her  lands  and  the  relinquishment  of  her  dower, 
has  changed,  does  not  necessarily  imply  that  such  safeguards 
are  no  longer  thought  necessary  in  regard  to  the  homestead 
right. 

The  act  of  1869  is  very  full  in  its  enumeration  of  the  sub- 
jects-matter on  which  it  was  intended  to  operate,  but  it  does 
not  name  or  refer  to  the  right  of  homestead  as  one  of  its  sub- 
jects. Neither  is  the  right  of  homestead  embraced  in  the 
proper  meaning  of  any  of  its  terms.  In  the  first  place,  by  the 
terms  of  the  act  of  1869,  the  instruments  (by  which  that  act 
says  the  wife  shall  be  bound)  must  relate  to  the  disposition  of 
real  estate.  It  is  very  plain  that  prior  to  the  act  of  March  22, 
1872,  which  went  into  force  July  1,  1872,  the  right  of  exemp- 
tion of  the  homestead  (from  alienation  or  destruction,  except 
in  a  given  way,)  did  not  constitute  real  estate  in  any  sense  of 
that  term.  In  the  second  place,  she  is,  by  the  act  of  1869,  to 
be  bound  only  "in  respect  to  her  right,  title,  claim,  interest, 
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or  dower  in  such  real  estate. "  It  is  very  plain,  as  already 
suggested,  that  prior  to  that  act  this  right  of  exemption  of  the 
homestead  from  alienation  was  not,  in  any  proper  sense,  a 
right  in  real  estate,  or  a  title  to  real  estate,  or  a  claim  to  real 
estate,  or  an  interest  in  real  estate,  or  dower  in  real  estate. 
In  McDonald  v.  Crandall,  43  111.  231,  (decided  in  1867,)  this 
court  held  that  the  Homestead  act  did  not  create  a  new  estate, 
but  simply  an  exemption.  The  same  doctrine  is  taught  in 
Hewitt  v.  Templeton  et  al.  4.8  111.  367.  The  estate  in  the  lot 
of  land  occupied  as  a  homestead  by  the  owner  of  the  estate, 
whether  such  estate  be  for  life,  for  years,  or  in  fee,  might  be 
conveyed  by  deed,  in  the  mode  provided  in  the  law  of  convey- 
ances, but  the  operation  of  the  deed  in  giving  right  to  imme- 
diate possession,  remained  suspended  so  long  as  the  exemption 
lasts.  All  "rights  in  real  estate "  can  be  so  conveyed;  all 
claim  to  real  estate  may  be  so  transferred  by  deed  to  another; 
and  so  it  is  with  all  "  interest  in  real  estate."  This  homestead 
exemption  could  not  be  sold  or  conveyed  to  another  so  as  to 
vest  in  the  grantee  the  homestead  right  of  the  grantor.  This 
homestead  right  might  be  terminated  or  extinguished  either 
by  abandonment,  or  by  a  release  in  writing  properly  signed 
and  properly  acknowledged,  or  by  surrender  of  the  possession 
to  a  grantee  in  a  deed  in  pursuance  of  the  deed.  It  is  plain, 
this  homestead  right  was  not,  in  its  nature,  capable  of  sale  and 
transfer  to  another,  so  that  it  could  exist  in  the  hands  of  the 
grantee  and  be  enjoyed  by  him  as  the  same  right  which  the 
grantor  had  before  the  making  of  the  grant.  The  act  of  1869 
being,  in  its  terms,  confined  to  such  rights,  titles,  claims  and 
interests  as  were  subject  to  transfer  by  sale  and  conveyance, 
can  not  be  held  to  have  any  relation  to  the  mode  of  releasing 
or  terminating,  waiving  or  extinguishing  the  right  of  exemp- 
tion, under  the  Homestead  act.  Dower  right,  like  the  home- 
stead right,  is  not  such  an  estate  as  may  be  sold  or  transferred 
to  another  by  deed,  so  as  to  vest  a  dower  right  or  interest  in 
the  grantee.  That,  too,  could  be  relinquished — extinguished — 
in  a  mode  prescribed  by  statute.     Hence,  to  make  the  act  of 
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1869  apply  to  dower,  it  was  expressly  mentioned  in  the  act. 
Had  dower  not  been  expressly  mentioned  in  the  act,  the  mode 
of  relinquishing  it  would  undoubtedly  have  remained  subject 
to  the  laws  of  1845.  The  fact  that  dower  is  mentioned,  and 
the  right  of  homestead  exemption  is  not  mentioned,  is  potent 
in  showing  that  the  latter  was  not  intended  to  be  affected  by 
the  act. 

That  this  is  a  true  rendering  of  the  legislative  intention  is 
made  manifest  from  the  fact,  that  when  the  General  Assembly, 
by  act  of  March  22,  1872,  which  went  into  force  July  1,  1872, 
changed  the  nature  and  character  of  the  right  of  homestead 
from  a  mere  exemption  to  that  of  "an  estate  of  homestead,"  it 
was  perceived  that  the  provisions  of  the  act  of  1869,  relating 
to  conveyances,  might  be  thought  to  be  thereby  rendered  ap- 
plicable to  the  right  of  homestead,  on  the  ground  that  the 
statute  has  now  made  it  an  estate  in  land,  and  might  be  held 
capable  of  sale  and  conveyance  to  another  so  as  to  ^est  a  right 
in  the  grantee.  And  accordingly,  as  it  was  not  intended  to 
withdraw  from  the  homestead  right  the  safeguards  which  it 
formerly  had,  the  General  Assembly,  in  1874,  provided,  that 
to  effectively  release  the  homestead,  the  certificate  of  acknow- 
ledgment shall  contain  a  clause  substantially  as  follows  :  "in- 
cluding the  release  and  waiver  of  the  right  of  homestead,"  or 
other  words  which  "shall  expressly  show  that  the  parties  *  * 
intended  to  release  such  right." 

It  does  not  seem  reasonable  that  the  General  Assembly  of 
this.  State  thought  it  wise,  from  1869  until  1874,  to  withdraw 
the  old  safeguards  thrown  around  the  right  of  homestead  from 
1857  to  1869,  and  that  in  1874  it  changed  the  policy  on  that 
subject  to  its  original  status.  It  is  more  reasonable  to  hold 
that  it  has  all  the  time  been  the  intention  of  the  General  As- 
sembly to  guard  this  right  of  homestead,  and  hence  the  words 
of  the  act  of  1869  ought  not  to  be  strained  beyond  their  literal 
meaning  to  reach  so  unreasonable  a  conclusion. 

The  words  of  the  statute  of  1869  are  general.  The  home- 
stead right  is  not  mentioned  as  a  subject  matter  of  the  act. 
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It  in  no  way  appears  that  the  Homestead  right  was  at  all  un- 
der consideration  when  the  act  of  1869  was  passed.  It  is  a 
rule,  that  a  special  act  is  not  affected  by  subsequent  legislation 
in  general  terms,  although  such  terms  are  broad  enough  to 
cover  the  subject  of  special  legislation,  unless  it  seems  that  the 
subject  of  the  special  act  was  under  consideration.  Under  that 
rule  we  must  hold  that  the  special  protection  of  the  homestead 
right,  created  by  the  act  of  1857,  is  not  destroyed  or  in  any 
way  affected  by  the  general  words  of  the  act  of  1869.  This 
determination  is  very  much  fortified  by  the  fact  that  the  pur- 
pose of  the  latter  act,  as  expressed  in  its  title,  was  merely  to 
substitute  its  provisions  for  the  provisions  of  the  statutes  of 
1845,  which  had  no  reference  whatever  to  the  matter  of  home- 
stead rights. 

Much  stress  is  placed  upon  certain  expressions  found  in  the 
decision  of  this  court  in  Knox  v.  Brady,  74  111.  476.  No 
question  as  to  the  homestead  was  before  the  court  in  that  case. 
The  only  question  was  whether,  under  the  act  of  1869,  the  wife 
could  bind  herself  by  contract  to  release  her  right  of  dower  in 
the  lands  of  her  husband,  and  the  court  held  that  she  could 
not.  In  discussing  the  act  it  is  there  incidentally  said,  "all 
contracts  of  a  married  woman  in  relation  to  her  husband's 
lands,  such  as  dower  and  homestead,  being  void,  for  want  of 
capacity  in  her  to  contract,  can  not  be  enforced  against  her. 
She  could  only  relinquish  such  rights  by  joining  with  her 
husband  in  the  execution  of  the  mortgage  in  the  manner  pro- 
vided by  law,"  and  for  this  reference  is  made  to  Bressler  v.  Kent, 
61  111.  426.  That  case  related  to  a  deed  of  a  married  woman 
purporting  to  convey  her  own  land.  The  deed  was  duly  ac- 
knowledged by  the  woman,  but  her  husband  did  not  join  in 
the  deed,  and  hence  it  was  held  void.  It  is  plain  no  reference 
was  had,  in  the  above  quotation,  to  the  question  presented  in 
this  case. 

Again,  it  is  said,  in  Knox  v.  Brady,  "if  she  chose  to  relin- 
quish her  dower  and  homestead  in  the  lands  of  her  husband, 
*     *     *     she  had  that  privilege  by  joining  with  her  husband 
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in  the  deed  or  mortgage,  but  not  otherwise.  It  is  only  by 
joining  with  her  husband  in  the  execution  of  the  deed  or 
mortgage  she  could  be  concluded  at  all  in  regard  to  such 
rights."  These  expressions,  to  be  properly  understood,  must 
be  read  in  view  of  the  question  then  under  discussion.  They 
simply  mean,  that  &  joining  in  a  deed  with  the  husband  is  es- 
sential to  the  eifective  release  of  dower  or  homestead.  There 
was  no  question  then  before  the  court,  as  to  whether  an  ac- 
knowledgment by  the  wife  is  or  is  not  essential  to  the  release 
of  a  homestead.  Nor  is  anything  said  on  that  subject  in  that 
opinion,  except  the  expression  "it  may  be  that  such  deed"  (a 
deed  with  her  husband  relinquishing  her  rights  in  her  hus- 
band's lands,  such  as  dower  and  homestead,)  "would  be  good, 
upon  proof  of  the  signature  of  the  maker,  without  acknow- 
ledgment." It  is  plain,  the  court  did  not  intend  to  decide 
that  question  one  way  or  the  other.  The  substance  is,  that 
even  though  such  a  deed  were  held  eifective  for  the  purpose 
of  the  release  of  dower  or  homestead,  it  would  not  follow  that 
a  married  woman,  who  had  contracted  to  make  such  a  deed, 
could  be  compelled  to  perform  such  a  contract,  for  the  reason 
that  conferring  power  by  statute  upon  a  feme  covert  to  release 
dower  or  homestead  in  a  given  way,  does  not  confer  upon  her 
the  capacity  to  bind  herself  by  contract  to  do  so. 

After  a  careful  consideration  of  this  question,  we  are  clear 
in  the  opinion  that  the  act  of  1869  does  not  dispense  with  the 
necessity  of  an  acknowledgment  of  the  wife  that  she  has 
released  the  right  of  homestead,  and  that  the  act  of  1857, 
whereby  "the  signature  and  acknowledgment  of  the  wife"  is 
required,  "  in  all  cases,  as  conditions  to  the  alienation  of  the 
homestead,"  was  not  affected  by  the  act  of  1869.  Hence,  at 
the  time  when  the  mortgage  in  this  case  was  made,  it  was  es- 
sential to  the  waiver  or  release  of  the  right  of  homestead  that 
the  wife  should  acknowledge  before  the  officer  that  she  had  re- 
leased the  homestead  right. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Francis  H.  Cobb 


Fbancis  Lavalle. 

1.  Ejectment — plaintiff  must  recover  on  the  strength  of  his  own  title.  In  eject- 
ment, the  plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversary.  The  plaintiff  must  show  title 
although  the  defendant  in  possession  has  no  paper  title. 

2.  Same — outstanding  title  or  right  of  possession.  A  defendant  in  ejectment 
has  the  right  to  show  title  out  of  the  plaintiff,  or  a  right  of  possession  in  a  third 
person,  and  thus  defeat  a  recovery. 

3.  Same — outstanding  title  by  lease.  A  lease  of  land  for  ninety-nine  years, 
under  seal,  and  acknowledged  and  recorded  in  the  same  manner  as  deeds  are 
required  to  be,  may  be  shown  in  evidence  by  a  defendant  in  ejectment,  though 
he  does  not  connect  himself  with  it,  and  thus  defeat  the  action  brought  by  the 
lessor. 

4.  Same — plaintiff  must  have  the  right  of  possession.  A  plaintiff  in  ejectment 
can  not  recover,  though  he  has  title,  when  the  legal  right  to  the  possession  is  in 
another.  A  lessor  of  lands  can  not  recover  the  demised  premises  during  the 
term,  or  while  the  lessee  has  the  right  of  possession  under  the  lease,  even 
against  one  not  claiming  under  the  lease. 

5.  Landlord  and  tenant — tenant  takes  accretions.  A  lessee  of  land  bor- 
dering on  a  stream  not  navigable  at  common  law,  is  entitled  to  the  accretions 
thereto  caused  by  the  receding  of  the  stream,  or  a  change  in  its  current,  during 
his  term,  even  though  the  bank  of  the  stream  is  named  as  a  boundary  of  the 
demised  premises.  Such  accretions  will  attach  to  and  form  a  part  of  the  grant, 
the  same  as  under  a  deed  of  conveyance. 

6.  Accretions — subject  to  same  liens,  etc.,  as  the  original  land.  Where  land 
on  a  navigable  river  is  leased,  mortgaged,  or  subject  to  any  other  lien,  sub- 
sequent accretions  thereto  will  come  under  the  same  burdens  and  liens  attach- 
ing to  the  land  as  originally  existing. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Amos  AVatts,  Judge,  presiding. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellant. 
Mr.  Gustavus  Kcerner,  for  the  appellee. 
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Mr.  Chief  Justice  Ckaig  delivered  the  opinion  of  the 
Court : 

This  action  was  brought  to  recover  a  portion  of  survey  759 
of  Cahokia  Commons,  which  is  situated  between  Old  Cahokia 
creek  and  the  Mississippi  river,  in  St.  Clair  county. 

On  the  trial  of  the  cause  it  was  proven,  by  the  defendant,  that 
in  1858  the  plaintiff  subdivided  and  platted  the  premises  into 
lots  of  different  sizes,  and  on  the  second  day  of  July,  1860,  the 
various  lots  were  leased  by  a  written  indenture  or  lease,  under 
seal,  to  divers  individuals  for  a  term  of  ninety-nine  years. 
The  leases  were  executed  by  Francis  Lavalle,  supervisor  of 
Cahokia  Commons,  under  and  by  virtue  of  an  act  of  the  Gen- 
eral Assembly  of  the  State  of  Illinois,  entitled  "An  act  to  amend 
an  act  entitled  'an  act  to  authorize  the  supervisor  of  the  village 
of  Cahokia  to  lease  part  of  the  commons  appertaining  to  said 
village/  approved  the  18th  of  February,  A.  D.  1857."  The 
defendant  did  not  connect  himself  with  these  leases,  but  they 
were  offered  for  the  purpose  of  proving  that  the  right  of  pos- 
session was  not  in  the  plaintiff, — in  other  words,  to  establish  an 
outstanding  title.  It  is,  however,  insisted  by  the  plaintiff, 
that  the  defendant,  being  a  mere  intruder  without  title,  can 
not  rely  upon  on  outstanding  title. 

Where  an  action  of  ejectment  is  brought  to  recover  posses- 
sion of  lands,  the  plaintiff  in  the  action  must  rely  upon 
the  strength  of  his  own  title,  and  not  upon  the  weakness  of 
that  of  his  adversary ;  and  as  we  understand  the  law,  if  a 
defendant  in  possession  has  no  paper  title,  still,  before  a 
recovery  can  be  had,  plaintiff  must  show  title  to  the  premises. 
If  this  be  true,  although  the  defendant  did  not  have  paper 
title  to  the  land,  he  had  the  undoubted  right  to  show  title  out 
of  the  plaintiff— the  plaintiff  could  only  recover  on  condition 
that  he  had  title,  and  if  the  defendant  was  able  to  show  that 
the  title  was  in  a  third  person,  this  of  course  would  prove  that 
plaintiff  had  no  title  and  hence  defeat  a  recovery. 
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But,  it  is  said,  by  counsel  for  the  plaintiff,  that  a  lease  is  not 
an  outstanding  title.  The  lease  in  question  is  under  seal;  it  was 
executed  and  acknowledged  before  an  officer  authorized  to 
take  acknowledgments  of  deeds,  in  the  same  manner  that 
deeds  were  required  to  be  acknowledged ;  it  was  recorded  in  the 
recorder's  office  of  the  county  in  which  the  lands  were  situated. 

The  language  of  the  lease  is  peculiar.  It  declares,  "  in  consid- 
eration of  the  payment  of  the  rent  and  the  performance  of  the 
covenants  hereinafter  mentioned,  on  the  part  of  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns, 
to  be  paid  and  performed,  hath  demised,  granted,  and  to  farm 
let,  and  by  these  presents  doth  demise,  grant,  and  to  farm  let, 
unto  the  said  party  of  the  second  part,  (then  follows  the  de- 
scription of  the  premises,  and  following  that  are  these  words,) 
to  have  and  to  hold  the  said  piece  or  parcel  of  ground  unto 
the  said  party  of  the  second  part,  his  executors,  administrators 
and  assigns,  from  the  day  of  the  date  of  these  presents,  for,  and 
during,  and  until  the  full  end  and  term  of  ninety-nine  years 
from  thence  next  ensuing/'  This  instrument  of  writing  con- 
tains a  grantor  and  grantee,  a  consideration,  and  is  acknow- 
ledged, and  transfers  the  right  of  possession  in  and  to  the 
property  for  ninety-nine  years,  as  conclusively  as  a  deed  abso- 
lute upon  its  face  could  do. 

The  right  of  possession  having  been  transferred  by  this  in- 
strument to  the  lessee  therein,  under  what  authority  could  the 
plaintiff  maintain  ejectment?  In  Adams  on  Ejectment,  page 
34,  it  is  said,  "  The  claimant  must  also  have  -a  right  to  the 
possession — that  is  to  say,  he  must  have  a  right  of  entry  upon 
the  lands  at  the  time  of  the  demise  in  the  declaration;  and 
whatever  takes  away  this  right  of  entry  or  possession,  and  turns 
the  same  into  a  right  of  action,  will  also  deprive  the  claimant 
of  his  remedy  by  ejectment,  although  the  legal  title  still  re- 
mains in  him."  In  Taylor's  Landlord  and  Tenant,  it  is  said, 
the  tenant's  right  of  possession  becomes  complete  on  the  day 
fixed  by  the  agreement  for  the  commencement  of  the  term,  and 
when  that  day  arrives  he  is  entitled   to  the   possession  of  the 
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premises  in  the  same  condition  they  were  on  the  day  of  the 
demise.  If  possession  is  withheld  he  may  maintain  an  action 
of  ejectment  against  either  the  landlord  or  a  stranger  who 
wrongfully  withholds  the  possession.  In  Gazzolo  v.  Cham- 
bers, 73  111.  75,  where  certain  premises  were  leased  by  the 
owner  to  a  tenant,  and  the  tenant  was  unable  to  obtain  pos- 
session on  account  of  a  former  tenant  holding  over  after  his 
term  expired,  it  was  held,  that  the  right  of  possession  was 
alone  in  the  lessee,  and  he  must  bring  the  action.  See  also, 
City  of  Cincinnati  v.  The  Lessee  of  White,  6  Wall.  441.  From 
these  authorities  it  appears  that  the  right  of  possession  at  the 
time  the  action  was  brought  was  not  in  the  plaintiff,  but  in 
his  lessee.  This  being  the  case,  we  perceive  no  ground  upon 
which  the  action  could  be  maintained  in  his  name. 

When  survey  759  was  laid  off  into  lots  and  platted,  in  1860, 
it  appears  that  the  western  boundary  of  the  lots  was  the  bank 
of  the  Mississippi  river.  Since  the  land  was  divided  into  lots 
and  leased,  the  river  has  receded  and  the  land  involved  in  this 
action  is  an  accretion  to  survey  759.  Under  these  circum- 
stances it  is  contended,  in  behalf  of  appellee,  that  the  leases  do 
not  cover  the  accretions,  but  plaintiff,  who  is  entitled  to  the 
fee,  has  the  right  to  the  possession  of  such  accretions. 

It  seems  to  be  the  settled  law  of  the  country,  that  the  owner 
of  land  bordering  upon  a  river  not  navigable  at  common  law, 
such  as  the  Mississippi  river,  will  be  entitled  to  claim  to  the 
center  of  the  current  of  the  stream.  This  doctrine  was  settled 
in  this  State  in  an  early  day,  in  the  case  of  Middleton  v.  Pritch- 
ard,  3  Scam.  570,  and  it  has  been  followed  in  many  cases,  and 
see  Braxon  v.  Bressler,  64  111.  488,  and  The  Chicago  and 
Pacific  Railroad  Co.  v.  Stein,  75  111.  41.  There  can,  therefore, 
be  no  dispute  that  these  lots  which  had  their  western  boun- 
dary upon  the  Mississippi  river,  would  be  liable  to  losses  in 
case  the  river  should  wash  away  a  part  of  the  lots  bordering 
thereon;  at  the  same  time  the  lot  owners  would  be  protected 
in  alluvion  caused  by  the  river  receding  or  changing  its  cur- 
rent. 
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The  point  is  however  made,  that  the  lessees  were  not  en- 
titled to  claim  the  accretions,  and  importance  is  attached  to 
the  fact  that  in  the  lease  the  western  boundary  of  the  lots  is 
described  as  the  present  bank  of  the  Mississippi  river.  Sup- 
pose the  lease  had  read,  the  bank  of  the  river  instead  of  "  pres- 
ent bank,"  the  meaning  would  have  been  the  same.  No  doubt 
the  lessees  intended  to  obtain  a  river  front.  If  such  was  the 
object  in  obtaining  it  then,  it  would  now  be  manifestly  unjust 
to  the  lessees  to  hold,  for  the  reason  that  the  river  had  receded, 
that  the  landlord  could  come  in  and  deprive  them  of  the  very 
object  and  purpose  for  which  they  may  have  leased  the  land. 

We  think  it  but  right  to  hold,  where  the  owner  of  the  fee 
leases  a  farm  or  other  property  fronting  upon  a  river,  and  by 
action  of  the  water  accretions  are  added  to  the  property,  that 
the  lessee  should  be  entitled  to  hold  such  accretions  as  a  part 
and  parcel  of  the  property  leased.  The  accretions  are  a  part 
and  parcel  of  the  property,  and  no  reason  is  perceived  why 
they  should  not  pass  under  a  lease  as  well  as  a  deed. 

But  the  question  is  not,  however,  entirely  new  in  this  court. 
In  Lombard  v.  Kinzie,  73  111.  446,  the  question  arose  whether 
the  widow  of  a  riparian  owner  was  entitled  to  dower  in  the 
accretions  to  land  which  had  accrued  after  the  husband  had 
parted  with  the  land;  it  was  there  held,  she  was  entitled  to 
dower  in  such  accretions,  and  the  court  said,  when  earth  and 
gravel  are  thrown  up  by  the  action  of  the  waters  on  the  shore 
of  the  riparian  owner,  he,  as  an  incident  of  ownership  in  fee, 
acquires  the  fee  to  the  accretion.  The  wife  of  the  owner  in 
fee  in  the  same  manner  acquires  the  inchoate  right  to  dower 
in  such  accretions.  When  formed,  such  accretions  become 
subject,  as  an  incident  to  the  fee,  to  the  same  conditions,  rights 
and  burdens  as  the  principal  to  which  it  is  an  incident.  Had 
it  been  leased,  the  lessee  would  have  held  the  accretion  pre- 
cisely as  he  did  the  land  to  which  it  had  accrued.  Had  the 
land  been  mortgaged,  or  under  any  other  lien,  subsequent 
accretions  would  have  come  under  the  same  burdens  and  liens 
to  which  the  land  was  subject  before  its  formation.     The  case 
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cited  is  broad  enough  to  control  the  question  here  involved. 
Indeed,  we  perceive  no  reason  why  the  lessees  should  not  be 
entitled,  under  the  lease,  to  hold  the  accretions,  and  if  they  are, 
of  course  the  plaintiff  could  not  recover. 

The  judgment  will  have  to   be  reversed  and   the  cause  re- 
manded. 

Judgment  reversed. 


Samuel  Hindman 

v. 
James  J.  Borders. 

Agent  —  when  liable  for  negligence  in  business.  Where  one  acts  as  the 
agent  of  another,  as  a  mere  act  of  friendship  or  neighborly  kindness,  without 
reward,  he  will  not  be  liable  to  his  principal  for  loss  through  want  of  care, 
unless  his  negligence  is  gross. 

Appeal  from  the  Circuit  Court  of  Jackson  county ;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

This  was  an  action  brought  by  appellee  against  appellant, 
before  a  justice  of  the  peace,  and  taken  by  appeal  to  the  cir- 
cuit court,  where  a  trial  was  had  before  the  court  alone,  who 
found  for  the  plaintiff,  and  rendered  judgment  in  his  favor  for 
$140. 

The  defendant  had  collected  $140  of  rent  belonging  to  the 
plaintiff,  without  reward,  and  instead  of  forwarding  it  to  the 
plaintiff  left  it  with  his  sister,  where  it  was  taken  from  the 
house  by  a  burglar. 

Messrs.  Smith  &  Stevens,  for  the  appellant. 

Messrs.  Albright  &  White,  for  the  appellee. 


1878.]  Stephens  v.  The  People  ex  rel  337 

Syllabus. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

There  is  no  serious  dispute  as  to  the  circumstances  of  this 
case,  and  none  as  to  the  law.  It  is  not  seriously  denied  that 
appellant  was  acting  as  the  agent  of  appellee,  as  a  mere  act  of 
friendship  or  neighborly  kindness,  without  reward.  Nor  is 
it  denied  that  the  law  will  not  hold  such  liable  for  loss  through 
want  of  care,  unless  the  negligence  in  the  case  is  gross. 

It  is  plain  that,  by  the  exercise  of  vigilant  care,  the  loss 
might  have  been  avoided. 

The  only  question  in  the  case  is,  was  the  negligence  of  ap- 
pellant gross.  The  circuit  court  found  that  it  was.  While 
some  members  of  this  court  think  this  finding  is  not  in  accord 
with  a  fair  inference  from  the  circumstances,  a  majority  of  this 
court  are  of  opinion  that  the  finding  is  not  so  plainly  against 
the  weight  of  the  evidence  as  to  require  that  the  judgment  be 
reversed,  and  the  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


M.  M.  Stephens 


The  People  ex  rel.  James  J.  Rafter  et  al. 

1.  Election — must  be  held  at  proper  time  and  place.  It  is  essential  to  the 
validity  of  an  election  that  it  be  held  at  the  time  and  in  the  place  provided  by 
law. 

2.  Where  the  time  and  place  of  an  election  are  fixed  by  law,  it  has  been 
held  that  an  omission  to  give  the  proper  notice  of  the  election  will  not  vitiate  an 
election  held  on  the  day  appointed  by  the  law;  but  where  the  law  fixes  no  time 
or  place  of  holding  the  same,  leaving  that  to  be  determined  by  some  authority 
named  in  the  statute  after  the  happening  of  some  condition  precedent,  it,  is 
essential  to  the  validity  of  the  election  that  it  be  called,  and  the  time  and 
place  thereof  fixed,  by  the  very  agency  designated  by  law,  and  none  other. 

3.  Same — must  be  ordered  by  proper  authority  when  not  fixed  by  law.  Under 
the  law  for  the  incorporation  of  cities  and  villages,  that  on  a  petition  of  one- 
eighth  of  the  legal  voters  of  a  city,  the  mayor  and  city  council  shall  submit 
the  question  of  incorporation  under  the  general  law  to  a  vote,  and  appoint  a  time 
and  place  or  places  at  which  such  vote  shall  be  taken,  and  designate  the  per- 
sons  to  act  as  judges  at  such  election:     Held,  that  the   mayor  alone   has  no 
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right  to  call  such  election,  although  the  councilmen  may  neglect  their  duty. 
The  remedy  is  by  mandamus  against  them  for  any  unreasonable  non-perform- 
ance of  duty  in  this  respect. 

4.  Same — when  void  can  not  be  ratified.  Where  an  election,  to  determine 
whether  a  city  will  become  incorporated  under  the  general  law,  has  been  called 
by  the  mayor  alone,  without  the  consent  of  the  council,  and  results  in  favor  of 
incorporating  under  such  law,  a  subsequent  ratification  by  the  council  in 
canvassing  the  votes  and  passing  a  resolution  approving  the  action  of  the 
mayor  in  giving  notice  of  the  first  annual  election  under  the  general  law,  and 
the  registry  by  the  Secretary  of  State  of  the  city  as  organized  under  such 
law,  will  not  cure  the  defective  call  and  ratify  the  election  held  under  it.  The 
election  being  void  is  incapable  of  being  ratified. 

5.  Same — remedy.  The  right  given  by  statute  to  contest  an  election  for 
the  incorporation  of  a  city,  under  the  general  law,  does  not  operate  to  prevent 
the  remedy  by  quo  warranto  against  officers  elected  after  such  election,  when 
such  election  is  void  for  not  being  called  according  to  law. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  information,  in  the  nature  of  a  quo  warranto, 
against  the  defendant,  M.  M.  Stephens,  jointly  with  seven  other 
persons,  as  the  acting  aldermen  of  the  city  of  East  St.  Louis, 
filed  in  the  circuit  court  of  St.  Clair  county  on  the  6th  day  of 
May,  1878;  the  relators,  six  in  number,  being  aldermen  elected 
under  and  in  pursuance  of  the  special  charter  and  ordinances  of 
such  city.  After  the  filing  of  a  general  demurrer,  the  informa- 
tion was  dismissed  as  to  all  the  other  seven  defendants,  and 
the  remaining  defendant,  M.  M.  Stephens,  filed  his  plea,  to 
which  a  general  demurrer  was  sustained  pro  forma,  aud  he 
standing  by  his  plea,  the  court  rendered  judgment  upon  the 
demurrer  and  a  judgment  of  ouster  against  him,  from  which  he 
appeals  to  this  court. 

The  plea,  in  substance,  sets  up,  that  on  the  16th  day  of  Sep- 
tember, 1877,  the  city  of  East  St.  Louis  was  a  municipal  cor- 
poration of  this  State,  under  an  act  entitled,  "An  act  to  reduce 
the  charter  of  East  St.  Louis,  and  the  several  acts  amendatory 
thereto,  into  one  act,  and  to  revise  the  same/7  approved  and  in 
force  March  26,1869;  that  the  city  was  divided  into  four 
wards,  and  had   two  councilmen  from   each   ward,  and   that 
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John  B.  Bowman  was  mayor  of  the  city;  that  afterward,  on 
the  17th  day  of  September,  1877,  there  was  presented  to  the 
mayor  and  council  of  said  city,  then  in  session,  a  petition  of 
more  than  one-eighth  of  the  legal  voters  of  the  city  voting  at 
the  last  preceding  municipal  election,  to  submit  the  question 
as  to  whether  said  city  should  become  incorporated  under  the 
general  law,  viz:  "An  act  to  provide  for  the  incorporation  of 
cities  and  villages/7  approved  April  10,  1872;  that  fiv*e  of  the 
councilmen,  naming  them,  and  composing  the  relators  except 
one,  wrongfully,  fraudently,  and  for  the  purpose  of  perpetua- 
ting their  own  power,  and  with  intent  to  thwart  the  wishes 
of  the  legal  voters  of  the  city,  wholly  neglected  and  refused  to 
perform  their  duty  to  submit  the  question  of  incorporating 
the  city  under  the  general  law  to  the  legal  voters  of  the  city  ; 
and  that,  thereupon  and  afterward,  on  the  12th  day  of  Decem- 
ber, 1877,  John  B.  Bowman,  the  mayor  of  said  city,  published 
in  a  newspaper  within  the  city  a  notice  of  an  election  to  be 
held  under  the  said  law  of  1872,  wherein  he  appointed  the 
15th  day  of  January,  1878,  as  the  time  when,  and  also  the 
places  in  said  city  where,  a  vote  might  be  taken  upon  the 
question  of  incorporation  under  said  act  of  1872,  and  also 
designated  the  persons  who  should  act  as  judges  of  the  elec- 
tion;  that  on  the  said  15th  day  of  January,  1878,  such  elec- 
tion'was  held  at  the  places  appointed  in  the  notice,  at  which 
there  was  cast  a  majority  of  seventy-one  votes  "  for  city 
organization  under  general  law;"  that  of  said  vote  returns 
were  made  by  the  judges  of  the  election  to  the  city  council, 
and  a  canvass  thereof  was  made  at  a  meeting  of  the  council 
on  the  22d  day  of  January,  1878,  and  the  same  was  entered 
upon  the  records  of  the  city;  and  it  is*  averred  that  thereby, 
to-wit,  by  said  majority  of  votes  cast  "for  city  organization 
under  general  law,"  said  city  became  organized  under  the 
general  law  of  1872,  and  that  the  election  has  not  been  con- 
tested under  section  117,  chapter  46,  Revised  Statutes  1874, 
or  in  any  other  manner;  that  five  of  the  eight  councilmen  of 
the  city  at  the  time,  three  of  whom  are  of  the  number  of  the 
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present  relators,  voted  at  and  took  an  active  part  in  the  elec- 
tion ;  that  afterwards,  and  within  three  months  after  the 
election,  said  city  of  East  St.  Louis  was  duly  entered  and 
registered  by  the  Secretary  of  State  of  Illinois  in  the  records 
of  his  office,  in  pursuance  of  the  provisions  of  said  act  of  1872, 
as  a  city  organized  under  that  act. 

The  plea  further  avers,  that  the  city  council  having  neg- 
lected a*hd  refused  to  re-divide  the  city  into  wards  according  to 
law,  and  to  designate  the  places  at  which  the  next  annual 
election  should  be  held  in  the  city,  and  to  appoint  the  judges 
and  clerks  thereof,  and  to  cause  notice  thereof  to  be  given  and 
of  the  officers  to  be  elected,  thereupon  John  B.  Bowman, 
mayor  of  the  city,  gave  twenty  days'  notice,  by  publication  in 
the  East  St.  Louis  Gazette,  a  newspaper  in  such  city,  that  the 
first  general  election  for  city  officers,  under  the  general  law  of 
1872  would  be  held  on  the  third  Tuesday,  the  16th  day  of 
April,  1878,  for  the  election  of  two  aldermen  from  each  ward, 
a  city  clerk,  a  city  attorney  and  a  city  treasurer,  in  and  by 
which  notice  the  mayor,  after  reciting  the  neglect  and  refusal 
of  the  city  council  in  that  behalf,  himself  designated  the 
places  in  which  the  election  should  be  held,  and  appointed 
the  judges  and  clerks  thereof;  that  at  a  meeting  of  the  city 
council,  held  on  April  11,  1878,  the  mayor  laid  before  it  a 
copy  of  said  election  notice,  and  the  council  passed  a  resolu- 
tion, "  that  the  action  of  the  mayor  in  giving  notice  of  the 
first  annual  election  to  be  held  in  this  city  under  the  general 
law  of  1872,  for  the  election  of  city  officers,  to-wit,  on  the 
16th  of  April,  1878,  be  and  is  hereby  approved ;"  that  the 
last  mentioned  election  was  held  accordingly,  at  which  the 
defendant  was  elected  one  of  the  aldermen  in  and  for  the 
fourth  ward  of  the  city,  and  afterward  qualified,  by  virtue  of 
all  which  he  entered  into  the  office  of  alderman,  and  claims 
the  right  to  exercise  the  powers  and  perform  the  duties  thereof. 

The  provision  of  law  in  regard  to  becoming  incorporated 
under  the  general  law  of  1872,  entitled  "An  act  to  provide 
for  the  incorporation  of  cities  and  villages/7  is  contained  in 
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the  first  section  of  that  act,  as  follows:  "  That  any  city  now 
existing  in  this  State  may  become  incorporated  under  this  act 
in  the  manner  following:  Whenever  one-eighth  of  the  legal 
voters  of  such  city  voting  at  the  last  preceding  municipal  elec- 
tion shall  petition  the  mayor  and  council  thereof  to  submit  the 
question  as  to  whether  such  city  shall  become  incorporated 
under  this  act  to  a  vote  of  the  electors  in  such  city,  it  shall  be 
the  duty  of  such  mayor  and  council  to  submit  such  question  ac- 
cordingly, and  to  appoint  a  time  and  place  or  places  at  which 
such  vote  may  betaken,  and  to  designate  the  persons  who  shall 
act  as  judges  at  such  election.  The  mayor  of  such  city  shall 
give  at  least  thirty  days'  notice  of  such  election,"  etc. 

As  respects  the  annual  election  under  the  general  law  of 
1872,  it  is  provided:  "A  general  election  for  city  officers 
shall  be  held  on  the  third  Tuesday  of  April  of  each  year." 

"The  city  council  shall  designate  the  place  or  places  in 
which  the  election  shall  be  held,  and  appoint  the  judges  and 
clerks  thereof,  and  cause  notice,  etc.,  of  the  time,  places  of 
election,  and  of  the  officers  to  be  elected,  for  at  least  twenty 
days  prior  to  such  election."     Sees.  48  and  56. 

Messrs.  Wilderman  &  Ha  mill,  Mr.  R.  A.  H  albert, 
and  Mr.  L.  H.  Hite,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  and  Mr.  M.  Millard,  for 

the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  defendant's  claim  of  title  to  the  office  of  alderman  is 
by  virtue  of  the  election  held  on  the  16th  day  of  April,  1878. 
It  was  only  under  the  provisions  of  the  general  law  of  1872, 
entitled  "An  act  to  provide  for  the  incorporation  of  cities  and 
villages,"  that  a  legal  election  could  be  held  on  that  day,  or 
that  there  was  any  office  of  alderman  to  be  filled  at  that  time. 

Under  the  prior  special  charter  of  the  city  of  East  St.  Louis, 
the  first  Tuesday  of  April,  1878,  was  the  day  of  election,  and 
the   offices  of  aldermen  were   full,  so   that,  unless  the  special 
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city  charter  had  become  supplanted,  and  the  general  law  of 
1872  was  adopted  by  the  vote  of  the  electors  of  the  city  taken 
at  the  election  held  on  the  15th  day  of  January,  1878,  the 
election  on  the  16th  day  of  April,  1878,  was  without  warrant 
of  law,  and  defendant  can  derive  no  title  thereunder. 

For  the  determination  of  this  case,  we  need  but  to  consider 
the  question  of  the  validity  of  that  election  held  on  the  15th 
day  of  January,  1878,  upon  the  subject  of  becoming  incorpo- 
rated under  the  general  law  of  1872.  The  objection  taken 
thereto  is,  that  the  election  was  not  ordered  by  the  proper 
authority.  The  provision  of  the  statute  is,  that  the  mayor 
and  council  of  the  city  shall  submit  the  question  to  a  vote  of 
the  electors  in  the  city,  and  appoint  a  time  and  place  or  places 
at  which  the  vote  may  be  taken,  and  designate  the  persons 
who  shall  act  as  judges  at  the  election.  But  here,  the  mayor, 
alone,  without  any  order,  consent  or  authority  of  the  council, 
did  all  these  acts.  It  is  needless  to  attempt  to  show  that  the 
mayor  is  not  the  same  authority  as  the  mayor  and  council. 
They  are  evidently  different  authorities.  Power  was  given  to 
the  mayor  and  council,  and  to  them  alone,  to  call  the  election. 
The  call  of  the  election  by  the  mayor  alone  was  by  an  unau- 
thorized person. 

It  is,  of  course,  essential  to  the  validity  of  an  election,  that  it 
be  held  at  the  time,  and  in  the  place  provided  bylaw.  McCrary 
on  Elections,  §  109.  When  the  time  and  place  of  an  election 
are  fixed  by  law,  it  has  been  held  that  an  omission  to  give  the 
notice  directed  of  the  election  will  not  vitiate  an  election 
held  on  the  day  appointed  by  law.  But  where  the  time  and 
place  of  an  election  are  not  fixed  by  law,  as  in  the  present 
case,  but  the  election  is  only  to  be  called  and  the  time  and 
place  to  be  fixed  by  some  authority  named  in  the  statute,  after 
the  happening  of  some  condition  precedent,  we  regard  it  as 
essential  to  the  validity  of  such  an  election  that  it  be  called,  and 
the  time  and  place  thereof  fixed,  by  the  very  agency  designated 
by  law,  and  none  other.  This  court  has  repeatedly  so  held,  and 
we  consider  former  decisions  of  this  court  as  entirely  covering 


1878.]  Stephens  v.  The  People  ex  rel.  343 

Opinion  of  the  Court. 

the  question  involved  and  determining  the  invalidity  of  this 
election,  as  not  having  been  called  by  lawful  authority. 

In  Clarke  v.  Board  of  Supervisors,  etc.,  27  111.  310,  it  was 
said :  "  If  an  election  were  held  without  warrant  of  law,  or 
if  it  were  ordered  by  a  person  or  tribunal  having  no  authority, 
there  could  be  no  doubt  that  the  whole  proceeding  would  be 
absolutely  void.  Such  an  election,  and  every  subsequent  step, 
would  be  unauthorized  and  void,  and  therefore  incapable  of 
ratification  by  the  county  authorities."  In  Marshall  County  v. 
Cook,  38  111.  44,  where,  in  the  case  of  an  election  to  ascertain 
whether  a  county  would  make  a  subscription  to  the  stock  of  a 
railroad  company,  the  statute  authorized  the  board  of  super- 
visors of  the  county  to  call  the  election,  and  it  was  called  by 
the  county  court,  it  was  held  that  the  election  so  called  was 
without  authority  of  law,  and  that  a  subscription  to  the  stock  of 
a  railroad  company,  and  bonds  issued  thereon  by  the  board  of 
supervisors,  in  pursuance  of  such  an  election,  were  absolutely 
void.  In  Force  v.  Town  of  Batavia,  61  111.  99,  a  case  of  a 
similar  election  in  a  town,  where,  upon  the  application  of  any 
fifty  voters  of  a  town,  the  statute  made  it  the  duty  of  the  clerk 
of  the  town  to  call  the  election,  it  was  held,  that  an  election 
under  the  provisions  of  the  act,  called  by  the  supervisor  of 
the  town,  was  void, — that  the  town  clerk,  and  he  only,  could 
legally  call  such  election.  It  was  said:  "  The  election  hav- 
ing been  called  by  an  unauthorized  person,  that,  and  its 
results,  are  void  and  of  no  eifect.  Neither  has  any  greater 
validity  than  the  unauthorized  action  of  a  mass  meeting  would 
have."  We  view  the  call  of  the  election,  here,  by  the  mayor 
alone,  equally  without  authority  as  it  was  in  the  cases  cited, 
and  that  they,  with  the  other  authorities  they  refer  to,  must 
be  held  as  conclusive  of  the  present  case.- 

It  is  suggested  as  a  ground  of  distinction  which  should  vary 
the  construction  in  the  present  case,  that  the  cases  cited  were 
railroad  subscription  cases,  where  the  effect  of  the  ruling  was 
to  relieve  the  municipalities  from  indebtedness.  The  avoid- 
ance of  the   payment  of  debts  does  not   stand   in  such   favor 
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with  courts  of  justice,  that  they  adopt  any  exceptional  rules 
of  construction  to  secure  that  result.  The  decisions  were 
upon  the  general  legal  principle  applicable  to  all  cases,  irre- 
spective of  particular  effect,  that  the  person  required  by  law 
to  call  an  election  and  fix  the  time  and  place  of  holding  it 
must  call  it,  or  the  election  will  be  invalid. 

Though  there  may  have  been  a  palpable  omission  of  duty 
on  the  part  of  the  council  in  not  calling  the  election,  and  for 
the  corrupt  purpose,  as  alleged  in  the  plea,  that  would  not 
give  to  the  mayor  alone  the  power  to  call  the  election.  For 
any  unreasonable  non-performance  of  duty  by  the  council  in 
this  respect,  there  would  be  a  remedy  by  mandamus  to  com- 
pel them  to  do  their  duty,  as  in  Village  of  Glencoe  v.  The 
People,  78  111.  382. 

It  is  contended  by  appellant,  that  if  the  election  on  the 
15th  of  January,  1878,  w^as  unauthorizedly  called  by  the 
mayor,  and  so  not  valid,  that  the  subsequent  action  of  the 
council  in  canvassing  the  returns  of  the  election,  and  in  pass- 
ing the  resolution  of  April  11,  1878,  approving  the  action  of 
the  mayor  in  giving  notice  of  the  first  annual  election  under 
the  general  law  of  1872  for  the  election  of  city  officers  on 
April  16,  1878,  and  the  registry  by  the  Secretary  of  State  of 
the  city  as  organized  under  the  general  law  of  1872,  ratified 
the  election  and  cured  all  defects.  The  law  requires  the  cor- 
porate authorities  of  the  city  to  file  a  certificate  of  the  result 
of  the  election  in  the  office  of  the  Secretary  of  State. 

In  ordinary  municipal  transactions,  which  require  no  action 
to  make  them  valid  except  that  of  the  mayor  and  council,  the 
principle  of  ratification  may  apply;  but  where  some  other 
power  must  have  acted — as  here,  a  majority  of  the  voters  of 
the  city  must  have  voted  for  the  change  of  organization  at  a 
legal  election — the  principle,  we  conceive,  has  no  application. 
In  order  to  the  adoption  of  the  general  law  of  1872,  the  con- 
sent of  the  inhabitants  of  the  city  was  necessary,  to  be  mani- 
fested by  a  majority  vote  taken  at  a  legal  election.  The  city 
council,  of  itself,   independent  of  such  vote,  could    not  adopt 
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the  law  and  effect  a  change  of  organization;  and  if  the  vote 
which  was  taken  failed  to  do  this,  by  reason  of  the  election 
being  void,  manifestly,  any  subsequent  action  of  the  council  or  of 
the  Secretary  of  State  would  be  powerless  to  effect  such  result. 

The  vote  so  had  could  not  be  taken,  legally,  as  an  expression 
of  the  consent  or  will  of  the  voters  of  the- city. 

It  was  remarked  in  Marshall  v.  Sittiman,  61  111.  224,  in  re- 
ference to  an  actual  vote  of  a  town  for  a  subscription,  at  an  elec- 
tion held  without  authority  of  law,  and  where  there  was  a 
subsequent  act  of  the  legislature  purporting  to  legalize  and 
confirm  the  election:  "  It  can  not  be  said  that  the  town  has 
ever  consented  to  the  creation  of  this  debt.  The  so-called  vote 
was  an  idle  form.  Persons  opposed  to  the  subscription  were 
under  no  necessity  or  obligation  to  vote  against  it,  because 
they  had  a  right  to  regard  the  entire  proceeding«as  a  nullity. " 

And  it  might  be  said,  further,  that  such  an  election  would 
be  without  the  legal  safeguards  of  a  fair  election.  Minors  and 
aliens,  and  other  persons  not  entitled  to  vote,  might  vote  at 
such  an  election  with  impunity,  and  in  like  manner  legal  voters 
might  multiply  their  votes.  And  the  cases  cited  hold  such 
elections  called  by  another  and  different  power  than  the  one 
to  whom  the  authority  was  given  to  be  absolutely  void,  and 
incapable  of  ratification. 

The  fact,  as  averred  in  the  plea,  that  three  of  the  relators 
participated  in  the  election,  is  without  effect,  as  regards  the 
three  others.  Any  right  there  may  have  been  to  contest  the 
election,  can  not  be  held  as  exclusive  of  the  present  proceeding. 

The  conclusion  is,  that  the  election  on  the  loth  day  of  Jan- 
uary, 1878,  not  having  been  called  by  the  power  to  whom 
authority  was  given,  but  by  another  power,  was  without  war- 
rant of  law  and  void,  and  the  vote  taken  thereat  a  nullity, 
and,  consequently,  that  the  city  of  East  St.  Louis  has  not  be- 
come organized  under  the  general  law  of  1872,  and  that  the 
defendant's  claim  of  title  to  office  under  an  election  held  on 
the  16th  day  of  April,  1878,  in  pursuance  of  the  provisions 
of  that  law,  is  invalid,  and  can  not  be  sustained. 


346  Mulhall  et  at.  v.  Gillespie.  [June  T. 

Opinion  of  the  Court. 

The  demurrer  to  the  plea  was  properly  sustained,  and  the 
judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Joseph  Mulhall  et  al. 

v. 
Andrew  J.  Gillespie. 

1.  Joint  liability — -for  money  advanced  on  dispatch.  Defendants  described 
in  the  declaration  as  partners,  or  as  doing  business  under  a  firm  name,  are 
jointly  liable  to  one  who  advances  or  pays  money  for  them  upon  a  dispatch 
in  the  firm  name  requesting  such  payment,  where  the  partnership  or  joint 
liability  is  not  put  in  issue. 

2.  If  the  joint  liability  of  the  defendants  is  proved,  it  is  not  material 
whether  they  are  described  in  the  declaration  as  partners,  and  a  recovery  may 
be  had.  • 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Audrew  J.  Gillespie 
against  Joseph  Mulhall  and  Samuel  Sealing,  for  money  ad- 
vanced and  paid  out  at  their  request.  The  partnership  or 
joint  liability  of  the  defendants  was  not  put  in  issue  by  plea 
verified. 

Mr.  Henry  B.  O'Reilly,  and  Messrs.  Hay  &  Knispel, 
for  the  appellants. 

Mr.  G.  Van  Hoorebeke,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  issue  made  by  the  pleadings  in  this  case  in  the  court 
below,  was  simply  whether  plaintiff  had  advanced  money  to  a 
third  party  at  the  request  of  the  defendants,  and  on  examina- 
tion we  are  satisfied  the  testimony  given  at  the  trial  is  suffi- 
cient to  sustain  a  recovery.  In  the  declaration  it  is  alleged 
defendants  were  doing  business  "  under  the  name  of  Joseph 
Mulhall  &  Co."  There  is  evidence  tending  to  prove  that  the 
dispatch  upon  which  plaintiff  advanced  the  money  was  signed 
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by  the  firm  name  under  which  it  is  averred  defendants  were 
doing  business,  and,  if  genuine,  it  shows  a  joint  liability  on  the 
part  of  defendants.  Whether  that  dispatch  was  genuine  and 
signed  in  the  firm  name  was  a  question  of  fact,  and  on  the  evi- 
dence, conflicting  as  it  is  in  some  degree,  the  jury  have  found 
that  issue  against  defendants,  and  we  can  not  do  otherwise  than 
regard  it  as  well  found.  Assuming  it  to  be  true,  according  to 
the  finding  of  the  jury,  that  the  dispatch  was  signed  by  defend- 
ants in  their  firm  name,  it  was  a  sufficient  warrant  to  plaintiff 
to  pay  the  sum  of  money  mentioned,  on  their  joint  account. 
It  was  equivalent  to  a  request  on  plaintiff  to  pay  so  much 
money  for  them,  which  he  did,  and  thereupon  the  obligation 
of  defendants  to  reimburse  plaintiff  became  absolute. 

What  relations  may  have  existed  between  defendants  and 
the  party  to  whom  the  money  was  paid,  is  not  material  in  the 
decision  of  the  case,  nor  whether  defendants  received  the  cat- 
tle shipped  by  him.  It  is  enough  that  plaintiff  advanced  the 
money  on  behalf  of  defendants,  and  that,  we  think,  is  suffi- 
ciently proven  by  the  production  of  a  dispatch  to  that  effect 
in  the  firm  name  of  defendants,  and  proof  of  its  genuineness. 

If  the  joint  liability  of  defendants  was  proved,  it  is  not  ma- 
terial whether  they  were  described  in  the  declaration  as  part- 
ners, and  the  instructions  on  that  branch  of  the  case,  whether 
critically  correct  or  not,  did  no  harm,  and  would  constitute  no 
just  ground  for  reversing  the  judgment. 

That  there  is  evidence  tending  to  sustain  the  verdict  can 
not  be  gainsaid,  and  as  it  seems  to  be  just,  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  Thomas  Winstanley,  City  Treasurer, 

v. 

Herman  G.  Weber,  Collector. 

1.     Officer  de  facto — when  not  sufficient.     While  the  acts  of  an  officer  de 
facto  are  valid  in  so  far  as  the  rights  of  the  public  are  involved,  or  the  rights 
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of  third  persons  having  an  interest  in  them  are  concerned,  jet  if  a  party  sues 
or  defends  in  his  own  right  as  a  public  officer,  it  is  not  sufficient  that  he  be 
merely  an  officer  de  /ado,  but  he  must  be  an  officer  de  jure. 

2.  Office — appointment  by  mayor  of  treasurer.  The  appointment  of  one  to 
the  office  of  city  treasurer,  under  a  law  which  requires  a  confirmation  by  the 
city  council,  gives  the  appointee  no  right  to  the  office  without  such  confirma- 
tion by  the  proper  and  legal  city  council. 

This  was  an  application  in  this  court  by  Thomas  Winstan- 
ley,  as  city  treasurer  of  the  city  of  East  St.  Louis,  for  a  writ 
of  mandamus  against  Herman  G.  Weber,  county  collector  of 
St.  Clair  county,  to  compel  him  to  pay  over  to  the  relator 
moneys  collected  by  him  and  taxes  belonging  to  the  city  of 
East  St.  Louis.  The  defendant's  plea  presented  the  question 
of  the  validity  of  the  relator's  election. 

Messrs.  Wilderman  &  Hamill,  Mr.  E.  A.  Halbert, 
and  Mr.  L.  H.  Hite,  for  the  relator. 

Mr.  C.  W.  Thomas,  and  Messrs.  G.  &  G.  A.  Kcerner,  for 
the  respondent. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

While  the  acts  of  an  officer  de  facto  are  valid,  in  so  far  as 
the  rights  of  the  public  are  involved  and  in  so  far  as  the  rights 
of  third  persons  having  an  interest  in  such  acts  are  concerned, 
still,  where  a  party  sues  or  defends  in  his  own  right  as  a  pub- 
lic officer,  it  is  not  sufficient  that  he  be  merely  an  officer  de 
facto.  To  do  this  he  must  be  an  officer  dejure.  As  an  officer 
de  facto  he  can  claim  nothing  for  himself.  People  ex  7' el.  Sul- 
livan v.  Weber,  86  111.  283. 

The  commission  under  which  relator  claims  title,  recites 
that  it  is  issued  in  pursuance  of  an  election  held  on  the  16th 
day  of  April,  1878,  and  the  answer  to  relator's  petition  states 
that" it  is  from  this  pretended  election  that  relator  obtains 
all  the  title  he  has  to  the  pretended  office  claimed  by  him." 
This  allegation  of  the  answer  is  confessed  by  demurrer. 

In  the  case  of  Stephens  v.  The  People  ex  rel.  ante,  337,  we 
have  held   void  the  election   through  which  relator  claims  to 
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have  acquired  the  supposed  office.  The  condition  of  the 
pleadings  precludes  the  relator  from  insisting  that  he  is  an 
officer  de  lege,  under  the  appointment  of  the  mayor.  If  the 
pleadings  were  otherwise,  the  appointment  relied  upon  in 
argument  gave  no  title  to  the  office  without  confirmation  by 
the  city  council,  and  the  body  by  which  such  confirmation  is 
claimed  was  not  the  proper  body, — was  not  "the  city  council" 
under  the  law.  It  follows  that  the  relator  is  not  a  public 
officer  of  the  character  held  necessary  to  entitle  him  to  the 
relief  sought. 

The  application  for  a  writ  of  mandamus  must  be  denied. 

Mandamus  refused. 


Mary  J.  Hamilton 


Samuel  Hamilton. 

1.  Married  women — power  to  contract  with,  husband.  Since  the  act  of 
March  30,  1874,  relating  to  married  women,  took  effect,  a  wife  may  make  con- 
tracts with  her  husband  for  lawful  purposes,  except  so  far  as  is  otherwise 
provided  in  the  act  itself,  and  they  may  be  enforced. 

2.  Contract — when  against  public  policy.  A  contract  between  husband  and 
wife,  pending  a  suit  by  the  latter  for  a  divorce,  by  which  the  husband  agrees 
to  convey  certain  land  to  the  wife  and  pay  her  $500,  and  she  to  unite  with 
him  in  conveying  his  other  real  estate  to  a  third  person,  released  from  all 
claim  of  dower  and  homestead  on  her  part,  though  the  husband  does  not  ex- 
pressly agree  not  to  resist  the  suit  for  divorce,  is  contrary  to  public  policy 
and  invalid,  as  tending  to  open  a  door  for  the  attainment  of  divorces  by  col- 
lusion. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin  county ; 
the  Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Plaintiff  was  the  wife  of  defendant,  and  had  instituted  in 
the  circuit  court  a  suit  against  him  for  a  divorce,  (upon  a 
charge  of  adultery)  and  for  alimony.  Pending  this  suit,  on 
the  15th  of  August,  1876,  they  agreed,  in  writing,  signed  by 
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both,  (among  other  things,)  that  defendant,  (the  then  husband) 
would  give  to  plaintiff,  (the  then  wife)  a  certain  farm,  (de- 
scribed) ;  and  that  he  would  pay  her,  further,  the  sum  of  $500, 
(in  a  mode  specified,)  the  farm  to  be  conveyed  by  them  both 
to  John  W.  Williams  and  by  Williams  to  plaintiff.  And  in 
consideration  of  the  foregoing,  plaintiff  agreed  to  unite  with 
defendant  in  the  conveyance  of  all  of  defendant's  other  real 
estate  (waiving  her  homestead  and  dower  rights,)  to  Wm.  C. 
Sadler;  and  she  farther  agreed  to  dissolve  an  injunction  (then 
in  force  against  the  defendant  in  the  divorce  suit)  ;  and  she 
further  agreed  to  dismiss  her  claim   for  alimony  in  that  suit. 

This  is  an  action  of  assumpsit,  by  plaintiff  against  defendant, 
for  a  breach  of  that  agreement.  The  declaration  sets  out  this 
agreement,  and  alleges,  by  apt  specifications,  that  she  complied 
in  every  respect  with  the  terms  of  this  contract;  that  at  the 
October  term,  1876,  she  prosecuted  to  final  decree  her  divorce 
suit,  and  was  thereby  divorced  for  the  cause  alleged,  and  that 
she  made  no  claim  for  alimony ;  that  the  farm  was  conveyed  to 
her  as  agreed,  and  that  $150  (of  the  $500)  was  paid  by 
him  to  her  (in  pursuance  of  the  agreement  and  prior  to  the 
decree  of  divorce,)  and  that  defendant,  since  the  divorce,  re- 
fused to  pay  the  balance  of  the  $500,  after  proper  demand,  etc. 

To  this  declaration  the  circuit  court  sustained  a  demurrer, 
and  gave  judgment  in  bar  and  for  costs  against  plaintiff,  and 
she  appeals  to  the  Supreme  Court. 

Mr.  F.  M.  Youngblood,  for  the  plaintiff  in  error. 

Mr.  Thomas  J.  Layman,  for  the  defendant  in  error. 

Per  Curiam  :  The  question  chiefly  discussed  in  this  case 
is  that  of  the  capacity  of  plaintiff,  at  the  time  of  the  contract, 
to  contract  with  her  husband. 

This  statute  of  March  30,  1874,  (R.  S.  576,)  goes  much  fur- 
ther in  abolishing  disabilities  arising  from  coverture,  than  any 
former  statute.  By  it  a  wife  may  sue  and  be  sued  as  if  un- 
married ;  an  attachment  or  judgment  may  be  enforced  against 
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her  as  if  she  were  unmarried;  she  may  defend  in  her  own 
right  when  sued  with  her  husband ;  "  contracts  may  be  made 
and  liabilities  incurred  by  a  wife  *  *  *  as  if  she  were 
unmarried,"  except  contracts  of  partnership;  she  may  own  in 
her  own  right  real  and  personal  property  obtained  by  gift, 
descent  or  purchase,  and  may  convey  the  same  as  may  the  hus- 
band property  belonging  to  him. 

There  is  nothing  in  all  this  which  forbids  her  to  contract 
with  her  husband,  and  the  words  are  general  and  broad  enough 
to  sanction  such  contracts.  Not  only  so,  but  it  is  provided  in 
section  9  of  the  act,  that  where  husband  and  wife  shall  be  liv- 
ing together  no  transfer  of  goods  between  them  shall  be  valid 
as  against  the  rights  of  third  persons,  unless  in  writing,  duly 
acknowledged  and  recorded.  This  provision  necessarily  im- 
plies that  the  former  broad  language  of  the  statute  was  used 
in  a  sense  to  authorize  contracts  between  husbaud  and  wife, 
and  make  them  effective  in  all  cases  for  lawful  purposes,  except 
in  so  far  as  otherwise  provided  by  the  act  itself.  We  find 
nothing  in  the  act  limiting  her  capacity  to  contract  in  this 
regard. 

The  majority  of  the  court,  however,  are  of  opinion  that 
the  contract  set  out  in  the  declaration  is,  in  its  essence  and 
character,  against  public  policy,  and  that  it  must  be  held  in- 
valid upon  that  ground.  While  divorces  are  authorized  by 
law,  they  ought  not  to  be  encouraged.  In  this  contract  there 
is  no  express  agreement  that  the  husband  would  not  resist  the 
application  for  a  divorce,  or  that  he  would  consent  to  a  di- 
vorce, still,  it  is  thought  that  to  permit  such  a  contract  as  this 
to  be  enforced  in  the  courts,  would  open  a  door  for  the  attain- 
ment of  divorces  by  collusion,  and  upon  this  ground  the 
decision  of  the  court  in  sustaining  the  demurrer  to  the  declara- 
tion ought  to  be  sustained. 

Judgment  affirmed. 

Mr.  Justice  Dickey  :  I  concur  in  the  ruling  that  the  wife 
has  full  power  to  contract  with  her  husband,  subject  only  to  the 
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limitations  in  the  statute.  I  do  not,  however,  think  that  we 
have  any  warrant  for  declaring  this  contract  void.  It  may  be, 
that  such  a  contract  may  be  used  to  carry  out  collusion  between 
the  parties,  and  in  such  case,  if  the  contract  should  be  held 
void  on  that  account,  the  alleged  collusion  ought  to  be  pleaded 
and  proven.  There  is  no  allegation  of  unlawful  collusion  in 
this  case,  and  I  think  it  is  not  to  be  presumed.  If  security 
against  collusion  demands  that  such  contracts  as  this  should  be 
held  void,  it  is  for  the  legislature  to  so  provide  by  statute. 
The  statute  has  no  such  provision,  and  I  think  the  court  has 
no  power  to  legislate  upon  this  question. 

Mr.  Justice  Scholfield  :  I  concur  in  the  conclusion 
reached  in  this  case. 

Mr.  Justice  Scott  :  I  do  not  concur  in  the  opinion  of 
the  majority  of  the  court. 

Mr.  Justice  Craig:     I  concur  in  affirming  the  judgment. 


Mary  H.  Caudle 


William  Murphy. 

1.  Subrogation — under  deed  of  trust.  Where  a  third  person  pays  a  debt 
which  is  secured  by  mortgage,  at  the  request  of  the  mortgagor,  but  takes  the 
note  and  mortgage  as  a  security  for  the  money  thus  advanced,  he  will,  in  equity, 
be  entitled  to  be  subrogated  to  the  rights  of  the  original  creditor,  and  to  have 
the  property  sold  under  the  power  in  the  mortgage  or  trust  deed,  in  the  same 
manner  the  mortgagee  might  have  done  in  the  absence  of  payment  to  him. 

2.  Deed  of  trust — setting  aside  sale  under,  on  ground  of  payment.  Where  a 
husband,  after  giving  a  deed  of  trust,  conveys  the  property  to  another  in  trust 
for  his  wife,  and  makes  an  arrangement  with  a  brother  for  the  payment  of 
the  debt,  when  he  absconds  to  avoid  a  criminal  prosecution,  and  the  property 
is  afterwards  sold  by  the  trustee,  and  the  wife  receives  the  surplus  of  the  pro- 
ceeds of  the  sale,  but  some  seven  years  afterwards  files  her  bill  to  have  the 
sale  set  aside  on  the  ground  of  payment  of  the  debt  by  the  brother  of  her  hus- 
band before   the  sale,  alleging   that  she  did  not  know  of  the  payment  until  a 
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short  time  before  filing  her  bill,  the  proof  must  be  clear  that  the  debt  was  paid 
and  the  lien  extinguished,  and  exclude  every  reasonable  probability  that  the 
note  an/l  trust  deed  were  taken  by  the  brother  at  the  time  as  security  for  the 
money  advanced  by  him,  in  order  to  justify  the  court  in  setting  aside  the  sale 
as  to  an  innocent  purchaser,  after  such  a  lapse  of  time. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Hood  &  Gordon,  for  the  appellant. 

Mr.  J.  Perry  Johnson,  and  Mr.  Silas  L.  Bryan,  for 
the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

On  the  20th  of  February,  1865,  Gregory  Caudle,  being  the 
owner  of  the  tract  of  land  mentioned  in  the  bill,  united  with 
his  wife,  the  complainant  in  the  court  below,  (and  the  appel- 
lant here,)  in  the  execution  of  a  trust  deed,  conveying  this  prop- 
erty to  Johnson  to  secure  the  payment  of  $146.70,  which 
Gregory  Caudle  owed  to  Borders.  This  deed  was  duly  re- 
corded. 

On  the  19th  of  September,  1868,  Johnson,  having  duly  ad- 
vertised the  property,  sold  it  by  virtue  of  the  power  in  this 
trust  deed,  and  Murphy,  defendant  in  the  court  below,  (and 
appellee  here,)  became  the  purchaser  at  $300,  received  a  deed 
from  Johnson,  and  entered  into  possession,  which  he  has  held 
ever  since.  The  amount  paid  to  Johnson  exceeded  the  amount 
of  the  mortgage  debt  and  costs  by  $140. 

On  the  5th  of  October,  1865,  (some  six  months  after  the 
execution  of  this  trust  deed  to  Johnson,)  Gregory  Caudle,  for 
a  valuable  consideration,  conveyed  this  tract  of  land  to  Wil- 
liam Caudle,  in  trust  for  the  appellant,  which  deed  was  at  that 
time  recorded. 

After  Murphy  had  paid  the  purchase  money  to  Johnson, 

the  trustee,  appellant  claimed  that  the  surplus  of  the  purchase 

money  from  Murphy    (after   paying   the  mortgage  debt  and 

costs)  belonged  to  her,   (by  virtue  of  this  deed,  made  by  her 

23—89  III. 
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husband  on  the  5th  of  October,  1865,  to  William  Caudle,  in 
trust  for  her,)  and  the  $140  was,  on  her  demand,  paid  to  and 
accepted  by  her. 

This  bill  is  filed  against  Murphy,  the  purchaser,  (at  the  sale 
made  by  the  trustee,)  offering  to  refund  the  $140,  and  asking 
to  have  that  sale,  and  the  conveyance  to  Murphy,  set  aside 
upon  the  ground,  as  alleged,  that  the  mortgage  debt  had  been 
paid  before  the  sale  made  under  the  trust  deed.  The  bill  also 
charges  fraud  in  the  defendant,  but  there  is  no  proof  tending 
to  support  that  allegation. 

The  answer  denies  the  payment, and  extinguishment  of  the 
mortgage  debt,  and  claims  that  the  defendant  was  a  bona  fide 
purchaser.  On  the  hearing  the  circuit  court  dismissed  the 
bill,  and  the  complainant  appeals. 

It  seems  to  be  well  established,  by  the  proof,  that  some 
months  before  the  sale  made  by  virtue  of  the  trust  deed,  the 
amount  of  the  mortgage  debt  and  interest  was  paid  to  Borders, 
but  the  proof  is  not  clear  as  to  the  character  of  the  payment. 
The  evidence  tends  to  show  that  shortly  before  that  time 
Gregory  Caudle,  the  husband  of  appellant,  was  accused  of 
crime,  and  gave  bail  and  absconded,  and  that  one  "Ritchie" 
was  one  of  his  sureties;  that  before  going  away,  Gregory 
Caudle  turned  over  or  transferred  to  Ellison  Caudle,  his 
brother,  a  quantity  of  wheat,  hogs  and  sheep,  with  a  view  of 
providing  for  the  payment  of  his  debts,  and  especially  for 
the  payment  of  this  mortgage  debt  to  Borders. 

The  terms  and  conditions  upon  wrhich  this  property  was 
turned  over  to  Ellison  Caudle,  are  not  very  perspicuously 
stated  by  him.  In  one  part  of  his  testimony  he  says  that  if 
he  paid  this  Borders  debt,  he  was  to  have  this  personal  prop- 
erty. 

Shortly  before  the  payment  to  Borders  of  this  mortgage 
debt  and  interest,  being  apprehensive  that  he  would  proceed 
to  sell  this  land  by  virtue  of  the  mortgage,  Ellison  Caudle, 
being  ill  at  the  time,  sent  William  Caudle,  his  brother,  to  Bor- 
ders to  make  the  payment  and   take   possession  of  the  trust 
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deed  and  note.  This,  William  Candle  did,  and  brought  the 
trust  deed  and  note  and  placed  it  in  the  hands  of  Ellison  Cau- 
dle. Ellison  Caudle  testifies,  in  this  case,  that,  through  Wil- 
liam, he  "paid  the  note  to  James  J.  Borders,  as  the  agent  of 
Gregory  Caudle."  In  another  place  he  says,  "I  was  to  keep 
the  deed  of  trust  and  note  until  I  got  my  money  back." 
Again  he  says,  "  I  paid  it  with  my  own  money.  It  was  ad- 
vanced by  me  on  the  wheat  and  other  property  belonging  to 
Gregory  Caudle."  And  again  he  says,  "I  was  authorized  by 
Gregory  Caudle  to  pay  this  debt  to  Borders.  He  told  me  I 
should  have  the  wheat  and  other  property  if  I  would  pay  it." 
He  further  states  that  he  afterwards  sold  this  personal  prop- 
erty and  received  $344  for  it,  and,  after  paying  the  expenses 
of  converting  this  personal  property  into  money,  he  says  he 
paid  the  balance  to  William  Ritchie,  and  "  that  William 
Ritchie  told  me  that  my  brother  was  in  trouble,  and  let  him 
(Ritchie)  have  it,  and  that  I  would  get  my  money  when  the 
land  was  sold."  In  another  place  he  says,  "  My  brother 
Gregory  told  me  to  give  it  to  Ritchie  to  get  him  out  of  trouble." 

After  the  proceeds  of  this  personal  property  had  been  paid 
over  to  Ritchie,  the  trust  deed  and  note,  which  had  been  given 
to  Borders,  (and  which  had  been  passed  from  Borders  through 
the  hands  of  William  Caudle,  to  the  possession  of  Ellison 
Caudle,)  was  sent  back  to  Borders  by  Ellison  Caudle  (who 
was  in  ill  health  at  the  time,  and  sent  it  by  his  wife,  as  a  mes- 
senger,) with  the  request  to  have  the  property  sold  under  it. 
Borders  accordingly  sent  the  deed  of  trust  to  Johnson,  the 
trustee,  with  directions  to  proceed,  and  Johnson  made  the  sale 
as  above  stated. 

This  bill  was  not  filed  until  the  March  term,  1876,  more 
than  seven  years  after  the  sale,  and  many  years  after  the  com- 
plainant had  demanded  and  received  the  share  of  the  purchase 
money  which  she  claimed.  She  excuses  this  delay  by  charg- 
ing in  her  bill,  and  testifying  at  the  trial,  that,  until  a  very 
short  time  before  the  filing  of  the  bill,  she  had  no  knowledge 
or  information  that  this  mortgage  debt  had  ever  been  paid,  or 
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otherwise  satisfied  or  discharged,  except  by  the  sale  under  the 
trust  deed. 

If  it  be  true  that  Ellison  Caudle,  at  the  time  when  he  paid 
the  money,  through  his  brother  William,  to  Borders,  received 
the  note  and  mortgage  as  a  security  that  his  money  thus  ad- 
vanced for  his  brother  should  be  refunded,  he  was  entitled,  in 
equity,  to  be  subrogated  to  the  rights  of  Borders,  the  original 
creditor,  and  to  have  the  property  sold  under  the  trust  deed 
in  the  same  manner  that  Borders  might  have  done,  in  the  ab- 
sence of  the  payments  to  Borders,  and  this,  from  a  part  of 
Ellison  Caudle's  testimony,  seems  to  have  been  the  true  state 
of  the  case.  It  is  true,  that,  in  other  parts  of  his  testimony, 
he  says  that  he  paid  this  money  as  an  advance  upon  the  per- 
sonal property  in  his  hands,  and  in  another,  that  the  agree- 
ment between  his  brother  Gregory  and  himself  was,  that  if  he 
paid  this  mortgage  debt  he  should  own  the  personal  property. 

These  different  statements  can  not  well  be  reconciled  with 
each  other.  In  view  of  the  fact  that  Murphy  was  a  bona  fide 
purchaser  at  a  public  sale,  and  in  view  of  the  long  delay  of 
complainant  in  discovering  and  asserting  her  alleged  rights, 
her  bill  ought  not  to  be  sustained,  except  upon  clear  proof  that 
the  payment  was  made  as  an  extinguishment  of  the  mortgage 
debt.  It  ought  to  exclude  distinctly  and  definitely  every  rea- 
sonable probability  that  the  note  and  mortgage  were  taken  at 
the  time  as  security  by  Ellison  Caudle.  This,  the  proof  fails 
to  do,  and  we  think  the  circuit  court  did  right  in  dismissing 
appellant's  bill. 

Decree  affirmed. 


1878.]  Kellogg  v.  Wilson.  357 

Opinion  of  the  Court. 


William  S.  Kellogg 


Edwaed  Wilson. 

1.  Administrator's  sale — by  delegated  authority.  The  authority  given  an 
administrator  to  sell  lands  to  pay  debts,  is  a  personal  trust,  Avhich  he  has  no 
authority  to  delegate  to  another.  He  may  employ  an  auctioneer  to  make  the 
sale,  but  he  must  be  present  and  direct,  superintend  and  control  the  sale.* 

2.  Same— right  to  set  aside,  lost  by  laches.  If  an  administrator's  sale  of  land 
is  made  by  an  agent  in  the  absence  of  the  administrator,  the  sale  may  be  set 
aside  in  equity  on  application  within  a  reasonable  time.  A  delay  of  fifteen 
years  after  the  sale  is  such  inexcusable,  laches  as  will  prevent  relief  in  equity. 

3.  Allegations  and  proofs — in  chancery.  In  chancery  if  a  complainant 
recovers,  it  must  be  according  to  the  case  and  upon  the  grounds  made  in  his 
bill.  Thus,  where  an  administrator's  sale  of  land  is  sought  to  be  set  aside  on 
the  grounds  that  the  sale  was  made  by  an  agent  in  the  absence  of  the  admin- 
istrator, and  for  fraud  in  preventing  competition  among  bidders  at  the  sale, 
the  sale  can  not  be  impeached  for  want  of  jurisdiction  in  the  court  to  order 
the  sale. 

4.  Judicial  sale — satisfactory  proof  required  to  set  aside  after  considerable 
delay.  After  a  delay  of  eight  years,  an  administrator's  sale  of  real  estate  will 
not  be  set  aside  by  a  court  of  equity  on  a  charge  of  fraud  in  the  purchaser  in 
procuring  persons  not  to  bid  against  him,  unless  a  clear  case  is  made  by  sat- 
isfactory proof. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Owen  T.  Keeves,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  and  Messrs.  Kellogg  & 
Elliott,  for  the  appellant. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellee. 

Per  Curiam  :  This  was  a  bill  in  equity  to  vacate  and  set 
aside  a  sale  of  a  certain  quarter  section  of  land  made  by  the 
administrator  of  the  estate  of  Benjamin  Kellogg,  deceased,  on 

*  Generally,  where  power  to  make  sale  is  given  to  an  administrator  or  a 
trustee,  how  far  he  may  delegate  that  authority  to  another.  See  McPherson  v. 
Sanborn  et  al.  88  111.  150,  and  note. 
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the  21st  day  of  November,  1861,  to  pay  the  indebtedness  of 
the  estate.  On  the  first  hearing  of  the  cause  the  court  decreed 
that  the  sale  should  be  set  aside.  This  decree  was  reversed  on 
appeal  and  the  cause  remanded  for  another  hearing.  Wilson  v. 
Kellogg,  77  111.  47.  In  the  original  bill  it  was  expressly  alleged 
by  the  complainant,  that  the  administrator  of  the  estate  of  Ben- 
jamin Kellogg  filed  a  petition  to  sell  the  land  to  pay  debts ; 
that  a  decree  was  rendered  which  ordered  the  premises  sold; 
that  pursuant  to  the  decree  the  administrator  made  the  sale. 
The  only  objection  urged  against  the  sale,  in  the  original  bill, 
was,  that  defendant  Wilson  entered  into  an  unlawful  combi- 
nation with  two  persons  who  attended  the  sale,  which  prevented 
competition  in  bidding  ;  but  after  the  cause  had  been  remanded 
the  bill  was  amended,  and  complainant  set  up,  as  a  further 
ground  of  relief,  that  the  sale  was  made  in  the  absence  of  the 
administrator,  by  an  agent. 

The  law  is  well  settled  that  the  authority  given  an  adminis- 
trator to  make  sale  of  lands  to  pay  debts  is  a  personal  trust, 
which  the  administrator  has  no  authority  to  delegate  to  another ; 
the  administrator  has  the  right  to  employ  an  auctioneer  to 
make  the  sale,  but  it  is  his  duty  to  be  present  and  direct, 
superintend  and  control  the  sale.  Sebastian  v.  Johnson,  72 
111.  282 ;  Taylor  v.  Hopkins,  40  111.  442.  Had  the  objection 
now  urged  been  made  within  a  reasonable  time,  it  might  have 
been  regarded  with  more  favor,  but  the  sale  was  reported  to 
the  court,  approved,  and  the  administrator  executed  a  deed* 
conveying  the  premises  to  the  purchaser  at  the  sale,  no  ob- 
jection having  been  made  by  the  complainant.  The  sale  was 
made  as  early  as  1861,  but  the  complainant  made  no  objection 
to  it  until  1869,  when  he  filed  the  original  bill,  and  even 
then  he  does  not  attack  the  sale  for  the  reason  the  adminis- 
trator was  not  present.  No  objection  of  this  character  is  heard 
of  until  1876,  when  the  bill  is  amended.  It  is  apparent,  if 
the  complainant  had  exercised  reasonable  diligence  in  learn- 
ing the  facts  of  his  case,  that  the  new  facts  might  have  been 
discovered   years    ago    and    relief    sought.      No    satisfactory 
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reason  has  been  shown  for  the  delay.  The  complainant  was 
bound  to  learn,  or  use  reasonable  efforts  to  discover,  the  facts 
upon  which  he  relied,  and  ask  for  relief  in  apt  time.  A  delay 
of  fifteen  years  after  the  sale  was  made  and  confirmed,  before 
relief  is  asked  of  a  court  of  equity,  is  such  inexcusable  laches 
as  must  condemn  complainant's' claim  as  stale.  Noyes  v.  True, 
23  111.  503. 

It  is  also  urged  by  one  of  the  counsel  for  complainant,  in  the 
argument,  that  the  county  court  had  no  jurisdiction  to  render 
the  decree,  on  account  of  irregularities  in  the  proceedings, 
and  for  that  reason  the  sale  should  be  set  aside.  This  position 
is  fully  met  by  the  fact  the  bill  does  not  seek  to  impeach  the 
sale  on  that  ground.  The  proceedings  of  the  county  court  are 
not  brought  in  question  by  the  allegations  of  the  bill.  It  is  a 
familiar  principle  that  a  party  must  recover,  if  at  all,  accord- 
ing to  the  case  made  in  the  bill.  We  must,  therefore,  decline 
to  consider  the  objections  urged  in  the  argument  against  the 
proceedings  in  the  county  court,  as  they  do  not  arise  under  the 
pleadings  in  the  case.  When  the  case  was  before  us  at  a  former 
term,  the  decree  was  reversed  on  the  ground  the  testimony  was 
not  regarded  sufficient  to  impeach  the  sale.  The  evidence  then  in 
the  record,  upon  the  point  relied  upon,  was  the  testimony  of 
Myers  and  Kilby,  who  in  substance  testified,  on  the  day  the  land 
was  sold  they  attended  the  sale  for  the  purpose  of  bidding ;  that 
appellee,  Wilson,  agreed,  if  they  would  not  bid  against  him,  to 
give  them  $50,  in  the  event  that  he  did  not  have  to  pay  over  $6 
per  acre  for  the  land, — in  consequence  of  which  they  did  not  bid 
at  the  sale.  The  contract  was  denied  by  Wilson,  and  he  was 
somewhat  corroborated  by  one  Puterbaugh.  The  only  sub- 
stantial difference  in  the  evidence,  as  shown  by  this  record 
and  the  former  one,  is  this:  the  complainant  introduced  one 
Edwin  Kilby,  who  was  not  a  witness  on  the  former  trial,  and  he 
testified  that  he  was  present  and  heard  the  agreement  made  in 
regard  to  the  bidding,  and  gives  the  same  version  of  the  mat- 
ter as  the  other  two  witnesses  with  whom  the  alleged  agree- 
ment was  made.      There  is,  however,  a  serious  discrepancy 
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in  the  testimony  of  the  three  witnesses.  When  Myers  was 
first  sworn,  he  testified  that  no  person  was  present  when  the 
unlawful  bargain  wras  consummated  but  Wilson,  Francis  O. 
Kilby  and  himself.  When  Francis  O.  Kilby  was  placed  upon 
the  stand  in  the  first  instance,  he,  too,  swore  "  Edward  Wilson, 
Myers  and  myself  were  all  that  were  present."  Now,  it  is 
somewhat  remarkable  that  Edwin  Kilby  should  have  been 
present  and  heard  the  consummation  of  the  contract,  and  each 
and  every  one  of  the  parties  who  were  engaged  in  the  nego- 
tiation be  able  to  swear  that  he  was  not  there.  They  do  not 
put  the  matter  in  a  mild  form,  and  say  they  did  not  see  him  or 
recollect  of  his  being  present,  but  they  testify  positively  that 
only  three  persons  were  present  when  the  arrangement  was 
made.  If  the  united  evidence  of  these  two  witnesses  on  the  part 
of  complainant  be  true,  then  it  necessarily  follows  that  Edwin 
Kilby  knows  nothing  in  regard  to  the  transaction.  When  the 
case  was  before  us  at  the  former  term,  it  was  said,  a  court  of  equity 
will  not  permit  a  judicial  sale  to  be  set  aside  without  clear  and 
satisfactory  proof.  This  sale  was  made  in  1861.  The  purchaser 
was  allowed,  without  objection  from  complainant,  to  improve 
the  land,  redeem  it  from  tax  sales,  and  hold  it  for  eight  years, 
before  the  complainant  utters  a  word  of  complaint  or  objection. 
This,  clearly,  is  inexcusable.  The  complainant  ought  to  be 
concluded  by  his  laches.  At  all  events,  where  there  has  been 
such  great  delay,  a  court  of  equity  will  not  lend  its  aid  to  dis- 
turb a  judicial  sale,  unless  complainant  makes  out  a  clear  case 
by  satisfactory  proof.  Such,  however,  is  not  this  case.  The 
evidence  is  contradictory  and  unsatisfactory. 
The  decree  dismissing  the  bill  will  be  affirmed. 

Decree  affirmed. 
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Alexander  Barr 


The  Village  of  Auburn. 

1.  Ordinances — book  of,  prima  facie  evidence  of  adoption.  The  book  of  ordi- 
nances of  a  village  incorporated  under  the  general  law,  containing  an  ordinance 
alleged  to  have  been  violated,  is  prima  facie  evidence  of  its  passage. 

2.  Same — evidence  as  to  passage  of  ordinance  by  requisite  majority.  Section  41 
of  the  general  law  for  the  incorporation  of  villages,  etc.,  provides  that  "  the 
yeas  and  nays  shall  be  taken  upon  the  passage  of  all  ordinances,  *  ':ic'  "*" 
which  shall  be  entered  on  the  journal  of  its  proceedings;  and  the  concurrence 
of  a  majoi'ity  of  all  the  members  elected  in  the  city  council  shall  be  necessary 
to  the  passage  of  any  such  ordinance:'  The  board  of  trustees  of  a  village  in- 
corporated under  this  act  consisted  of  six  members.  The  journal  of  the  pro- 
ceedings  of  the  board  showed  that  only  one  member,  naming  him,  was  absent 
from  the  meeting  of  the  board  at  which  a  certain  ordinance  was  alleged  to 
have  passed,  and  contained  this  entry:    "On  motion  of  (one  of  the  members), 

•the  following  ordinance  (the  one  in  question)  was  unanimously  adopted."  It 
was  held,  the  showing  of  the  journal  was  sufficient  in  regard  to  the  proper 
passage  of  the  ordinance. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 


Messrs.  Robinson,  Knapp  &  Shutt,  for  the  appellant. 

Messrs.  Patton  &  Lanphier,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  against  the  appellant  for  the  viola- 
tion of  an  alleged  ordinance  of  the  village  of  Auburn,  prohib- 
iting the  sale  of  intoxicating  liquors  within  its  corporate  limits, 
resulting  in  his  conviction  and  a  fine  of  $35. 

Upon  this  appeal,  the  only  question  presented  is,  whether 
the  evidence  shows  that  the  ordinance  under  which  appellant 
was  convicted  was  not  legally  adopted. 

It  was  admitted  that  the  village  of  Auburn  was  duly  incor- 
porated under  the  general  law,  being  chap.  24,  Rev.  Stat.  1874. 
Prima,  facie  evidence  was  given  of  the  passage  of  the  ordinance 
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by  the  introduction  in  evidence  of  the  record  or  book  of  ordi- 
nances provided  for  by  sec.  82  of  the  act,  which  contained  the 
ordinance.  The  journal  of  the  proceedings  of  the  board  of 
trustees  of  the  village  was  also  in  evidence. 

That  journal  shows  that  at  a  meeting  of  said  board  of  trus- 
tees, July  22,  1873,  "  on  motion  of  William  Brownell,  the 
following  ordinance  (the  one  in  question)  was  unanimously 
adopted,"  and  this  is  all  that  the  journal  shows  of  the  manner 
in  which  the  ordinance  was  passed. 

Section  41  of  the  act  provides,  "  The  yeas  and  nays  shall  be 
taken  upon  the  passage  of  all  ordinances,  and  on. all  proposi- 
tions to  create  any  liability  against  the  city,  or  for  the  expendi- 
ture or  appropriation  of  its  money,  and  in  all  other  cases  at 
the  request  of  any  member,  which  shall  be  entered  on  the 
journal  of  its  proceedings;  and  the  concurrence  of  a  majority 
of  all  the  members  elected  in  the  city  council  shall  be  necessary  I 
to  the  passage  of  any  such  ordinance  or  proposition." 

The  point  which  is  made  is,  that  the  journal  does  not  show 
that  the  yeas  and  nays  were  taken  upon  the  passage  of  the 
ordinance,  and  the  entry  thereof  on  the  journal — that  it  is  an 
imperative  requirement  of  the  statute  that  the  yeas  and  nays 
shall  be  taken  and  entered  on  the  journal,  and  that  the  same 
is  essential  to  the  validity  of  the  ordinance,  referring  to  Spang- 
ler  v.  Jacoby,  14  111.  297,  where,  in  respect  to  a  similar  con- 
stitutional provision  respecting  the  passage  of  bills  by  the 
General  Assembly,  it  was  held  that  such  directions  were  im- 
perative. It  is  a  mandatory  portion  of  this  section  of  the 
act  that  the  concurrence  of  a  majority  of  all  the  members 
elected  is  necessary  to  the  passage  of  an  ordinance.  The 
purpose  of  the  requirement  that  the  vote  should  be  entered  on 
the  journal,  was  that  it  might  appear  thereby  whether  the 
ordinance  was  passed  by  the  majority  required  by  the  statute. 
Such  was  considered  as  the  purpose  of  the  requirement  in 
Spangler  v.  Jacoby,  and  it  was  said  there  that  it  must  appear 
on  the  face  of  the  journal  that  the  bill  passed  by  a  constitu- 
tional majority. 
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Mr.  Justice  Dickey,  dissenting. 

It  was  admitted  here  at  the  trial,  that  the  board  of  trustees 
of  this  village  was  composed  of  six  members.  The  journal 
shows  that  only  one  member,  Mr.  Foster,  was  absent  from  the 
meeting  of  the  board  at  which  the  ordinance  was  unanimously 
passed,  and  the  journal  showing  that  the  ordinance  was  unani- 
mously adopted,  it  must  have  received  the  votes  of  a  majority 
of  all  the  members  elected,  and  hence  it  appears  on  the  face 
of  the  journal  that  the  ordinance  passed  with  the  concurrence 
of  a  majority  of  the  members  elected  of  the  body  passing  the 
same.  This,  we  think,  is  the  essential  thing,  and  we  are  in- 
clined to  hold  that  the  showing  of  the  journal  is  sufficient  in 
this  regard,  and  hence,  that  the  journal  itself  does  not  rebut 
the  prima  facie  proof  made  of  the  legal  passage  of  the  ordi- 
nance by  the  introduction  in  evidence  of  the  book  of  ordinances 
containing  the  same.' 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Dickey,  dissenting : 

The  entering  upon  the  journal  of  the  ayes  and  noes  upon  the 
final  vote,  is  made  by  the  statute  the  test  of  the  passage  of  an 
ordinance  by  the  required  majority.  This  journal  shows  that 
five  out  of  six  of  the  members  of  the  city  council  were  present 
when  the  board  met,  other  business  was  first  transacted,  and 
then  this  ordinance  was  passed.  It  may  be  that  two  of  these  five 
members  may  have  absented  themselves,  and  that  this  ordi- 
nance was  then  unanimously  passed  by  only  three  members 
of  the  council.  The  calling  of  the  ayes  and  noes  is  required 
by  the  statute,  that  it  may  affirmatively  appear  who  were  pres- 
ent at  the  passage  of  the  ordinance.  The  door  for  the  surrep- 
titious passage  of  ordinances,  which  I  think  was  closed  by 
the  statute,  ought  not  to  be  opened  by  judicial  construction. 
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Lttcinda  G.  Bent 


Mary  B.  Coleman  et  al. 

1.  Mistake — evidence  required  to  correct.  As  against  subsequent  purchasers 
and  incumbrancers,  a  mistake  in  a  deed  or  mortgage  will  not  be  corrected 
without  clear  and  positive  averments  supported  by  satisfactory  proof. 

2.  Notice — by  facts  to  put  party  on  inquiry.  A  party  having  notice  of  such 
facts  as  would  put  a  prudent  person  on  inquiry,  is  chargeable  with  notice  of 
other  facts  to  which  by  diligent  inquiry  and  investigation  he  would  have  been 
led. 

3.  Same — of  mortgage  in  which  a  mistake  occurs  in  description.  Where  a  mort- 
gage described  the  land  as  "  beginning  two  hundreds  north  of  the  south-west 
corner  of  section  number  34,"  etc.,  omitting  the  word  "rods"  after  the  word 
"  hundreds,"  and  the  deed  of  the  land  to  the  mortgagor,  which  was  recorded, 
described  the  land  correctly  as  beginning  two  hundred  rods  north  of  the  same 
corner,  and  where  a  subsequent  mortgagee  knew  the  land  was  occupied  by 
the  mortgagor  as  his  homestead  until  after  the  date  of  the  last  mortgage 
given  by  him,  and  for  a  period  of  near  twenty  years,  it  was  held  .  that  the 
record,  with  the  other  facts,  was  sufficient  to  charge  the  subsequent  mortgagee 
with  notice  of  such  prior  mortgage,  and  that  it  was  intended  to  be  upon  the 
same  land  mortgaged  to  them. 

4.  Error— that  does  not  prejudice.  The  admission  of  the  wife  of  a  party  as 
a  witness,  whose  testimony  is  not  of  a  nature  to  injure  the  adverse  party,  is 
no  ground  for  reversal. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Reeves,  Judge,  presiding. 

Mr.  Ira  J.  Bloomfield,  for  the  appellant. 

Messrs.  Gapen  &  Ewing,  and  Mr.  Walter  M.  Hatch, 
for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  McLean  circuit  court, 
exhibited  by  Mary  B.  Coleman  and  Louisa  B.  Blenkison, 
complainants,  and  to  which  Origen  M.  Coleman,  Francis  Cole- 
man, Sarah  Coleman  and  Lucinda  G.  Bent,  with  others  were 
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made  defendants,  to  foreclose  a  mortgage  alleged  to  have  been 
executed  by  Origen  M.  Coleman  to  complainants  on  February 
18,  1874,  to  secure  the  payment  of  certain  promissory  notes 
executed  on  that  day  to  complainants,  the  premises  described 
in  the  deed  of  mortgage  being  lot  No.  3  of  the  north-west 
quarter  of  section  No.  34,  township  24  north,  range  2  east  of 
the  third  principal  meridian,  containing  forty  acres  of  land; 
also  a  strip  of  land  part  of  section  33,  excepting  out  of  the 
first  named  tract  a  half-acre  tract  of  land  deeded  to  Myron  T. 
Coleman,  describing  the  same  by  metes  and  bounds,  all  lying 
in  McLean  county,  State  of  Illinois. 

Francis  Coleman  and  Sarah  Coleman  put  in  their  answers 
to  the  bill,  claiming  and  insisting  they  had  a  mortgage  on 
the  same  premises,  executed  by  O.  M.  Coleman  to  them,  of 
a  date  prior  to  that  of  complainants'  mortgage,  and  which 
was  duly  recorded,  which  mortgage  was  executed  to  secure 
the  payment  of  one  thousand  six  hundred  dollars  which  they, 
as  executors  of  the  estate  of  Martin  Coleman,  had  loaned 
to  the  mortgagor,  O.  M.  Coleman.  They  also  filed  their  cross- 
bill setting  up  these  facts,  alleging  that  the  mortgage  was 
executed  to  them  on  May  15,  1873,  and  recorded  on  December 
26,  1873;  that  it  was  intended  by  said  mortgage  to  convey  the 
same  identical  tract  of  land  as  described  in  the  bill  of  com- 
plaint, but  under  the  following  description  :  Beginning  two 
hundreds  north  of  the  south-west  corner  of  section  34,  etc., 
while  it  was  intended  the  description  should  be,  beginning 
two  hundred  rods  north  of  the  south-west  corner,  etc. 

The  bill  prayed  for  a  correction  of  the  mistake,  and  that 
their  mortgage  be  decreed  a  first  lien  on  the  premises. 

Lucinda  G.  Bent  put  in  her  answer  to  the  original  bill  and 
to  the  cross-bill,  claiming  and  alleging  that  the  indebtedness 
claimed  is  fraudulent,  and  denies  that  O.  M.  Coleman  ever 
delivered  any  valid  mortgage  to  the  complainants  in  either  bill, 
but  that  O.  M.  Coleman  was  justly  indebted  to  her  in  the  sum 
of  one  thousand  eight  hundred  and  fifty  dollars  with  interest, 
evidenced  by  two  promissory  notes,  and  on  December  10,  1874, 


366  Bent  v.  Coleman  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

made  and  delivered  to  her  a  mortgage  on  the  property  described 
in  the  original  bill,  which  was  duly  recorded  ;  the  said  indebt- 
edness being  for  money  actually  loaned  to  Coleman,  she  hav- 
ing no  knowledge  of  the  mortgage  mentioned  in  the  original  bill 
or  cross-bill.  This  defendant  also  filed  her  cross-bill  setting 
up  these  facts,  and  claims  that  her  mortgage  is  superior  and 
prior  to  the  others  described  and  set  up  in  the  original  and 
cross  bills,  and  is  the  first  valid  lien  on  the  premises,  and  had 
no  knowledge  of  any  other  lien. 

This  cross-bill  was  answered  by  O.  M.  Coleman,  Mary  B. 
Coleman,  Francis  Coleman  and  others,  claiming  that  all  the 
interest  of  Lucinda  G.  Bent  was  merged  in  a  deed  from  Joseph 
Carter,  assignee  in  bankruptcy  of  O.  M.  Coleman,  setting 
out  the  bankruptcy  proceedings,  the  appointment  of  Carter  as 
assignee,  and  a  sale  by  him  of  the  premises  to  Lucinda  G.  Bent, 
and  a  sale  by  her  to  William  A.  Watson  of  all  her  interest 
in  the  premises. 

There  were  replications  to  the  answer,  and  other  proceedings 
not  important  to  notice. 

The  cause  was  referred  to  a  special  master,  to  whose  report 
exceptions  were  filed  by  Lucinda  G.  Bent  and  others,  which 
were  disallowed,  and  the  court  decreed,  among  other  mat- 
ters not  necessary  to  notice,  that  there  was  due  Lucinda  G. 
Bent  on  her  note  and  mortgage  the  sum  of  one  thousand 
nine  hundred  and  sixty-four  dollars  and  twenty-eight  cents, 
and  as  to  the  cross-bill  of  Francis  Coleman  and  Sarah  Cole- 
man, the  court  found  the  allegations  to  be  true,  and  that  the 
defendant,  Origen  M.  Coleman,  was,  on  May  15,  1873,  in- 
debted to  the  complainants  as  executor  and  executrix  of  Martin 
Coleman,  deceased,  in  the  sum  of  one  thousand  six  hundred 
dollars  for  borrowed  money,  and  that,  to  secure  the  payment 
of  the  same,  he  executed  a  mortgage  to  Francis  and  Sarah 
Coleman,  which  was  delivered  and  recorded ;  that  by  mutual 
mistake  the  description  was  written,  "  Beginning  two  hundreds 
north  of  said  south-west  corner  of  section  34, "  whereby  the 
word  "  rods  "  was  left   out  after  the  words  "  two  hundreds," 
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and  that  each  and  all  of  the  defendants  had  due  notice  of  the 
mistake  before  they  acquired  any  right,  title,  interest  or  equity 
to  the  premises,  and  that  the  land  intended  to  be  conveyed  by 
the  mortgage  was  the  same  land  as  herein  properly  above 
described,  and  was  the  same  land  mortgaged  to  the  other  defend- 
ants as  lot  No.  3  of  the  north-west  quarter  of  section  34,  and 
that  the  description  in  the  mortgage  executed  to  Francis  and 
Sarah  Coleman  by  Origen  M.  Coleman,  be  amended  so  as  to 
read,  "  beginning  two  hundred  rods  north  of  the  south-west 
corner  of  section  34,  township  24  north,  range  2  east  of  the 
third  principal  meridian,  tKence  north  40  rods,  thence  east 
160  rods,  thence  south  40  rods,  thence  west  160  rods  to  the  place 
of  beginning,"  and  that  the  record  of  each  mortgage  be  so 
amended  as  to  conform  to  this  description,  and  that  the  same 
be  a  first  lien  on  the  premises. 

From  this  decree  Lucinda  G.  Bent  appeals,  and  assigns  vari- 
ious  errors,  the  most  important  of  which  is,  altering  and  cor- 
recting the  alleged  mistake  in  the  mortgage,  and  making  the 
same  a  first  lien  on  the  premises  in  controversy. 

The  doctrine  insisted  upon  by  appellant,  that,  as  against 
subsequent  purchasers  and  incumbrancers,  mistakes  in  a  deed 
will  not  be  corrected  without  clear  and  positive  averments, 
supported  by  satisfactory  proof,  can  not  be  questioned.  It  is 
fully  recognized  in  Broadwell  v.  Broadwell,  1  Gilm.  599,  in 
Hunter  v.  Bilyeu  et  al.  30  111.  228,  and  other  cases. 

We  think  the  evidence  is  quite  satisfactory,  there  was  a 
mutual  mistake  in  describing  the  land  intended  to  be  conveyed 
by  this  mortgage,  and  that  the  description  should  be  that  found 
by  the  court  in  the  decree.  But  the  question  remains,  and  is 
really  the  important  question,  did  appellant,  by  the  deed  as 
recorded,  have  actual  or  constructive  notice  which  should 
affect  her,  she  being  a  subsequent  incumbrancer? 

O.  M.  Coleman  testifies  in  the  most  positive  terms,  that  all 
three  mortgagees,  appellant  being  one,  knew  he  lived  on  the 
land  mortgaged,  and  they  all  knew  the  premises  mortgaged 
was  his  home  place.     Appellant  contradicts  this,  and  testifies 
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the  first  notice  she  had  of  her  mortgage  was  through  the  mail. 
She  received  the  recorder's  check  inclosed  in  a  letter  from  Mr. 
Coleman,  leaving  it  to  be  inferred  she  was  not  present  and 
knew  nothing  about  the  execution  of  her  mortgage.  Be  this 
as  it  may,  the  question  recurs,  did  appellant  have  constructive 
notice  of  this  fact?  Was  there  sufficient  developed  by  the 
record  of  this  mortgage  made  in  December,  1873,  some 
months  prior  to  the  execution  of  her  mortgage,  to  put  her  upon 
inquiry  to  ascertain  the  true  fact  ? 

From  Doyle  et  al.  v.  Teas  et  al.  4  Scam.  202,  to  Erichson  v. 
Rafferty,  79  111.  209,  the  doctrine  has  not  been  essentially 
departed  from,  a  party  having  notice  of  such  facts  as  would 
put  a  prudent  person  on  inquiry,  is  chargeable  with  a  knowl- 
edge of  other  facts  to  which  by  diligent  inquiry  and  investi- 
gation he  would  have  been  led. 

It  was  said  in  Merriek  v.  Wallace,  19  111.  486,  that  the  record 
of  a  deed  describing  premises  by  an  impossible  sectional  num- 
ber, was  sufficient  to  put  a  party  purchasing  the  same  quarter 
upon  inquiry,  and  might  amount  to  notice  of  a  prior  grant. 

A  person  about  to  purchase  this  tract  of  land  would  natur- 
ally inquire  into  the  title  of  the  vendor ;  he  would  ascertain 
his  source  of  title.  This  is  the  ordinary  and  usually  the  first 
inquiry.  By  turning  to  the  records  he  would  discover  his 
vendor  purchased  the  land  of  James  Corunda,  and  received 
a  deed  therefor  on  April  11,  1855,  in  which  the  land  was 
described  as  follows  :  Commencing  two  hundred  rods  north 
of  the  south-west  corner,  etc.,  containing  forty  acres  of  land. 
This  deed  was  filed  for  record  on  April  13,  1855,  and  recorded 
May  4,  1855,  and  thereby  open  to  the  inspection  of  all  persons. 
This  reference,  which  a  person  of  the  most  ordinary  prudence 
would  make,  would  have  satisfied  a  searcher  for  the  truth 
there  was  a  mistake  in  the  description,  and  in  this  case  the 
more  especially,  as  all  the  mortgagees  holding  by  mortgages 
subsequent,  knew  the  land  mortgaged  was  the  homestead  of 
their  grantor.  It  was  a  well  improved  tract,  inclosed  by  a 
growing  hedge,  with  a  comfortable  dwelling  and  other  struc- 
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tures  of  a  permanent  and  valuable  character.  The  mortgagor 
occupied  it  from  the  time  of  his  purchase  from  Corunda  to  the 
date  of  the  last  mortgage,  something  like  twenty  years.  Appel- 
lant was  familiar  with  the  place,  being  a  frequent  visitor  there, 
and  knew  when  she  took  her  mortgage  it  was  his  home  place, 
and  the  record  would  have  told  her  it  was  the  forty  acres  he 
purchased  of  James  Corunda. 

There  was  another  item  of  sufficient  importance  to  put  appel- 
lant on  inquiry.  It  appears  on  November  5,  1855,  O.  M.  Cole- 
man had  executed  a  mortgage  on  this  land,  correctly  describing 
it,  to  his  father,  Martin  Coleman.  On  the  day  the  mortgage 
in  question  was  filed  for  record,  one  of  the  parties  therein, 
Francis  Coleman,  filed  for  record  a  release  of  this  mortgage, 
as  one  of  the  executors  of  Martin  Coleman,  deceased,  and 
Sarah  Coleman,  the  executrix  of  the  same,  released  the  mort- 
gage on  the  margin  of  the  record  thereof.  This  was  done  by 
them  as  representatives  of  the  estate  of  Martin  Coleman,  de- 
ceased. A  marginal  note  of  this  release  was  made  by  the 
recorder  on  the  record  of  this  defectively  described  mortgage, 
being  the  mortgage  in  question,  and  could  be  plainly  seen  by 
every  one  desirous  of  ascertaining  facts. 

We  are  of  opinion,  these  facts  were  sufficient  to  charge  ap- 
pellant with  notice  of  this  mortgage,  and  to  inform  her  that 
the  land  conveyed  by  it  was  the  same  land  as  that  described 
in  the  deed  to  her. 

We  do  not  deem  it  necessary  to  refer  to  any  other  fact  or 
circumstance  tending  to  arouse  inquiry  on  the  part  of  appel- 
lant, as  sufficient  appears  for  that  purpose. 

Other  points  are  made  by  appellant, — one,  that  Lucy  M.  B. 
Coleman,  the  wife  of  O.  M.  Coleman,  was  examined  as  a  wit- 
ness in  behalf  of  appellees.  We  do  not  perceive  that  her  evi- 
dence was  of  a  nature  to  do  any  injury  to  appellant. 

In  the  view  we  have  taken  of  this  case,  we  do  not  deem  it 
necessary  to  inquire  into  the  effect  of  the  purchase  by  appel- 
lant of  this  land  under  the  sale  of  O.  M.  Coleman's  assignee 
under  the  proceedings  in  bankruptcy,  being  well  satisfied  ap- 
24—89  III. 
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pellant  had   notice  of  the  mistake  in  the  description  of  the 
premises. 

But  the  decree  must  be  reversed,  for  the  reason,  in  disposing 
of  appellant's  claim,  a  less  amount  has  been  adjudged  to  her 
than  the  proofs  warrant.  The  proof  shows  she  held  two  notes, 
one  dated  November  14,  1873,  for  three  hundred  and  fifty 
dollars,  due  two  years  after  date,  and  another  for  one  thousand 
five  hundred  dollars,  dated  June  5,  1874,  due  three  years  after 
date,  with  interest  at  the  rate  of  ten  per  centum  per  annum. 
The  first  note  had  not  been  diminished  in  amount  by  any  pay- 
ment thereon,  save  the  payment  of  the  interest,  the  principal 
remaining  the  same.  Near  three  years'  interest  was  due  on 
the  other  note,  being  about  four  hundred  and  fifty  dollars. 
These  several  sums  aggregate  twenty-three  hundred  dollars. 
The  decree  is  for  one  thousand  nine  hundred  and  sixty-four 
dollars  and  twenty-eight  cents,  only.  For  this  the  decree  must 
be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Scott  :  I  concur  in  reversing  the  decree  in 
this  case,  but  not  in  all  the  views  expressed  in  the  opinion. 


Francis  Lavalle 


Nicholas  Strobel. 

1.  Cahokia  commons — constitutional  provision.  Section  8  of  article  8  of  the 
constitution  of  1818,  securing  to  the  inhabitants  of  villages,  etc.,  grants  of  com- 
mons, and  prohibiting  the  sale,  leasing  or  division  of  the  same,  does  not  apply 
to  the  commons  of  the  towns  or  villages  of  Cahokia  or  Prairie  du  Pont,  but 
leaves  them  to  be  governed  and  controlled  by  the  general  laws  regulating  alien- 
ations and  partitions,  giving  the  General  Assembly  power  to  place  them  under 
the  same  prohibitions  that  were  imposed  on  other  towns  or  villages  holding 
eommons. 
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2.  Common  law — in  force  in  1787.  The  common  law  of  England,  of  a  gen- 
eral nature,  and  applicable  to  our  condition,  and  all  statutes  in  aid  thereof  to 
supply  defects  therein,  with  some  exceptions  prior  to  the  year  1607,  were  in 
force  in  Illinois  after  the  cession  by  Great  Britain,  such  having  been  the  law 
of  Virginia  prior  to  the  cession  by  that  State. 

3.  Ordinance  of  1787 — effect  on  wills  and  deeds.  The  second  section  of  the 
ordinance  of  1787,  preserving  to  the  French  and  Canadian  inhabitants  of  Vin- 
cennes  and  the  Kaskaskias  and  neighboring  villages,  etc.,  their  laws  and  cus- 
toms then  in  force  relative  to  the  descent  and  conveyance  of  property,  did  not 
compel  them  to  devise  and  convey  property  in  accordance  with  their  laws  and 
customs,  and  wills  and  conveyances  executed  by  them  in  accordance  with  the 
requirements  of  the  act  of  1787  and  the  common  law  are  unquestionably  valid. 

4.  Partition — verbal,  be/ore  passage  of  the  Statute  of  Frauds.  Before  the 
adoption  of  the  Statute  of  Frauds,  a  partition  of  lands  made  by  verbal  agree- 
ment was  binding,  if  followed  by  livery  of  seizin,  and  an  agreement  in  writing 
to  make  partition  had  the  same  effect  as  an  actual  partition  at  law. 

5.  Same — of  common  lands  by  plat  laying  off  the  same  into  town  lots.  Where 
persons  having  a  common  interest  in  lands,  appointed  agents  with  power  to 
lay  off,  survey  and  plat  a  part  of  such  lands  into  a  town,  and  when  thus  platted, 
to  divide  the  lots  among  the  several  claimants  according  to  their  respective 
interests,  which  was  done,  and  each  claimant's  name  was  written  upon  the  lot 
assigned  to  him,  it  was  held  that  this  was  a  valid  partition,  and  that  the  plat 
when  recorded  passed  the  title  in  severalty  to  the  persons  whose  names  were 
so  written  upon  the  lots  in  the  plat,  as  to  the  lot  or  lots  upon  which  his  or 
their  names  were  affixed,  and  an  act  of  Congress  confirming  the  plat  and  dis- 
tribution made  was  held  to  pass  the  legal  title  to  the  several  distributees, 
if  it  was  then  in  the  Government. 

6.  Same— when  conveyances  presumed.  After  acquiescence  in  a  partition  of 
lands  for  a  great  period  of  time  without  any  question  of  its  validity,  it  will  be 
presumed,  if  necessary  to  sustain  the  same,  that  proper  partition  deeds  were 
executed  by  the  parties  in  interest. 

7.  Acknowledgment — of  plat  of  town  in  1825.  The  law  in  force  in  1825, 
in  relation  to  the  laying  out  of  a  town  and  platting  the  same,  prescribed  no 
particular  form  for  the  acknowledgment  of  the  plat.  A  statement  therein  that 
the  parties  acknowledged  the  within  to  be  a  true  plat  of  the  town,  and  that  the 
names  of  the  several  persons  which  appear  thereon  are  the  names  of  the  first 
claimants  to  the  several  lots  to  which  the  said  persons'  names  are  affixed,  fully 
complies  with  the  statute  then  in  force. 

8.  Limitation — twenty  years'  adverse  possession.  Twenty  years  of  actual 
possession  of  land,  claiming  title  against  all  the  world,  forms  a  complete  bar  to 
a  recovery  in  ejectment  against  the  occupant. 

9.  Same — when  in  favor  of  tenant  injsommon.  If  a  tenant  in  common  dis- 
siezes   his  co-tenant,   claiming   the   land   as  his  own,  and   keeps  him  out,  not 
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recognizing  his  rights,  but  denying  them,  the  Statute  of  Limitations  will  run 
and  bar  a  recovery,  the  same  as  if  they  were  not  tenants  in  common,  and  this 
whether  the  estate  is  a  legal  one  in  the  tenants  in  common,  or  is  held  in  trust 
for  the  use  and  benefit  of  such  tenants. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  of  ejectment  by  Francis  Lavalle,  super- 
visor of  the  village  of  Cahokia,'  against  Nicholas  Strobel,  for 
lot  303  of  the  Cahokia  commons,  which  lot  embraces  the 
entire  plat  of  Illinois  City,  which  consists  of  964  lots  of  equal 
size,  numbered  from  1  to  964,  its  streets,  avenues,  alleys, 
public  square,  a  Protestant  and  a  Catholic  graveyard,  located 
in  the  town  plat.  By  agreement  the  controversy  was  confined 
to  lot  32  of  Illinois  City. 

The  plaintiff  relied  on  section  5  of  the  act  of  Congress  of 
March  3,  1791,  (U.  S.  Statutes  at  Large,  Vol.  1,  p.  221.)  It 
reads : 

Sec.  5.  And  he  it  further  enacted,  That  a  tract  of  land,  con- 
taining about  five  thousand  four  hundred  acres,  which  for 
many  years  has  been  fenced  and  used  by  the  inhabitants  of  Vin- 
cennes  as  a  common,  also  a  tract  of  land  including  the  villages 
of  Cohos  and  Prairie  du  Pont,  and  heretofore  used  by  the  inhabi- 
tants of  said  villages  as  a  common,  be  and  the  same  are  here- 
by appropriated  to  the  use  of  the  inhabitants  of  Vincennes 
and  of  the  said  villages  respectively,  to  be  used  by  them  as  a 
common,  until  otherwise  disposed  of  by  law. 

The  plaintiff  also  introduced  in  evidence  the  American  State 
papers  relating  to  Public  Lands,  (Duff  Green's  edition,)  and 
read  the  part  thereof  relating  to  the  common  fields,  village 
lots  and  commons  of  Cahokia,  viz:  the  report  of  the  commis- 
sioners (Backus  and  Jones),  as  follows:  (See  Vol.  II,  p.  167.) 
Report  on  the  commons  and  common  field  tract  and  town  lots 
of  the  villages  of  Caholcia  and  Prairie  du  Pont. 

"A  tract  of  four  leagues  of  land  square,"  as  expressed  in  the 
grant,  on  the  22d  day  of  June,-  1722,  was  granted  to  the  mis- 
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sionaries  of  Cahokia  and  Tamarois,  who  seem  to  have  been 
under  the  control  of  the  Bishop  of  Quebec,  by  Pierre  Duguet 
de  Boisbriant,  first  Lieutenant  of  the  King  of  France  for  the 
province  of  Louisiana,  and  commandant  in  the  Illinois,  and 
Marc  Antoine  de  la  Loire  Des  Ursins,  principal  commissary 
of  the  royal  company  of  the  Indies;  (see  United  States  Register, 
Book  of  Translations,  p.  208,)  bounded  on  the  west  by  the 
Mississippi,  including  the  adjacent  islands,  beginning  "  a  quar- 
ter of  a  league  above  the  little  river  of  Cahokia,"  and  extend- 
ing south  and  east  for  quantity. 

This  grant  was  in  fee  simple,  and  from  it  have  emanated  the 
titles  to  the  lands  which  form  the  subject  of  this  report. 

In  respect  to  the  commons,  the  report  stated :  By  the  fifth 
section  of  the  law  of  the  Congress  of  1791,  it  is  provided,  that 
"a  tract  of  land  including  the  villages  of  Cahokia  and  Prairie 
du  Pont,  and  heretofore  used  by  the  inhabitants  of  the  said  vil- 
lages as  a  common,  be  and  the  same  is  hereby  appropriated  to 
the  use  of  the  inhabitants  of  the  said  villages  respectively,  as  a 
common." 

As  the  limits  of  the  said  commons  were  left  by  the  said  law 
undefined,  and  could  not  be  found  described  in  the  ancient 
records,  it  became  a  subject  of  compromise  and  agreement 
between  the  citizens  of  the  said  villages  and  the  acting  Gover- 
nor of  the  territory,  about  the  year  1797  ;  and  by  their  consent 
two  tracts,  containing,  in  the  whole,  five  thousand  four  hundred 
acres,  ordered  to  be  laid  off  for  this  purpose,  were  surveyed 
accordingly  by  a  surveyor  appointed  by  Governor  St.  Clair. 

But  on  an  examination  into  this  business,  the  commissioners 
have  discovered  that  the  said  surveys  have  been  inaccu- 
rately and  improperly  made,  that  for  Cahokia  in  particular, 
containing  (instead  of  about  four  thousand  acres,  as  it  ought 
to  have  contained)  about  twenty  thousand  acres.  This  circum- 
stance, and  the  situation  of  the  said  tracts  not  accommodating 
the  inhabitants,  this  board  have  thought  proper,  at  their  re- 
quest, to  permit  a  new  location  to  be  made  for  each  of  the  said 
villages,  on  lands  more  conveniently  situated  for  them.     The 
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limits  and  position  of  that  part  which  has  been  re-located,  will 
be  found  described  in  the  annexed  plats. 

We  have  the  more  readily  done  this  as  the  land  which  the 
inhabitants  abandon  is  of  more  value  to  the  United  States  than 
that  which  they  have  taken. 

As  to  the  Common  Field,  the  report  states :  This  tract,  as  will 
be  seen  by  the  plat  and  list  of  claims  annexed,  is  composed 
of  the  various  grants  or  allotments  made  to  the  several  inhabi- 
tants of  these  villages,  and  from  the  first  has  been  inclosed  by 
a  common  fence. 

The  original  boundaries  of  this  tract  have  been  found  by 
the  present  surveyor,  and  there  seems  to  be  no  dispute  between 
the  individuals  claiming  here,  about  their  titles  or  their  boun- 
daries. 

In  respect  to  Town  Lots :  These  are  similarly  situated  with 
the  common  field  lands.  We  do,  therefore,  declare  that  the 
United  States  have  no  interest  in  the  lands  here  reported  on, 
and  affirm  to  the  said  several  claimants  in  possession,  the  said 
lands,  leaving  it  to  those  who  may  be  injured  by  any  error 
which  may  possibly  have  been  committed  in  the  premises,  to 
pursue  their  remedy  in  a  court  of  law. 

To  this  report  was  appended  the  following  note: 

As  special  confirmations  have  heretofore  been  made,  inconsistent  with 
the  descriptions  in  the  annexed  plat  of  Cahokia  common  field,  we  think 
it  here  necessary  to  remark  that  none  of  the  allotments  in  the  said  field  ex- 
tended toward  the  Mississippi,  over  the  rigolet  or  river  L'Abbe,  (so  called;) 
and  that  it  ought  to  be  declared,  by  law,  that  any  confirmations  made,  giving 
a  greater  extension  to  the  said  settlements  toward  the  Mississippi,  shall  be 
null  and  void. 

Commissioner's  office,  Kaskaskia,  December  31,  1809.         Michael  Jones. 

E.  Backus. 

The  plaintiff  also  gave  in  evidence  a  plat  of  United  States 
survey  No.  777  as  one  of  the  tracts  of  land  referred  to  in  that 
report,  "On  the  commons."  This  survey  contains  one  thous- 
and eight  hundred  and  ninety-eight  acres,  and  upon  a  part  of 
it  "Illinois  City"  was  laid  out. 
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Also  section  3  of  the  act  of  Congress,  of  February  20,  1812, 
(U.  S.  Statutes  at  Large,  Vol.  II,  p.  678.)     It  reads : 

Sec.  3.  And  be  it  further-  enacted,  That  the  decisions  made 
by  the  commissioners  heretofore  appointed  for  the  purpose  of 
examining  the  claims  of  persons  to  lands  in  the  district  of 
Kaskaskia  in  favor  of  such  claimants  to  town  or  village  lots, 
out  lots,  or  rights  in  common  to  common  and  common  fields, 
as  entered  in  the  transcripts  of  decisions,  bearing  date  the  31st 
day  of  December,  1809,  which  have  been  transmitted  by  the 
said  commissioners  to  the  Secretary  of  the  Treasury  according 
to  law,  be  confirmed  to  all  such  rightful  claimants  according 
to  their  respective  rights  thereto  :  Provided,  that  nothing 
herein  contained  shall  be  construed  to  confirm  any  particular 
decision  heretofore  made  in  favor  of  any  individual,  or  to  affect 
the  right  of  any  other  individual  claiming  the  same  land;  but 
such  conflicting  claims  shall  be  decided  according  to  law  by 
the  proper  tribunal. 

The  plaintiff  also  gave  in  evidence  the  plat  of  Illinois  City. 
This  plat  was  recorded  in  the  recorder's  office  of  St.  Clair 
county,  in  book  E,  pp.  301-2,  on  July  27,  1825. 

The  certificate  attached  to  and  recorded  with  this  plat,  reads 
as  follows  : 

State  of  Illinois,  St.  Clair  County — ss. 

Be  it  remembered,  that  on  the  2d  day  of  July,  A.  D.  1825, 
personally  appeared  before  me,  the  subscriber,  an  acting  justice 
of  the  peace  of  the  said  county  of  St.  Clair,  John  Hay,  John 
Hays  and  Francis  Turcotte,  three  of  the  commissioners  ap- 
pointed by  an  act  of  Congress,  passed  the  first  of  May,  A.  D. 
1820,  entitled  "An  act  confirming  the  proceedings  of  the  inhabi- 
tants of  the  village  of  Cahokia,  in  the  State  of  Illinois,  in  laying 
out  a  town  on  the  commons  of  said  village,"  who  acknowledged 
the  within  to  be  a  true  plat  of  said  town,  and  that  the  names 
of  the  several  persons  who  appear  thereon  are  the  names  of 
the  first  claimants  to  the  several  lots  to  which  the  said  persons' 
names  are  affixed. 

Acknowledged  before  and  certified  by 

Joseph  Trotier,  J.  P.    [seal.] 
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Four  of  the  lots  are  inscribed  "  Catholic  graveyard,"  four 
others  with  "English  graveyard,"  two  others  with  "  Catholic 
church,"  two  others  with  "  English  church,"  one  other  as  the 
"  public  schools,"  and  all  the  rest,  but  a  few,  with  the  names 
of  persons  as  inhabitants,  and  all  the  heads  of  families  of 
Cahokia  at  the  time  of  the  original  platting  and  distribution 
of  the  lots  in  "  Illinois  City  "  among  the  ancient  inhabitants 
of  Cahokia. 

"Lot  32"  is  inscribed  with  "Jarrot." 

The  plaintiff  finally  gave  in  evidence  the  act  of  1867,  Pri- 
vate Laws  Illinois,  1869,  Vol.  4,  p.  252,  as  authorizing  the 
supervisor  to  bring  suit,  etc. 

This  act  also  declares  that  the  act  of  January  24,  1827,  and 
the  acts  amendatory  thereto,  were  intended  and  meant  to 
enable  said  supervisor  to  sue  in  his  own  name  as  supervisor, 
in  all  actions  concerning  the  rights  and  titles  of,  and  injuries 
committed  to  said  commons. 

The  other  material  facts  appear  in  the  opinion  of  the  court. 

Mr.  M.  Millard,  for  the  appellant. 

Messrs.  Bowman  &  Halbert,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

There  was  a  village  on  a  portion  of  the  Cahokia  commons, 
on  the  18th  day  of  September,  1817,  and  residing  therein 
about  fifty  families.  Some  fifty-two  of  the  male  residents  of 
the  place,  on  that  date,  executed  a  power  of  attorney  to  Nich- 
olas Jarrot,  Jesse  B.  Thomas,  John  Hay,  John  Hays  and 
Francis  Turcotte,  to  lay  out  a  town  on  a  part  of  the  common 
east  of  the  village  of  Cahokia,  and  to  make  a  plat  of  the  same  ; 
and  to  petition  Congress  to  grant  the  "  fee  simple  right"  to  so 
much  of  the  commons  as  would  embrace  the  town  thus  laid 
out;  and  to  distribute  among  them  their  several  shares  as  these 
commissioners  might  think  fit  and  proper.  And  also  to 
sell  such  portions,  and  convey  the   same    in    fee,     as   might 
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be  necessary  to  defray  the  expenses ;  and  in  the  absence  or 
death  of  one  or  two  of  the  attorneys,  the  others  were  empow- 
ered to  execute  and  carry  out  the  power  thus  conferred. 

This  power  of  attorney  was  acknowledged  before  a  justice 
of  the  peace  of  the  county,  and  the  county  clerk  certified  to 
his  official  capacity.  The  power  was  duly  recorded  on  the 
26th  of  September,  1817. 

The  persons  named  in  the  power  of  attorney  proceeded  to 
lay  off  and  plat  the  town,  and  named  it  "  Illinois  City."  They 
laid  off  and  designated  on  the  plat  a  public  square,  an  English 
and  a  Catholic  graveyard,  and  a  Catholic  and  an  English  church, 
and  a  public  school  on  the  grounds  they  were  to  occupy.  The 
plat  was  acknowledged  by  three  of  the  attorneys  before  a 
justice  of  the  peace  of  the  county,  on  the  2d  day  of  July,  1825, 
and  was  recorded  on  the  27th  day  of  that  month.  On  this 
plat  was  marked  the  name  of  each  person  to  whom  the  lot  or 
lots  were  awarded.  Appellee  traced  title  by  conveyances, 
from  the  persons  whose  names  were  written  on  the  lots  in  the 
plat  as  owners,  to  himself,  and  proved  that  he  had  been  in  the 
full  and  peaceable  possession  of  the  lots,  continuously,  for  more 
than  twenty  years. 

It  appears  that  after  the  survey  and  plat  were  made,  and 
before  the  plat  was  acknowledged,  the  persons  signing  the  power 
of  attorney,  in  the  month  of  Januafy,  1819,  presented  a  petition 
to  Congress,  reciting  that  they  had  caused  to  be  laid  off  into 
town  lots  a  portion  of  Cahokia  common,  and  stating  the  man- 
ner in  which  it  was  done.  They  pray  that  Congress  may 
grant  and  confirm  to  them  the  fee  simple  estate  of  the  town 
thus  laid  off,  to  the  same  extent  as  contained  in  the  plat  of 
the  town,  and  that  one  or  more  commissioners  be  appointed 
to  convey  to  each  inhabitant  his  portion  as  aforesaid  of  the 
town  lots,  and  to  convey  such  lots  as  might  be  sold  to  defray 
the  expenses  of  the  survey,  platting,  etc. 

The  committee  on  public  lands  reported  a  bill,  and  referred 
to  and  recited  the  steps  that  had  been  taken  in  laying  off  the 
town  and  the  division  of  the  lots  amongst  the  citizens  accord- 
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ing  to  their  respective  interests  therein.  And  it  seems  that  in 
pursuance  to  the  petition,  Congress  passed  this  act : 

Be  it  enacted,  etc.,  That  the  proceedings  of  the  inhabitants 
of  the  village  of  Cahokia,  in  the  State  of  Illinois,  by  their 
agents,  Jesse  B.  Thomas,  John  Hay,  John  Hays,  Nicholas 
Jarrot  and  Francis  Turcotte,  in  laying  out  a  town  called  "  Illi- 
nois City,"  on  one  of  the  tracts  of  land  confirmed  to  them  as  a 
common  by  an  act  of  Congress,  passed  on  February  20,  1812, 
and  the  distribution  made  by  the  said  agents  of  the  lots 
amongst  the  inhabitants  of  said  village  of  Cahokia,  be  and 
the  same  are  hereby  confirmed. 

Sec.  2.  And  be  it  further  enacted,  That  the  said  Jesse  B. 
Thomas,  John  Hay,  John  Hays,  Nicholas  Jarrot  and  Francis 
Turcotte,  or  any  three  of  them,  be  and  they  are  hereby  author- 
ized to  convey  by  deed,  in  fee  simple,  the  lots  that  have  here- 
tofore been  distributed  as  aforesaid  to  those  persons  or  their 
legal  representatives  to  whom  distribution  as  aforesaid  was 
made. 

It  is  said  these  lands  or  commons  were  granted  by  the  French 
government  to  the  inhabitants  first  settling  Cahokia,  and  that 
their  title  thereto  was  recognized  and  secured  to  them  by  the 
treaty  of  cession  from  that  government  to  the  government  of 
Great  Britain,  and  by  the  latter,  by  a  like  treaty  with  the  gov- 
ernment of  the  United  Stat*,  and  if  not,  then  the  act  of  Con- 
gress of  1812  granted  these  commons  to  the  inhabitants  of  that 
village.  After  the  grant,  and  the  State  government  having 
been  inaugurated,  and  Illinois  having  been  admitted  into  the 
Union,  that  Congress  had  no  further  power  to  prescribe  the 
manner  in  which  these  or  any  other  lands  not  owned  by  the 
general  government  should  be  alienated,  but  that  power  was 
vested  exclusively  in  the  State  government,  and  the  act  of 
Congress  of  May,  1820,  was  without  power,  and  confirmed  or 
conferred  no  rights  on  any  person,  but  left  them  in  common 
as  before.  It  may  be  doubtful  whether  this  act  of  Congress 
did  partition  the  lands  by  adopting  and  confirming  the  town 
plat. 


1878.]  Lav alee  v.  Strobel.  379 

Opinion  of  the  Court. 

It  is  also  contended  that  the  8th  section  of  article  8  of  the 
constitution  of  1818  provides  that  such  grants  shall  remain 
common  to  the  inhabitants  of  the  village,  etc.,  to  which  the 
grant  was  made.  The  provision  is  this:  "And  all  lands  which 
have  been  granted  as  a  common  to  the  inhabitants  of  any  town, 
hamlet,  village  or  corporation,  by  any  person,  body  politic 
or  corporate,  or  by  any  government  having  power  to  make  such 
grant,  shall  forever  remain  to  the  inhabitants  of  such  town, 
hamlet,  village  or  corporation;  and  said  commons  shall  not  be 
leased,  sold  or  divided  under  any  pretense  whatever :  provided, 
however,  that  nothing  in  this  section  shall  be  so  construed  as 
to  affect  the  commons  of  Cahokia  or  Prairie  du  Pont ;  provided, 
also,  that  the  General  Assembly  shall  have  power  and  authority 
to  grant  the  same  privileges  to  the  inhabitants  of  the  said 
villages  of  Cahokia  and  Prairie  du  Pont  as  are  hereby  granted 
to  the  inhabitants  of  other  towns,  hamlets  and  villages." 

It  is  manifest  to  our  minds  that  this  provision  of  the  funda- 
mental law  excluded  these  two  towns  or  villages  from  the 
operation  of  that  section,  and  left  them  to  be  governed  and 
controlled  by  the  general  laws  regulating  alienations  and  par- 
titions, but  at  the  same  time  empowered  the  General  Assembly 
to  place  them  under  the  same  prohibitions  that  were  imposed 
upon  other  towns  or  villages  holding  commons.  The  obscu- 
rity, if  there  is  any,  in  the  second  proviso  of  the  section,  grows 
out  of  the  term  privilege,  when  referring  to  the  provisions  re- 
lating to  other  towns  and  villages.  Now,  what  were  the  privi- 
leges granted  by  that  section  to  other  towns,  villages,  etc.? 
The  constitution  had  left  all  other  persons  and  corporations 
holding  lands  as  tenants  in  common,  with  power  to  lease,  sell 
or  divide  the  same,  and  the  framers  of  the  organic  law,  no 
doubt,  regarded  it  a  privilege  to  the  inhabitants  of  such  towns 
and  villages  to  have  a  perpetual  prohibition  placed  upon  their 
power,  and  on  any  other  power  to  lease,  sell  or  divide  their 
commons,  and  being  an  exception  from  the  general  law  on  the 
subject,  it  was  esteemed  a  privilege  and  not  a  restriction. 
These   inhabitants  being  French  in  their  origin  or  extraction, 
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and  having  acquired  these  commons,  in  accordance  with  the 
laws  of  their  own  country,  no  doubt  esteemed  it,  and  so  did  the 
framers  of  the  constitution,  as  a  great  and  valuable  privilege 
to  continue  to  hold  them  according  to  the  laws  and  customs 
of  their  mother  country  and  of  their  forefathers.  This  is,  no 
doubt,  the  reason  that  term  was  used,  as  that  was  then  its 
meaning. 

With  this  construction  the  language  of  the  section  is  harmo- 
nious, and  is  free  from  obscurity — otherwise  it  would  be 
obscure,  if  not  meaningless,  and  it  was,  no  doubt,  the  knowl- 
edge of  the  strong  predilection  of  these  French  inhabitants 
for  their  ancient  usages  and  the  customs  and  laws  under  which 
they  had  lived,  that  induced  the  convention  to  empower  the 
General  Assembly  to  restore  them  to  the  same  condition  under 
which  that  section  had  placed  the  other  towns  and  villages,  as 
to  their  commons.  But  the  General  Assembly  has  never 
adopted  such  an  enactment,  and  hence  Cahokia  and  Prairie  du 
Pont  have,  ever  since  the  State  was  organized,  been  free  from 
the  restriction  imposed  on  the  other  towns  and  villages  hold- 
ing commons. 

The  common  law  of  England,  of  a  general  nature,  and  ap- 
plicable to  our  condition,  and  all  statutes  in  aid  thereof, 
and  to  supply  defects  therein,  with  some  exceptions,  prior  to 
the  year  1607,  were  in  force  in  Illinois  Territory  after  the 
cession  by  Great  Britain,  such  having  been  the  law  of  Vir- 
ginia prior  to  the  cession  by  that  State.  It  is  true  that  the 
second  section  of  the  ordinance  of  1787  preserves  to  the  French 
and  Canadian  inhabitants  of  Vincennes  and  the  Kaskaskias 
and  neighboring  villages,  etc.,  their  laws  and  customs  then  in 
force  relative  to  the  descent  and  conveyance  of  property.  It 
was  whilst  this  law  and  the  ordinance  were  in  force  that  the  pro- 
ceeding to  partition  this  property  was  inaugurated,  and  whether, 
under  their  laws  and  customs,  they  could  make  partition  does 
not  appear.  But  this  ordinance  did  not  compel  them  to  devise 
and  convey  their  property  in  accordance  with  their  laws  and 
customs,  but  it  simply  conferred  upon  them  the  privilege  of 
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doing  so  if  they  chose.  But  wills  and  deeds  of  conveyance 
executed  by  them,  in  accordance  with  the  requirements  of  the 
act  of  1787,  and  the  common  law,  were  unquestionably  valid. 

But  this  partition  was  not  completed,  although  commenced 
before,  until  after  the  State  government  was  organized,  the 
plat  having  been  acknowledged  and  recorded  in  July,  1825. 
This,  then,  was  completed  after  the  ordinance  of  1787  had  been 
superseded  by  the  State  constitution,  which  had  excluded 
Cahokia  from  the  provision  prohibiting  such  commons  from 
ever  being  leased,  sold  or  divided,  and  the  inhabitants  of  that 
village  were  free  to  adopt  any  means  the  law  authorized  to  be 
employed  to  make  partition  of  this  land  owned  and  held  by 
them  in  common. 

The  law  then  in  force  authorized  tenants  in  common  to 
make  partition  by  bill  in  equity,  by  a  proceeding  under  the 
statute  (see  Laws  1819,  p.  385,)  or  by  agreement  by  the  owners 
themselves,  and,  until  the  adoption  of  the  Statute  of  Frauds,  a 
partition  might  be  made  by  verbal  agreement,  and  it  was  bind- 
ing if  followed  by  livery  of  seizin,  and  an  agreement  in  writing 
to  make  partition  will  have  the  same  effect  as  an  actual  parti- 
tion at  law.  2  Cruise  Dig.  484.  In  this  case  there  was  a 
written  agreement  under  seal  to  partition,  and  persons  ap- 
pointed to  make  partition. 

The  act  of  the  4th  of  January,  1825,  which  provides  for 
the  laying  off,  platting,  and  recording  town  plats,  was  in  force 
when  this  plat  was  acknowledged  and  recorded.  The  second 
section  (Sess.  Laws,  p.  54)  provides,  "that  every  donation 
or  grant  to  the  public  or  any  individual  or  individuals,  relig- 
ious society  or  societies,  or  to  any  corporation  or  bodies  pol- 
itic, marked  or  noted  as  such  on  such  plat,  wherein  any 
donation  or  grant  may  have  been  made,  shall  be  considered, 
to  all  intents  and  purposes,  as  a  general  warranty  against  such 
donor  or  donors,"  to  the  donees  or  grantees,  etc.,  for  the  pur- 
poses intended  by  the  donors,  grantors,  etc.,  and  the  third 
section  requires  the  plat  to  be  acknowledged  before  a  Justice 
of  the    Supreme    Court,  a  judge  of  the    circuit    court    or  a 
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justice  of  the  peace  of  the  county,  and  to  be  recorded  with  the 
plat.  This  plat  was  acknowledged  before  a  justice  of  the 
peace  of  St.  Clair  county,  and  the  acknowledgment  states  that 
it  was  a  true  plat  of  the  town,  "  and  that  the  names  of  several 
persons  who  appear  thereon  are  the  names  of  the  first  claim- 
ants to  the  several  lots  to  which  the  said  persons'  names  are 
affixed."  The  act  then  in  force  prescribed  no  form  for  the 
acknowledgment,  and  the  form  adopted  in  this  case  we  regard 
as  fully  complying  with  the  statute. 

The  names  of  the  persons  written  on  the  lots,  designated 
on  the  plat,  by  necessary  intendment,  must  be  held  to  imply 
that  such  persons  were  severally  donees  or  grantees  of  the  lots 
thus  marked.  Marking  lots,  "Catholic  graveyard,"  "English 
graveyard,"  "  Catholic  Church,"  "  English  Church"  and 
"Public  Schools,"  as  was  done  on  this  plat,  clearly  implied  a 
donation  or  grant  for  those  several  purposes.  We  presume  no 
one  would  doubt  that  the  plat,  by  its  own  operation,  vested 
the  title  in  the  persons  representing  these  churches,  grave- 
yards and  schools,  or,  if  there  was  no  person  to  take,  then  in 
the  donors  for  the  use  of  these  several  bodies.  Then  why  not 
the  same  presumption  under  the  statute  in  favor  of  these  sev- 
eral persons  whose  names  are  written  in  like  manner  on  the 
plat  of  the  lots?  No  reason  is  perceived.  But  if  there  could 
be.  any  doubt,  it  is  removed  by  the  acknowledgment,  as  the 
agents  of  the  owners,  acting  under  a  sufficient  power,  have 
removed  all  doubt,  as  they  say  that  these  names  represent  the 
first  claimants  of  the  several  lots  to  which  their  names  are 
affixed.  There  can  be  no  doubt  that  these  lots  were  thus 
allotted  to  the  several  persons  thus  named. 

Here,  then,  we  have  the  persons  having  a  common  interest 
in  lands  appointing  agents  and  fully  empowering  them  to  lay 
off,  survey  and  plat  a  portion  of  these  lands  into  a  town,  and 
when  thus  platted,  to  divide  the  town  lots  among  the  several 
claimants  according  to  their  separate  interests.  This,  their 
agents  did,  and  instead  of  requiring  all  of  the  owners  but  one 
to  join  in  conveying  to  him  his  portion,  and  in  like  manner 
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requiring  a  like  deed  to  each  owner,  they  adopted  the  simple 
mode  of  making  the  grant  to  each  owner  for  his  several  por- 
tion operative  through  the  plat  they  made  and  recorded. 
This  operated  as  a  partition  made  by  the  claimants,  by  their 
agents  appointed  and  empowered  to  do  so,  and  who  acted  for 
them,  and  the  partition  thus  made  was  satisfactory  and  was 
considered  as  binding  by  the  parties  in  interest,  their  heirs  and 
grantees,  for  a  half  of  a  century. 

After  such  an  acquiescence  for  such  a  great  period  of  time, 
we  would,  if  necessary,  be  compelled  to  presume  the  necessary 
partition  deeds  were  executed  by  the  parties  in  interest. 

If,  on  the  contrary,  the  inhabitants  of  this  village  did  not 
derive  a  fee  to  these  commons  by  the  grant  from  the  French 
government,  although  the  commissioners  appointed  by  the 
general  government  report  that  a  tract  of  four  leagues  square 
was  granted  in  fee  to  the  missionaries  of  Cahokia  and  Tama- 
rois,  on  the  22d  of  June,  1722,  by  the  first  Lieutenant  of  the 
King  of  France  and  another  acting  with  him.  If  this  grant 
ever  existed  and  was  valid,  it  was  to  the  missionaries,  and  not 
to  the  inhabitants  of  these  settlements,  and  we  have  no  evi- 
dence that  this  grant  to  the  missionaries  was  ever  confirmed  or 
recognized  by  Congress.  On  the  contrary,  we  find  that  body 
claiming  the  right  of  ownership  to  these  lands  by  a  special 
enactment,  on  the  third  of  March,  1791,  by  which  they 
appropriated  these  lands  to  the  use  of  these  villages,  to  be 
used  by  them  until  otherwise  disposed  of  by  law.  It  will  be 
observed  that  this  act  only  appropriates  these  lands  to  be  used 
as  a  common  until  they  should  be  disposed  of  by  law.  The 
act  does  not  grant  the  fee,  but  simply  the  use  of  the  lands  in 
common  to  the  inhabitants. 

Commissioners  appointed  for  the  purpose  made  a  report  of 
a  survey,  %etc,  of  these  commons  in  1809,  and  say  that  the  com- 
mon field  lands,  by  the  plat  and  list  of  claims  annexed,  are 
composed  of  the  various  grants  or  allotments  made  to  the  sev- 
eral inhabitants  of  the  villages,  and  that  there  is  no  dispute 
between  the  individuals  claiming,  about  their  titles  or  bounda- 
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ries,  and  as  to  the  town  lots,  they  report  they  are  similarly  situ- 
ated with  the  common  fields.  How  similarly  situated?  By 
grants  or  allotments  made  to  the  several  inhabitants  of  these 
villages.  This  was  followed  by  the  act  of  Congress  of  the 
20th  of  February,  1812,  confirming  the  claims  of  persons  to 
town  or  village  lots  of  all  such  rightful  claimants,  according  to 
their  respective  rights  thereto,  but  leaving  individuals  disputing 
the  claims  of  others  to  have  them  decided  according  to  law  by  the 
proper  tribunal.  Here,  there  is  only  a  confirmation  of  right- 
ful claims,  but  no  language  implying  a  grant  of  any  new  or 
additional  right  or  title.  If,  then,  the  inhabitants  were  not 
the  owners  in  fee,  as  tenants  in  common,  and  the  title  remained 
in  the  general  government,  the  act  of  the  1st  of  May,  1820, 
by  confirming  the  plat  and  distribution  made  by  their  agents, 
Jesse  B.  Thomas  and  others,  undoubtedly  transferred  the  fee 
to  each  person  according  to  the  distribution,  as  they  authorize 
the  agents  or  any  three  of  them  to  convey  the  title  in  fee  to 
the  persons  to  whom  the  allotment  had  been  made.  This  law, 
by  its  own  terms,  passed  the  fee,  if  it  was  then  in  the  govern- 
ment, to  the  distributees  of  the  lots.  The  act  authorizes  the 
commissioners,  but  does  not  require  them,  to  make  such  con- 
veyances. But  if  it  did,  this  lot  was  conveyed  by  three  of 
them  to  the  heirs  of  Nicholas  Jarrot,  from  whom  appellee  derives 
title,  and  all  title  which  the  government  then  held  and  pos- 
sessed has  passed  to  and  is  held  by  appellee. 

Again,  Ave,  under  the  circumstances  of  this  case,  must  hold 
that  twenty  years  of  actual  possession,  claiming  title  against 
all  the  world,  forms  a  complete  bar  to  a  recovery. 

In  the  case  of  Doe  ex  dem.  etc.  v.  Prosser,  1  Cowper  R. 
217,  it  was  held  that  upon  a  possession  of  thirty-six  years  by  one 
tenant  in  common,  not  paying  or  accounting  with  his  co-ten- 
ant for  rents  and  profits  or  recognizing  his  rights  to  the  prem- 
ises, an  ouster  would  be  presumed,  and  that  the  occupant 
had  held  adversely,  and  that  an  entry  was  barred  and  a  recovery 
could  not  be  had  in  ejectment.  The  case  of  Goewey  v.  TJrig, 
18   111.  238,  holds  that  where  one  tenant  in  common  disseizes 
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other  cotenants,  and  holds  adversely,  the  statute  will  bar  an 
action  by  his  cotenants,  and  it  was  held,  that  the  sale  of  the 
whole  tract  by  one  cotenant  to  a  third  person,  the  sale  being 
followed  by  adverse  possession,  amounts  to  an  ouster  or 
disseizin  of  the  cotenants,  and  the  Statute  of  Limitations  will 
bar  their  action  or  entry.  It  then  follows,  that  where  a  tenant 
in  common  disseizes  his  cotenant,  claiming  the  land  as  his  own, 
and  keeps  him  out,  and  not  recognizing  his  rights,  but  deny- 
ing them,  the  Statute  of  Limitations  will  run,  and  bar  a  recovery, 
as  it  would  were  they  not  tenants  in  common. 

Here,  appellee  is  shown  to  have  occupied  adversely  to  all  per- 
sons, used  and  claimed  the  land  as  exclusively  his  own,  and 
has  ne^er  paid  rents  or  accounted  with  any  one  for  more  than 
twenty  years,  and  no  reason  is  perceived  why  he  may  not  in- 
voke the  rule  announced  in  these  cases  to  protect  his  rights  and 
to  bar  a  recovery.  If  the  title  to  the  land  was  held  in  com- 
mon, it  vested  in  the  grantees,  as  tenants  in  common,  and  he 
may,  especially  under  his  chain  of  title,  oust  and  disseize  his 
other  cotenants,  and  bar  a  recovery  by  them  or  by  any  person 
for  them. 

It  is  urged,  that  these  grants  have  been  repeatedly  held  by 
the  courts  to  be  vested  in  the  villages  and  not  the  inhabitants. 
Concede  this  to  be  true,  and  still  the  grants  were  for  the  use 
of  the  inhabitants  residing  in  these  various  villages.  Not  be- 
ing incorporated  or  authorized  to  act  as  corporate  bodies,  it  is 
difficult  to  see  how  they  could  take  as  villages.  At  all  events, 
Congress  manifestly  intended  these  commons  for  the  people, 
and  not  the  villages  as  corporations.  If  the  French  govern- 
ment granted  the  fee  to  the  missionaries,  that  was  manifestly 
for  the  use  of  the  inhabitants.  So  it  does  not  matter  whether 
the  title  was  acquired  from  the  French  government  or  by 
grant  from  Congress,  as,  in  either  case,  the  title  was  granted 
for  the  use  of  the  inhabitants. 

This,  then,  if  not  at  law,  did  in  equity,  give  each  inhabi- 
tant an  equal  common  right  or  interest  in  these  common 
fields,  being  a  common  right  or  interest  in  its  nature  like  an 
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estate  held  by  tenants  in  common.  Whatever  the  estate  may 
have  been  which  each  claimant  held,  from  its  very  nature  it 
was  such  that  after  partition  each  person  might  enter  into 
exclusive  possession  of  the  portion  assigned  to  him,  and  by 
continuous  exclusive  possession  he  would  disseize  all  others 
having  a  common  or  specific  interest  in  the  property,  and  by 
possession,  claiming  title  for  a  sufficient  time,  an  action  by  the 
village  or  any  or  either  of  its  inhabitants  would  be  barred  by 
the  Statute  of  Limitations,  and  this,  whether  the  title  was  a 
tenancy  in  common,  or  a  common  interest  not  amounting  to  such 
an  estate.  In  other  words,  the  possession  in  this  case,  we 
think,  was  of  such  a  character  as  barred  a  recovery,  whatever 
the  nature  of  the  title  or  in  whomsoever  it  may  have  been 
vested. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


John  Niccolls 


John  Foster. 

1.  Practice — allowing  improper  memorandum  to  go  to  jury.  Where  a  plaintiff 
allows  a  receipt  given  by  him  to  go  to  the  jury  with  a  memorandum  written 
on  its  back  in  the  handwriting  of  the  defendant,  which  may  have  influenced 
the  jury,  and  which  he  might  have  discovered,  and  obviated  its  effect  by 
instruction,  the  improper  evidence  will  afford  no  ground  for  a  reversal,  as 
being  admitted  through  his  want  of  proper  care. 

2.  Impeaching  verdict — affidavit  of  jurors.  The  affidavits  of  jurors  and 
affidavits  of  their  statements  are  not  competent  to  show  what  the  jury  thought 
and  did  in  their  retirement  in  arriving  at  their  verdict. 


Appeal  from  the  Circuit  Court  of  McLean  county. 


This  was  an  action  of  assumpsit,  brought  by  Niccolls,  for 
the  use  of  Williams  &  Burr,  against  Foster.     A  trial  resulted 
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in  a  verdict  and  judgment  in  favor  of  the  defendant.     The 
plaintiff  appealed. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellant. 

Messrs.  Karr  &  Karr,  and  Messrs.  Stevenson  &  Ewing, 
for  the  appellee. 

Per  Curiam  :  After  a  careful  examination  of  this  record, 
we  find  no  sufficient  ground  to  reverse  this  judgment.  The 
evidence  was  contradictory,  and  was  for  the  jury  to  weigh. 
The  law  bearing  upon  the  evidence  was  fairly  and  with  suffi- 
cient fullness  given  to  the  jury.  If  the  testimony  for  plaintiff, 
as  to  the  facts  in  dispute,  was  believed  by  the  jury,  the  instruc- 
tions would  have  required  a  verdict  in  his  favor.  There  is  no 
material  matter  covered  by  the  instructions  asked  by  plaintiff 
and  refused  by  the  court,  which  is  not  plainly  covered  by 
those  given.  It  may  be,  that  the  jury  in  finding  the  verdict 
were  influenced  by  the  memorandum,  in  the  handwriting  of 
defendant,  found  on  the  back  of  the  receipt.  This  might  have 
been  obviated  by  reasonable  vigilance  on  the  part  of  plaintiff, 
by  which  the  memorandum  would  have  been  discovered,  and 
the  jury  might  have  been  properly  instructed  on  that  matter. 

The  affidavits  of  the  jurors  and  the  affidavits  as  to  the  state- 
ments of  jurors,  were  not  competent  to  show  what  the  jury 
thought  and  did  in  their  retirement.  The  fact,  however,  that 
such  a  memorandum  inadvertently  went  into  the  hands  of  the 
jury,  raises  the  presumption  that  it  may  have  had  an  influence. 
This,  however,  was  the  result  of  a  want  of  care  on  the  part  of 
plaintiff.     He  must  bear  the  consequences  of  his  negligence. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey:  The  weight  of  the  proof  seems  to 
me  to  be  in  favor  of  the  plaintiff.  The  memorandum  on  the 
back  of  the  receipt  was,  no  doubt,  read  by  the  jury,  and  con- 
troled  the  verdict.     The  existence  of  this  memorandum  was 


388  Niccolls  v.  Foster.  [Jan.  T. 

Mr.  Justice  Dickey,  dissenting. 

known  to  defendant's  attorney  s,  and  they  knew  plain  tiff's  at- 
torney was  ignorant  of  the  same.  Common  fairness  demanded 
of  defendant's  attorneys  that  the  attention  of  plaintiff's  attorney 
should  have  been  called  to  the  memorandum.  A  verdict 
obtained  by  thus  getting  before  the  jury  this  memorandum 
ought  not,  in  my  judgment,  to  be  permitted  to  stand. 
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NORTHERN  GRAND  DIVISION. 

SEPTEMBER    TERM,   1878. 


Henry  Mestling  et  al. 

v. 

Love  Hughes. 

1.  Practice — affidavit  of  merits — applies  to  suit  on  appeal  bond.  The  statute 
requiring  the  defendant  to  file  an  affidavit  of  merits  with  his  pleas  in  any  suit 
upon  a  contract  for  the  payment  of  money,  when  the  plaintiff  shall  have  filed 
with  his  declaration  an  affidavit  of  his  demand,  its  nature  and  amount,  etc., 
embraces  a  suit  upon  an  appeal  bond,  it  being  a  contract  for  the  payment  of 
money. 

2.  Evidence  as  to  amount  of  damages  on  default — affidavit  of  claim.  A  plain- 
tiff* in  a  suit  upon  an  appeal  bond  can  not  recover  alone  upon  the  appeal  bond, 
without  evidence  of  the  amount  of  his  damages;  and  the  affidavit  of  the  plain- 
tiff's claim,  filed  with  his  declaration,  is  not  competent  evidence  on  the  assess- 
ment of  the  damages.  The  statute  makes  it  evidence  only  when  the  suit  is 
upon  an  open  account,  and  not  when  it  is  upon  a  written  contract. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Messrs.  Allen,  Barnum  &  Allen,  for  the  appellant. 

Mr.  George  N.  Moore,  for  the  appellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court  : 

This  was  an  action  of  debt,  brought  upon  an  appeal  bond, 
filed  and  approved  in  a  certain  cause  where  an  appeal  was 
taken  from  a  judgment  rendered  before  a  justice  of  the  peace, 
to  the  circuit  court. 

The  plaintiff  filed  with  his  declaration  an  affidavit  of  claim, 
in  conformity  to  the  statute,  and  as  the  defendant  failed  to 
file  with  his  pleas  an  affidavit  of  merits,  they  were,  on  motion, 
stricken  from  the  files,  and  judgment  rendered  by  default. 

It  is  contended  by  appellant,  that  the  appeal  bond  upon 
which  the  action  was  brought,  was  not  a  contract  for  the  pay- 
ment of  money,  within  the  meaning  of  the  statute,  and  there- 
fore it  was  error  to  strike  defendant's  pleas  from  the  files. 

The  obligatory  part  of  the  bond  recites,  that  one  Henry 
Mestling,  Wm.  Dowell  and  Charles  Drews  are  held  and  firmly 
bound  unto  Love  Hughes,  "in  the  penal  sum  of  $500,  lawful 
money  of  the  United  States,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs  and  admin- 
istrators, jointly,  severally  and  firmly  by  these  presents.  Wit- 
ness our  hands  and  seal  this  27th  day  of  March,  1876." 

That  the  bond  is  a  contract  can  not  be  denied.  If  it  is  not 
for  the  payment  of  money,  the  plain  meaning  of  the  language 
employed  must  be  disregarded,  and  a  contract  which  says  one 
thing  must  be  construed  to  mean  another  and  a  different  thing. 
The  bond,  in  express  terms,  declares  that  the  obligors  are  bound 
to  pay  the  obligee  a  certain  sum  of  money.  The  condition  of 
the  bond,  it  is  true,  provides  that  it  shall  become  void  upon 
certain  conditions, — upon  the  payment  of  all  rent  due  and  that 
may  become  due,  all  damages  and  loss,  and  costs.  But  these 
provisions  do  not,  in  the  least,  militate  against  the  view  that 
the  contract  is  one  for  the  payment  of  money.  The  rents, 
damages  and  costs  are  to  be  paid  in  money. 

This  question  is  not,  however,  a  new  one  in  this  court.  In 
Coursen  v.  Browning,  86  111.  57,  which  was   an  action   on  a 
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bond  which  had  been  filed  in  prosecuting  an  appeal  from  the 
circuit  court  to  this  court,  the  same  question  arose  as  is  here 
presented,  and  it  was  held  that  the  bond  was  a  contract  for 
the  payment  of  money.  There  is  no  difference  in  principle 
between   the  two  cases,  and  the  one  cited  must  control  here. 

It  is  also  urged,  that  the  evidence  before  the  court  was  not 
sufficient  to  authorize  the  judgment  rendered  after  the  pleas 
were  stricken  from  the  files.  The  only  evidence  upon  which 
the  court  rendered  judgment,  as  appears  from  the  bill  of  ex- 
ceptions, was  the  appeal  bond  sued  upon  and  the  affidavit  at- 
tached to  the  declaration.  The  bond  alone  was  not  sufficient, 
as  the  costs  paid  by  the  plaintiff  and  the  rents  which  had  ac- 
crued, which  mainly  constituted  the  damages  to  be  recovered 
under  the  bond,  had  to  be  established  by  proofs  independent 
of  the  bond. 

Was  the  affidavit  attached  to  the  declaration  competent  and 
sufficient  evidence  to  prove  the  damages?  This  depends  upon 
the  statute,  which  makes  an  affidavit  filed  with  a  declaration, 
in  certain  cases,  evidence,  as  an^affidavit  of  this  character 
could  not  be  used  as  evidence  in  any  case,  were  it  not  for  the 
statute.  Sec.  38,  Rev.  Stat.  1874,  p.  779,  which  provides  that 
an  affidavit  of  this  character  may  be  evidence,  declares,  when 
any  part  of  the  demand  is  upon  an  account,  and  the  defendant 
shall  suffer  default  for  the  want  of  an  affidavit  of  merits,  or 
for  non  appearance,  or  for  nil  elicit,  the  affidavit  so  filed  with 
the  declaration  may  be  taken  as  prima  faeie  evidence  of  the 
amount  due  upon  such  account,  but  the  court  may  require 
further  evidence. 

From  the  language  of  this  section  of  the  statute,  it  is  ap- 
parent that  the  affidavit  was  not  competent  evidence  for  the 
consideration  of  the  court  in  the  assessment  of  damages  under 
the  bond. 

This  action  was  not  brought  upon  an  account,  but  upon  an 
instrument  of  writing  under  seal,  and  as  the  statute  does  not 
embrace  a  case  of  this  character,  of  course  the  affidavit  could 
not  be  used  as  evidence.     The  word  account,  as  incorporated 
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in  the  statute,  was,  no  doubt,  intended  to  be  construed  in  its 
popular  sense ;  when  this  is  done,  we  perceive  no  ground 
whatever  for  holding  that  the  affidavit  was  competent  proof 
in  the  case.  As  the  testimony  was  not  sufficient  to  authorize 
the  judgment,  it  must  be  reversed. 

Judgment  reversed. 


The  People,  use  of  John  H.  Batchelder 


William  T.  Hunter  et  al. 

1.  Administration — expenses  must  be  paid  before  debts.  The  costs  and  ex- 
penses of  administration  of  an  estate  must  first  be  paid  by  the  administrator 
out  of  the  moneys  coming  to  his  hands,  before  there  can  be  any  distribution  or 
payment  made  to  creditors. 


2.  Pleading  and  evidence — evidence  must  have  a  foundation  in 
In  an  action  upon  an  administrator's  bond,  evidence  to  prove  the  administra- 
tor's neglect  of  duty  by  failing  to  collect  debts  due  the  estate  by  judgment,  by 
persons  solvent,  and  of  whom  the  money  could  have  been  collected,  is  inadmis- 
sible, unless  the  declaration  contains  a  bi'each  averring  such  neglect  of  duty, 
and  if  admitted,  should  be  excluded  on  motion. 

3.  Measure  of  damages — in  suit  on  administrator' 's  bond  for  not  filing  inven- 
tory in  time.  In  an  action  upon  an  administrator's  bond,  where  one  of  the 
breaches  assigned  is  the  neglect  of  the  administrator  to  file  an  inventory  within 
three  months  after  the  grant  of  letters,  and  the  proof  shows  such  inventory 
was  not  filed  until  five  months  had  expired,  the  plaintiff  is  entitled  to  a  ver- 
dict and  judgment  for  nominal  damages  at  least.  To  recover  more  than  nom- 
inal damages  he  must  prove  real  and  substantial  injury. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

Mr.  Geo.  W.  Baker,  for  the  appellant. 

Mr.  L.  Harmon,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  on  an  administrator's  bond,  in  the 
Peoria  circuit  court.  The  declaration  avers  that  Wm.  T.  Hun- 
ter became  administrator  under  the  bond,  and  entered  upon 
the  discharge  of  the  duties  of  the  office,  but  did  not  faithfully 
discharge  the  same;  that  appellant  recovered  a  judgment 
against  the  estate  of  the  intestate  for  the  sum  of  $403.70; 
that  moneys  and  effects  of  the  estate  were  in  the  hands  of  the 
administrator,  out  of  which  the  judgment  might  and  should 
have  been  paid;  that  he  did  not  make  and  return  a  full  inven- 
tory of  the  assets  of  the  estate  to  the  county  court  within  three 
months  after  he  was  appointed  administrator. 

Pleas  were  filed  denying  the  execution  of  the  bond  ;  denying 
that  he  was  administrator;  denying  the  record  of  any  judgment ; 
denying  having  any  of  the  estate,  and  denying  that  he  failed 
to  make  an  inventory  within  three  months.  Issues  to  the  coun- 
try were  formed,  and  a  trial  was  had,  resulting  in  a  verdict 
for  defendants,  on  which  judgment  was  rendered,  a  motion  for 
a  new  trial  having  been  first  overruled. 

There  are  two  breaches  assigned  in  the  declaration.  The 
first,  that  there  was  and  had  been  money  in  the  hands  of  the 
administrator  which  ought  to  have  been  paid  to  appellant  on 
his  claim  against  the  estate.  The  other,  that  he  had  not  made 
and  returned  an  inventory  within  three  months  from  the  time 
of  his  appointment.  To  recover,  appellant  was  bound  to 
prove  the  breaches  as  laid. 

Upon  reading  the  evidence  we  fail  to  find  that  it  proves 
the  first  breach.  It  does  not  appear  that  there  ever  came  to  the 
administrator's  hands  money  which  belonged  to  the  estate  that 
he  was  required  by  law  to  pay  to  appellant  on  his  claim.  It 
shows  but  a  small  amount,  and  that  paid  out  for  expenses,  and 
his  own  means  besides.  The  expenses  of  the  administration 
must  be  first  paid  before  there  can  be  a  distribution.  The  evi- 
dence, then,  entirely  fails  to  sustain  the  first  breach. 
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There  was  introduced  a  large  amount  of  evidence  to  prove 
the  administrator  had  neglected  his  duty  by  failing  to  collect  a 
large  amount  due  the  estate  by  judgments  against  persons  who 
were  solvent,  and  of  whom  the  money  could  have  been  col- 
lected. This  was  the  principal  matter  of  contest  in  the  court 
below,  and  is  urged  in  this  court  for  a  reversal.  There  is  no 
breach  in  the  declaration  averring  such  neglect  or  in  anywise 
seeking  to  recover  for  that  reason.  There  being  no  such  breach, 
the  evidence  was  not  admissible,  and  should  have  been  excluded 
on  appellees'  motion  entered  at  the  close  of  appellant's  evidence. 
That  question  should  not,  under  the  pleadings,  have  been  sub- 
mitted to  the  jury.  To  have  tried  that  question,  there  should 
have  been  a  breach  averring  such  neglect  of  his  duty. 

It  does  appear,  however,  that  the  administrator  did  not 
file  an  inventory  in  the  county  clerk's  office  within  three 
months  after  he  was  appointed,  but  it  was  not  until  five 
months  had  expired.  This  was  one  of  the  issues  in  the  case, 
and  appellant  sustained  the  averment  by  proof,  and  having 
sustained  the  breach,  it  entitled  him  to  a  verdict  and  judg- 
ment. 

The  verdict  is,  on  this  issue,  manifestly  against  the  evidence. 
But,  notwithstanding  there  was  a  breach  of  the  bond  by  fail- 
ing to  file  an  inventory  as  required  by  the  statute,  appellant 
did  not  prove  that  he  had  sustained  any  substantial  damage 
by  reason  of  the  breach,  and  failing  to  do  so,  he  would  be 
entitled  only  to  nominal  damages,  unless  he  proved  real  and 
substantial  injury,  which  he  did  not  do  on  this  trial. 

The  finding  being  clearly  against  the  evidence  under  this 
breach,  the  court  below  erred  in  not  setting  the  verdict  aside 
and  granting  a  new  trial,  and  for  that  error  the  judgment  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  A.  Melendy  et  al. 


Charles  B.  Keen. 

1.  Fraud — defense  to  note  and  mortgage  obtained  by  false  and  fraudulent  rep- 
resentations. Where  a  note  secured  by  mortgage  is  procured  to  be  made  to  a 
railroad  company  for  stock  subscribed  by  the  maker,  by  means  of"  false  and 
fraudulent  representations,  made  by  the  officers  and  others  on  behalf  of  the 
company,  as  to  the  financial  condition  of  the  company  at  the  time,  and  as  to 
the  value  of  the  stock  and  dividends  it  would  earn,  which  are  relied  on,  the 
fraud  in  procuring  the  execution  of  the  note  and  mortgage  will  constitute  a 
complete  defense  against  the  collection  of  the  same  by  the  company,  or  an 
assignee,  after  maturity,  of  the  note. 

2.  Assignee — as  to  mortgage — how  far  protected  against  defense.  In  equity, 
the  assignee  of  a  promissory  note,  even  though  taking  before  its  maturity, 
who  seeks  to  foreclose  the  mortgage  by  which  it  is  secured,  takes  it  subject 
to  any  defense  the  maker  has  against  the  same  in  the  hands  of  the  original* 
payee  and  mortgagee.  But  it  is  said  the  rule  is  different  where  the  mortgage 
is  assigned  with  the  consent  of  the  mortgagor,  and  such  seems  to  be  the  doc- 
trine on  this  subject. 

3.  Assignment — to  cut  off  defense  of  maker.  The  transfer  of  a  note,  and 
mortgage  securing  the  same,  made  in  the  body  of  a  separate  instrument,  exe- 
cuted for  an  independent  purpose,  as,  an  obligation  of  the  transferer  to  pay 
money  due  from  him,  does  not  have  the  effect  to  transfer  the  note  and  mort- 
gage so  as  to  afford  the  holder  that  protection  accorded  to  an  assignee  of  a 
negotiable  instrument  before  maturity  without  notice  of  any  existing  defense. 

4.  Recoupment — allowed  in  equity.  Where  a  railroad  company,  at  the  time 
of  the  execution  of  a  note  to  it,  secured  by  mortgage  on  real  estate,  in  payment 
for  stock  subscribed,  executes  and  delivers  to  the  maker,  as  a  part  of  the  same 
transaction,  a  written  guaranty  indemnifying  him  against  the  interest  on 
the  note,  in  consideration  of  the  maker's  transfer  of  the  dividends  on  his  stock 
to  that  extent,  the  maker,  on  bill  to  foreclose  the  mortgage,  may  set  up  such 
undertaking  in  defense  to  the  interest  by  way  of  recoupment  or  equitable  set- 
off. 

Appeal  from  the  Circuit  Court  of  Carroll  county;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

This  bill  was  to  foreclose  a  mortgage  made  by  John  A. 
Melendy,  his  wife  joining  in  the  execution,  to  the  Racine  and 


396  Melendy  et  al.  v.  Keen.  [Sept.  T. 

Statement  of  the  case. 

Mississippi  Railroad  Company.  It  embraces  two  hundred  and 
sixty-four  acres  of  farm  lands  by  appropriate  description,  and 
was  given  to  secure  a  note  or  bond  signed  by  the  mortgagor, 
for  the  sum  of  $4,000,  bearing  date  March  18,  1856,  payable 
to  the  mortgagee  by  its  corporate  name,  at  five  years  from  the 
10th  day  of  May,  1856,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  payable  annually  on  the  10th  day  of  May  in 
each  year,  at  the  office  of  the  company  in  the  city  of  Racine. 

As  a  part  of  the  same  transaction,  and  concurrently  executed, 
the  railroad  company,  by  its  proper  and  duly  authorized  agent, 
made  and   delivered  to  the  mortgagor  a  contract,  as  follows  : 

"  Whereas,  John  A.  Melendy  has  executed  a  note  and  mort- 
gage in  favor  of  the  Racine  and  Mississippi  Railroad  Com- 
pany, bearing  date  on  the  18th  day  of  March,  1856,  payable 
in  five  years  from  the  10th  day  of  May,  1856,  for  the  sum  of 
$4,000,  with  interest  annually  at  the  rate  of  ten  per  cent  per 
annum  from  and  after  the  said  10th  day  of  May,  1856;  and- 
whereas  the  said  note  and  mortgage  have  been  received  in 
payment  of  forty  shares  of  capital  stock  in  said  company  : 
Now,  therefore,  in  consideration  of  the  relinquishment  and 
assignment  by  the  said  John  A.  Melendy  to  the  said  company 
of  so  much  of  the  dividends  on  said  stock  which  he  may  be- 
come entitled  to,  as  shall  be  sufficient  to  pay  the  interest  on  said 
note,  the  said  company  agree  not  to  demand  said  interest  from 
him,  and  in  case  said  note  and  mortgage  shall  be  negotiated 
by  said  company,  then  said  company  agree  to  save  him  harm- 
less from  said  interest ;  and  the  said  John  A.  Melendy  hereby 
assigns  to  said  company  so  much  of  any  dividends  to  which 
he  may  become  entitled  on  said  shares  as  shall  be  sufficient  to 
pay  off  said  interest,  and  agrees  to  pay  said  principal  sum 
when  the  same  shall  become  due.  And  the  said  company 
agree  to  pay  all  surplus  dividends  over  and  above  said  ten  per 
cent  to  the  said  John  A.  Melendy,  and  to  pay  the  whole  divi- 
dends arising  on  said  stock,  after  said  term  of  five  years,  to 
the  said  John  A.  Melendy." 

The  bond  of  the  railroad  company,  to  which  the  note  and 
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mortgage  were  attached  before  it  was  transferred  to  the  firm  of 
Keen  &  Taylor,  of  which  firm  complainant  was  a  member,  is 
dated  at  the  office  of  the  company,  in  the  State  of  Wisconsin, 
on  the  13th  day  of  May,  1856,  is  payable  at  the  office  of  the 
company  in  the  city  of  New  York,  and  is  as  follows  : 

"  Know  all  men,  by  these  presents,  that  the  Racine  and  Mis- 
sissippi Railroad  Company  is  justly  indebted  and  promises  to 

pay  to ,  or  bearer,  $4,000  on  the  10th  day  of  May,  1861, 

at  their  office  in  the  city  of  New  York,  together  with  interest 
thereon,  after  the  10th  day  of  May,  at  the  rate  of  ten  per  cent 
per  annum,  payable  semi-annually  on  each  10th  day  of  Novem- 
ber and  May,  upon  the  presentation  and  surrender  of  the  an- 
nexed coupons  at  the  said  office,  to  the  payment  whereof  the 
said  company  hereby  bind  themselves  firmly  by  these  presents ; 
and  for  the  better  security  of  each  payment  being  made  to  the 
holder  thereof,  the  said  company  have  assigned  and  transferred, 
and  by  these  presents  do  assign  and  transfer  to  the  said 
holder  of  this  bond,  a  certain  note  for  $4,000,  executed  by 
John  A.  Melendy,  together  with  a  mortgage  given  collateral 
to  and  for  the  purpose  of  securing  the  payment  of  the  same, 
dated  on  the  18th  day  of  March,  A.  D.  1856,  payable  four 
years  from  the  10th  day  of  May,  with  interest  at  the  rate  of 
ten  per  cent  per  annum,  which  said  note  and  mortgage  are 
hereto  appended,  and  are  transferable  in  connection  with  this 
bond,  and  not  otherwise,  to  any  parties  or  purchasers  whom- 
soever ;  and  the  said  company  do  hereby  authorize  and 
empower  the  holder  of  this  bond,  at  any  time,  in  case  said 
company  shall  fail  to  perform  any  of  the  foregoing  stipulations, 
by  neglecting  to  pay  either  principal  or  interest  on  this  bond 
when  the  same  shall  become  due,  to  proceed  and  foreclose  the 
said  mortgage,  or  take  such  other  legal  remedy  on  said  note 
and  mortgage  against  said  mortgagor  or  against  this  company 
on  this  present  bond,  or  on  both,  as  shall  seem  proper  and 
expedient  to  said  holder  thereof." 

The  bill  of  sale  to  Keen  &  Taylor  of  this  note  and  mortgage 
with  other  securities,  is  without  date,  but  the  proof  is  it  was 
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delivered  to  them  on  the  30th  day  of  December,  1861,  is 
signed  by  the  Racine  and  Mississippi  Railroad  Company,  by 
H.  S.  Durand,  and  is  as  follows : 

"Bought  of  Racine  and  Mississippi  Railroad  Company 
$16,300  farm  mortgages,  $5,000.  Received  payment  in  full 
by  the  surrender  of •  said  railroad  company's  note,  August  8, 
1857,  for  $5,000."  The  note  surrendered  purports  to  be  the 
note  of  the  railroad  company  to  H.  S.  Durand,  president,  pay- 
able at  the  office  of  Keen  &  Taylor  forty-five  days  after  date, 
and  is  indorsed  by  H.  S.  Durand,  president,  and  John  Rine- 
walt. 

Mr.  L.  E.  DeWolf,  and  Mr.  J.  H.  Knowlton,  for  the  ap- 
pellants. 

Mr.  C.  B.  Smith,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Although  this  record  has  been  somewhat  confused  by  the 
introduction  of  depositions,  taken  with  a  view  to  be  used 
primarily  in  other  analogous  cases,  and  of  much  irrelevant 
matter,  the  controlling  facts,  when  ascertained,  are  neither 
numerous  nor  complicated.  It  is  the  usual  bill  to  foreclose  a 
mortgage. 

Among  the  defenses  insisted  upon,  is  first,  that  the  note 
secured  by  the  mortgage  was  obtained  for  stock  in  the  Racine 
and  Mississippi  Railroad  Company  by  means  of  false  and 
fraudulent  statements  as  to  the  financial  affairs  of  the  company, 
and  of  its  ability  to  complete  the  whole  line  of  the  projected 
road,  in  consequence  of  which  the  stock  was  and  is  valueless, 
and  hence  there  was  a  total  failure  of  the  consideration  of  the 
note;  second,  before  the  bill  was  filed,  the  mortgage  was  re- 
leased by  the  said  railroad  company,  and  since  the  release  was 
placed  on  record  in  the  county  where  the  lands  are  situated, 
and  while  the  title  appeared  of  record  to  be  unincumbered, 
the  mortgaged  property  passed  into  the  hands  of  a  subsequent 
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purchaser  for  value;  and  third,  the  note  and  mortgage  were 
never,  in  fact,  assigned  or  indorsed  to  complainant. 

On  the  first  branch  of  the  defense  the  testimony  found  in 
the  record  is  quite  voluminous  and  in  some  particulars  con- 
flicting, but  as  to  many  of  the  important  facts,  the  proof  is  so 
conclusive  they  are  not  controverted.  Prior  to  the  transpiring 
of  the  events  out  of  which  this  litigation  arose,  there  existed  un- 
der the  laws  of  the  State  of  Wisconsin,  the  Racine,  Janesville 
and  Mississippi  Railroad  Company,  with  power  to  construct  a 
railroad  from  Racine  to  the  Mississippi  river,  and  by  a  subse- 
quent act  the  company  was  authorized  to  construct  a  branch  of 
its  road  to  Beloit,  on  the  line  between  that  State  and  Illinois. 
The  company  had  so  far  completed  its  road  from  Racine  to 
Delavan,  a  distance  of  forty-six  miles,  as  to  have  cars,  both  pas- 
senger and  freight,  running  over  it,  and  had  done  considerable 
grading  between  that  point  and  Beloit,  when  it  was  determined 
by  the  management  to  extend  its  line  of  road  through  Illinois 
to  Savannah  on  the  Mississippi  river.  Under  enabling  acts 
passed  by  the  legislatures  of  the  two  States,  the  Wisconsin 
railroad  company  was  consolidated  with  two  railroad  com- 
panies existing  under  the  laws  of  Illinois,  with  a  view  to  con- 
struct a  continuous  line  of  road  from  Racine,  on  Lake  Michigan, 
to  Savannah,  on  the  Mississippi  river.  The  names  of  the  com- 
panies in  both  States,  under  acts  passed  for  that  purpose,  were 
changed  to  the  Racine  and  Mississippi  Railroad  Company, 
and  the  consolidated  companies  were  thereafter  under  the  man- 
agement of  the  same  directory.  A  full  and  accurate  account 
of  the  consolidation  of  the  several  companies  into  the  Racine 
and  Mississippi  Railroad  Company,  and  of  the  enabling  acts 
under  which  the  consolidation  was  effected,  is  given  in  the 
opinion  in  Racine  and  Mississippi  Railroad  Co.  v.  Farmers' 
Loan  and  Trust  Co.  49  111.  331. 

It  does  not  appear  that  the  Wisconsin  railroad  company 
ever  had  any  capital  actually  subscribed  and  paid  in,  but  that 
portion  of  the  work  of  constructing  its  road  from  Racine  to 
Beloit,  that  was  done,  was  by  means  raised  by  selling,  hypothe- 
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eating  and  pledging,  in  every  possible  way,  municipal  bonds, 
that  had  been  voted  for  stock  in  the  company,  and  "farm 
mortgages"  given  to  secure  individual  subscriptions  for  stock. 
The  income  from  this  source  had  nearly  or  quite  failed,  when 
officers  and  agents  of  the  company  came  into  Illinois  to  com- 
mence operations  to  secure  funds,  in  the  same  way,  to  construct 
its  road  from  Beloit  to  Savannah,  and  the  company  had,  prior 
to  that  time,  executed  a  mortgage  on  the  Wisconsin  division 
of  the  road  to  secure  $680,000  in  bonds,  which  was  equivalent 
to  $10,000  per  mile  of  the  road  finished  and  to  be  finished  to  the 
State  line.  A  committee  on  behalf  of  the  railroad  company, 
consisting  of  its  officers,  and  perhaps  others,  passed  over  the 
proposed  route  of  the  road,  and  held  public  meetings  to  induce 
persons  to  become  interested  in  the  enterprise  and  to  subscribe 
for  stock  in  the  company,  and  pay  for  the  same  by  giving 
their  notes  at  five  years,  with  annual  interest  at  ten  per  cent, 
secured  by  mortgage  on  unincumbered  real  estate.  As  an  in- 
ducement to  citizens  living  on  the  line  of  the  road  to  make 
subscriptions  to  the  capital  stock  of  the  company,  the  most 
positive  assurances  were  given  at  all  these  meetings  of  the  suc- 
cess that  had  hitherto  attended  the  enterprise,  of  the  excellent 
management  of  the  company  in  being  able  to  construct  the 
Wisconsin  division  without  incurring  any  indebtedness,  and 
that  the  plan  that  had  worked  so  well  in  Wisconsin  would 
work  well  in  Illinois.  Assurances,  well  nigh  as  convincing 
as  a  warranty,  were  also  given  that  that  part  of  the  road  then 
completed  and  equipped  with  sufficient  rolling  stock  to  do  the 
business  offered,  was  earning  enough,  over  and  above  expenses, 
to  pay  a  large  dividend  on  the  par  value  of  the  stock,  and,  in 
consideration  of  that  fact,  the  company  would  guarantee  to 
the  holder,  and  save  the  makers  harmless  from  all  interest 
that  would  accrue  on  subscription  notes  for  the  five  years 
such  notes  had  to  run,  if  the  subscribers  would  release  to  the 
company  so  much  of  the  dividends  on  the  stock  to  be  issued 
to  them  as  would  pay  such  interest.  The  overplus  such  stock 
would  earn,  however,  was  to  be  paid  to  the  subscribers.      It 
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was  upon  these  representations,  and  others  made  by  the  com- 
mittee on  behalf  of  the  company,  as  to  its  financial  ability  to 
complete  the  whole  line  of  the  road,  and  of  the  value  of  the 
stock  as  an  investment,  that  defendant  was  induced  to  sub- 
scribe for  stock  and  pay  for  the  same  with  his  note,  secured 
by  the  mortgage  sought  to  be  foreclosed. 

It  may  be  that  some  of  the  representations  made  by  the  com- 
mittee that  influenced  the  action  of  defendant,  as  to  isolated 
facts,  may  have  been,  and  doubtless  were,  true.  It  is  so  with 
most  exaggerated  statements,  that  they  are  seasoned  to  some 
extent  with  truth, — otherwise  they  would  gain  no  currency. 
But  that  which  affected  most  vitally  the  affairs  of  the  company 
was  not  disclosed.  It  was  not  made  known,  as  the  truth  was, 
the  company  never  had  any  paid  in  capital  of  any  consid- 
erable amount.  The  representations  were,  the  company  had 
constructed  its  road  in  Wisconsin  without  contracting  any  in- 
debtedness, and  it  had  enough  capital  secured  to  complete  its 
road  to  Beloit,  and  have  a  large  surplus  left  with  which  to 
commence  work  in  Illinois.  Neither  statement,  as  the  sequel 
developed,  had  any  foundation  in  fact.  Nominally  the  com- 
pany may  have  had  the  sum  of  money  in  securities  as^  repre- 
sented, but  in  fact  the  company  was  then  on  the  verge  of 
bankruptcy;  the  assets  it  claimed  to  have  on  hand  consisted  of 
municipal  bonds  and  farm  mortgages  that  had  all,  or  nearly  all, 
been  previously  hypothecated  as  collateral  security — in  many 
instances  at  one-half  of  their  par  value — to  raise  money  with 
which  to  prosecute  the  work  on  the  road.  The  debts  thus 
secured  had  to  be  afterwards  paid  with  these  same  securities 
at  such  ruinous  sacrifices  that  ultimately  exhausted  them.  The 
assets  on  hand,  as  shown  by  the  report  read  to  the  citizens' 
meetings,  consisted  in  part  of  $680,000  in  bonds,  which  the 
company  had  previously  secured  by  mortgage  on  the  Wiscon- 
sin division  of  the  road,  estimated  at  their  par  value,  but  this 
fact  was  not  disclosed.  The  fact  the  company  undertook,  as 
a  part  of  the  contract,  to  save  defendant  harmless  from  the 
interest  to  accrue  on  his  note,  for  five  years,  in  consideration 
26—89  III. 
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of  the  assignment  to  it  of  the  dividends  the  stock  would  earn 
in  that  period,  was  the  strongest  possible  assurance  that  could 
be  given  of  the  value  of  the  stock.  There  was  nothing  that 
would  warrant  the  company  in  taking  upon  itself  that  oner- 
ous obligation.  That  portion  of  the  road  then  completed  aud 
equipped,  had  only  been  running  for  a  brief  period,  and  it 
could  not  then  be  known  it  would  earn  enough  over  expenses 
to  pay  any  dividends  on  the  par  value  of  the  stock.  It  is  ap- 
parent the  obligation  was  assumed  without  the  slightest  expec- 
tation on  the  part  of  the  company  or  its  officers  it  would  ever 
be  performed,  as,  in  fact,  it  never  was.  Events  that  subse- 
quently transpired  show  conclusively  that  the  stock  was  not 
then  of  any  intrinsic  value  and  never  was.  The  fact,  some 
sales  may  have  been  made,  does  not  militate  against  this  view. 
If  any  sales  were,  in  fact,  made,  it  only  shows  the  purchasers 
made  bad  investments.  All  the  representations  as  to  the 
value  of  the  stock,  must  have  been  known,  when  made,  to 
have  no  substantial  foundation.  Any  one  at  all  familiar  with 
the  difficulties  experienced  by  the  directors  to  raise  money  with 
which  to  prosecute  the  work  so  far  as  it  had  gone,  as  the 
members  of  the  committee  must  have  been,  could  not  but 
know  the  enterprise  was  in  imminent  danger  of  failing  any 
day,  and  no  doubt  it  would  have  failed  long  before  it  did  but 
for  the  impetus  given  to  it  by  the  new  movement  in  Illinois. 
No  portion  of  the  road,  as  projected  in  this  State,  was  ever 
finished  by  the  Racine  and  Mississippi  Railroad  Company, 
and  about  the  strongest  proof  that  the  representations  as  to  the 
financial  ability  of  the  company,  its  prosperous  condition  and 
the  value  of  the  stock  were  not  warranted  by  the  facts,  is  that 
all  effort  to  build  the  road  was  abandoned  within  a  few  years 
and  both  divisions  surrendered  for  the  use  of  the  bondholders. 
Any  one  at  all  conversant  with  the  secret  history  of  the  re- 
sources of  the  company,  as  the  officers  taking  the  subscriptions 
doubtless  were,  must  have  anticipated  the  ultimate  result,  and 
that  it  could  not  be  long  postponed.  This  is  evident  from  the 
report  made  by  the  directors  in  January,  1858,  which  shows 


1878.]  Melendy  et  al.  v.  Keen.  403 


Opinion  of  the  Court. 


that  to  construct  a  work  requiring  at  least  $4,000,000,  the 
stockholders  altogether,  from  first  to  last,  had  not  furnished 
$30,000,  leaving  the  directors  to  look  up  the  balance  as  best 
they  could.  It  is  then  added  in  the  report,  the  "  item 
denominated  'cash  stock '  had  been  worked  in  by  all  manner 
of  shifts  and  turns  conceivable,  while  the  actual  cash  em- 
braced therein  would  make  but  a  sorry  figure  in  an  enterprise 
o~f  this  magnitude." 

As  might  have  been  anticipated  by  any  one  familiar  with 
the  resources  of  the  company,  it  failed  to  pay  any  installment 
of  interest  on  defendant's  bond  as  the  same  matured.  After- 
wards, in  pursuance  of  an  order  made  by  the  board  of  direc- 
tors on  the  6th  of  December,  1869,  the  mortgage  was  released 
on  the  21st  day  of  January,  1870,  and  the  release  made  a  mat- 
ter of  record.  That  defendant  relied  upon  the  representations 
made  by  the  officers  of  the  company,  as  to  the  condition  of  the 
financial  affairs  of  the  company  and  as  to  the  value  of  the 
stock,  was  deceived,  and  induced  to  execute  the  note  secured 
by  the  mortgage  sought  to  be  foreclosed,  admits  of  no  doubt. 
Had  all  the  facts  been  disclosed,  it  is  inconceivable  that  any 
sane  man  would  have  subscribed  for  stock  in  the  company 
and  mortgaged  his  property  to  secure  it.  What  was  done 
was  equivalent  to  actual  fraud  in  procuring  the  subscription 
for  stock  then  and  always  afterwards  utterly  valueless.  As 
between  the  company  and  defendant,  it  is  plain  the  company 
could  claim  no  assistance  at  the  hands  of  a  court  of  equity  to 
collect  the  debt  secured  by  the  mortgage. 

It  only  remains  to  be  seen  whether  complainant  occupies 
any  better  position  in  equity  than  the  railroad  company  would 
had  it  brought  the  bill  to  foreclose  the  mortgage,  and  if  not, 
the  bill  should  have  been  dismissed. 

Under  our  statute  a  real  estate  mortgage  is  not  a  negotiable 
instrument,  and  the  doctrine  is  well  established  that,  in  equity, 
an  assignee  of  a  promissory  note,  even  before  maturing,  who 
seeks  to  foreclose  .the  mortgage  by  which  it  is  secured,  takes 
it  subject  to  any  defense  the  maker  had  against  the  original 
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mortgagee,  on  the  principle  the  mortgage  is  the  foundation  of 
the  suit,  and  the  note  is  only  the  incident  or  evidence  of  the 
debt  secured.  But  it  is  said  the  rule  is  different  where  the 
mortgage  is  assigned  with  the  consent  of  the  mortgagor,  and 
such  seems  to  be  the  doctrine  on  this  subject.  Matthews  v. 
Wallwyn,  4  Yes.  J.  118.  In  this  case  it  is  claimed,  in  argu- 
ment, that  the  note  and  mortgage  were  made  with  the  distinct 
understanding  they  should  be  assigned,  and  that  the  railroad 
company  was  constituted  the  agent  of  the  mortgagor  to  make 
the  assignment,  and  from  these  facts,  it  is  contended,  the  assent 
of  the  maker  to  the  assignment  may  be  inferred.  Without 
conceding  that  the  evidence  establishes  any  such  understand- 
ing, it  is  a  complete  answer  to  the  position  taken — that  the 
mortgage  itself  was  never,  in  fact,  assigned  other  than  by 
wrhat  is  contained  in  the  railroad  company's  bond,  to  which  it 
was  attached,  except  by  delivery,  which,  at  most,  is  only  an 
equitable  assignment,  and  bars  no  equities  existing  between 
the  original  parties  to  it. 

The  position  taken,  that  the  mortgage  was  assigned  to  com- 
plainant with  the  concurrence  of  the  mortgagor,  being  un- 
tenable, there  is  no  reason  why  the  defense  proposed  to  be 
made  can  not  be  admitted  on  precisely  the  same  ground  as  in 
Peek  v.  Bligh,  37  111.  317,  Haskell  v.  Brown,  65  id.  29,  and 
Franklin  v.  Tivogood,  18  Iowa,  515.  The  cases  are  analogous 
in  principle,  and  many  of  the  controlling  facts  are  identical  in 
all  the  cases.  All  of  them  concern  notes  secured  by  mort- 
gages given  for, stock  in  this  and  other  railroad  companies. 
The  defenses,  though  slightly  different  in  character,  were  ad- 
mitted in  all  of  them  on  the  same  principle,  viz:  that  the 
transfer  made  in  the  body  of  a  separate  instrument  executed 
for  an  independent  purpose  did  not  have  the  effect  to  transfer 
the  mortgage  and  the  note  secured  so  as  to  afford  the  holder 
that  protection  accorded  to  an  assignee  of  a  negotiable  instru- 
ment, before  maturing,  for  value  and  without  notice  of  any 
defenses  that  may  exist.  That  principle  may  be  successfully 
invoked  to  let  in  the  defense  proposed  to  be  made  in  the  case 
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at  bar.  There  is  no  pretense  there  was  ever  any  assignment 
of  the  mortgage,  other  than  that  contained  in  the  railroad 
company's  bond,  delivered  with  it,  as  was  done  in  the  cases 
cited,  which,  as  we  have  seen,  was  not  sufficient  to  bar  the 
defense  sought  to  be  interposed.  In  Peek  v.  Bligh,  the  defense 
was  placed  on  the  ground  the  railroad  company  had  guaran- 
teed the  maker  of  the  note  and  mortgage  against  loss  on  the 
stock  for  which  it  was  given.  In  Haskell  v.  Brown,  the  rail- 
road company  had  guaranteed  the  payment  of  both  the  prin- 
cipal and  interest  due  on  the  notes  secured,  in  consideration 
of  the  assignment  to  it  of  the  dividends  the  stock  would  earn, 
and  as  the  stock  was  and  continued  to  be  worthless,  and  there 
were  no  dividends,  it  constituted  a  valid  defense  as  against 
the  railroad  company,  and  for  the  reason  there  had  been  no 
assignment  of  the  mortgage  and  note,  the  same  defense  could 
be  made  as  against  complainant,  notwithstanding  he  may  have 
been  a  purchaser  before  maturity.  In  the  case  we  are  consid- 
ering, the  railroad  company  guaranteed  defendant  against  the 
interest  to  accrue  on  the  indebtedness  secured,  for  five  years, 
and  as  the  company  never  paid  the  interest  or  any  part  of  it, 
it  is  conceded  defendant  sustained  damages  that  might  be  set 
up  as  a  defense,  on  the  ground  of  recoupment  or  equitable  set- 
off against  complainant,  the  same  as  against  the  railroad  com- 
pany, had  it  brought  the  suit.  That  could  only  be  done  on 
the  exact  principle  of  the  cases  cited,  and  for  the  reason  stated 
there  had  been  no  such  assignment  of  the  mortgage  as  would, 
in  equity,  prevail  against  the  equities  in  favor  of  the  mort- 
gagor. 

Logically,  it  follows  the  other  defense  sought  to  be  made, 
which  goes  to  the  whole  claim,  viz :  that  the  note  was  pro- 
cured by  means  of  false  and  fraudulent  representations  made 
by  the  officers  and  others  on  behalf  of  the  company,  as  to  the 
financial  condition  of  the  company  at  the  time,  and  as  to  the  value 
of  the  stock,  and  dividends  it  would  earn,  may,  on  the  same 
principle,  and  for  the  same  reason,  be  interposed  against  com- 
plainant.    No  matter  what  the  defense  may  be,  it  was  admitted 
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in  each  case  referred  to,  on  the  same  ground,  and  may  be  in  this 
case.  As  we  have  seen,  it  would  be  inequitable  for  the  rail- 
road company,  under  the  circumstances,  to  enforce  payment 
of  the  indebtedness  secured  by  the  mortgage,  and  as  complain- 
ant stands  in  no  better  position  in  a  court  of  equity,  under 
the  decisions  in  analogous  cases,  than  the  mortgagee,  the  defense 
may  be  let  in  against  him,  even  though  he  had  been  a  pur- 
chaser of  the  note  before  maturity. 

But  there  are  other  reasons,  that  are  unanswerable,  why 
the  mortgagor,  in  this  case,  may  be  let  in  to  make  whatever 
defense  he  may  have  to  the  foreclosure  suit,  as  against  com- 
plainant. The  note  and  mortgage  were  attached  to  a  bond  of 
the  railroad  company,  of  the  same  amount,  and  all  of  them 
left  with  Keen  &  Taylor  for  the  purpose  of  raising  money 
upon  them.  The  bond  was  payable  to  bearer,  and  for  the 
better  security  of  the  holder  it  is  recited,  in  the  bond  itself, 
that  the  company  has  assigned  and  transferred  to  the  holder 
the  note  and  mortgage  of  defendant,  and  then  a  provision  is 
added,  that  the  note  and  mortgage  appended  are  "  trans- 
ferable in  connection  with  this  bond,  and  not  otherwise,  to  any 
parties  or  purchasers  whomsoever."  Were  it  allowable  to  treat 
this  as  an  assignment  of  the  note  and  mortgage  to  Keen  & 
Taylor,  which  it  is  not,  still  there  is  no  evidence  in  this  record 
that  Keen  &  Taylor  ever  assigned  the  same  to  complainant  in 
connection  with  the  bond  of  the  railroad  company  or  other- 
wise. Complainant,  who  was  a  witness  in  the  cause,  states 
that  he  made  advances  in  cash  and  by  indorsements  of  notes 
at  different  times,  to  the  company,  in  1857,  and  that  the  note 
and  mortgage  of  defendant,  with  the  bond  of  the  railroad 
company  attached,  with  other  securities,  were  left  with  Keen 
&  Taylor,  of  which  firm  he  was  a  member,  as  security  for  a  debt 
due  from  the  railroad  company  to  Keen  &  Taylor  on  a  note  for 
$5000.  It  will  be  remembered  the  bond  of  the  railroad  com- 
pany was  payable  to  bearer,  and  it  is  a  noticeable  fact,  complain- 
ant does  not  say  the  note  and  mortgage,  or  either  of  them, 
were  assigned  and  indorsed  to  Keen  &  Taylor,  but  the  state- 
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ment  is  they  were  left  with  his  firm.  That  debt,  complainant 
states,  was  never  paid  except  by  the  sale  of  collaterals  given  to 
him  for  his  firm.  He  adds,  that  on  the  30th  of  December, 
1861,  he  purchased  of  the  railroad  company,  through  its  presi- 
dent, the  note  and  mortgage  of  defendant,  with  other  securities, 
to  the  amount  of  $16,300,  and  that  the  only  consideration  was 
the  surrender  to  the  company  of  its  note  for  $ 5000,  of  the  date 
of  August  8,  1857,  as  shown  by  the  bill  of  sale.  Although 
the  bill  of  sale  bears  no  date,  complainant's  testimony  is,  it 
was  delivered  to  him  of  the  30th  of  December,  1861.  That, 
it  will  be  observed,  was  after  the  note  had  become  due,  and, 
of  course,  under  our  statute,  he  would  take  it  subject  to  any 
defenses  that  existed  in  favor  of  the  maker  against  the  payee. 

The  views  presented  being  conclusive  of  the  whole  case,  it 
will  not  be  necessary  to  consider  the  effect  of  the  subsequent 
release  of  the  mortgage  by  the  railroad  company. 

The  decree  will  be  reversed,  and  the  cause  remanded  with 
directions  to  the  court  below  to  dismiss  complainant's  bill. 

Decree  reversed. 


John  Hart 


The  People  of  the  State  of  Illinois. 

Jurisdiction  —  whether  city,  under  its  charter,  has  exclusive  jurisdiction  over 
offenses.  Any  exclusive  jurisdiction,  given  to  any  city  by  its  chartei*,  before 
the  adoption  of  the  constitution  of  1870,  over  certain  offenses  within  its  limits, 
has  been  taken  away  and  abrogated  by  section  29,  article  G  of  that  constitution, 
which  requires  that  all  laws  relating  to  courts  shall  be  general  and  of  uniform 
operation,  and  the  jurisdiction,  powers,  etc.,  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  shall  be  uniform.  Whenever  jurisdiction 
of  such  offenses  is  conferred  by  statute  upon  circuit  courts,  it  operates  to  take 
away  the  exclusive  jurisdiction  before  conferred  upon  municipal  corporations. 

Appeal  from  the  Circuit  Court  of  JoDaviess  county;  the 
Hon.  Joseph  M.  Bailey,  Judge,  presiding. 
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Mr.  L.  Shissler,  for  the  appellant. 

Mr.  Jas.  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  on  a  conviction  in  the 
circuit  court  of  JoDaviess  county,  on  March  8,  1878,  upon  an 
indictment  under  section  259,  Rev.  Stat.  1874,  p.  391,  for 
keeping  open  a  tippling  house  on  Sunday.  The  offense  was 
committed  within  the  limits  of  the  city  of  Galena,  and  the 
point  made  for  reversing  the  judgment  is,  that  the  above  sec- 
tion of  the  Criminal  Code  does  not  apply  to  this  case — that 
the  city  of  Galena  has  exclusive  jurisdiction  over  the  subject 
matter  of  this  offense.  As  establishing  this,  reference  is  made 
to  the  following  provisions  of  the  charter  and  ordinance  of  the 
city  of  Galena.  The  city  charter,  passed  February  15,  1839, 
contains  this  provision  :  Sec.  23.  The  said  city  council  shall  have 
full  and  exclusive  power  and  authority  *  *  *  "  to  tax,  license, 
regulate  and  restrain  or  prohibit  theatrical  or  other  shows, 
groceries,  retailers,  tippling  houses,  houses  of  entertainment/' 
etc.,  within  said  city.  Section  4  of  the  new  city  charter  of  the 
city  of  Galena,  approved  January  30,  1857,  provides  that  the 
city  council  shall  "have  full  and  exclusive  power  and  authority, 
within  the  jurisdiction  of  the  city,  by  ordinance/'  among  other 
things — 

"10.  To  regulate  the  selling  or  giving  away  of  any  ardent 
spirits  by  any  shop  keeper,  trader  or  grocer,  to  be  drank  in 
any  shop,  store  or  grocery,  out-house,  yard,  garden  or  other 
place  within  the  city,  except  by  innkeepers  duly  licensed." 

"  12.  To  license,  regulate  and  restrain  tavern  keepers,  grocers 
and  keepers  of  ordinaries  or  victualling,  or  other  houses  or 
places,  from  the  selling  or  giving  away  wines  and  other  liquors, 
whether  ardent,  vinous  or  fermented." 

11 18.  To  authorize  the  mayor  or  other  proper  officer  of  the 
city  to   ffrant  and   issue   licenses,  and   direct   the    manner   of 
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issuing  and  registering  thereof,  and  the  fees  to  be  paid  therefor," 
etc. 

There  is  the  following  ordinance  passed  by  the  city  council 
of  Galena,  being  section  13  of  the  ordinances  of  the  city,  revised 
January  18,  1853: 

"§  13.  A  grocery  is  hereby  deemed  to  include  all  houses 
or  places  wherein  spirituous,  vinous  or  fermented  liquors  are 
retailed  in  less  quantities  than  one  quart,  except  druggists, 
by  whom  such  liquors  may  be  disposed  of  for  purposes  purely 
medical,  mechanical  or  sacramental.  Every  person  applying 
for  a  grocery  license  shall  first  execute  a  bond  in  the  penalty  of 
$500,  to  be  approved  by  the  mayor  and  council,  conditioned 
that  he  or  she  will  keep  an  orderly  house  and  will  not  permit 
any  unlawful  gaming  or  riotous  conduct  in  his,  her  or  their 
house.  Grocery  license  shall  be  granted  for  a  term  not  less 
than  six  months,  and  at  the  rate  of  $  100  a  year.  Be  it  further 
enacted,  that  no  grocery  store  shall  be  kept  open,  or  shall  en- 
tertain therein  company  on  Sunday;  and  that  the  mayor  and 
city  council,  upon  formal  complaint  and  satisfactory  proof 
thereof  to  them,  that  the  privileges  herein  granted  to  grocery 
or  tavern  keepers  have  been  abused,  or  that  the  person  to 
whom  license  was  granted  had  violated  any  of  the  within 
provisions,  shall  immediately  thereupon  revoke  or  suppress 
such  license." 

This  ordinance  was  in  force  at  the  time  of  the  passage  of 
the  new  city  charter  of  January  30,  1857,  which  contained  this 
section  : 

"§  14.  All  ordinances,  regulations  and  resolutions  now  in 
force  in  the  city  of  Galena,  and  not  inconsistent  with  this  act, 
shall  remain  in  force  under  this  act  until  altered,  modified  or 
repealed  by  the  city  council,  after  this  act  shall  take  effect." 

The  defendant  was  engaged  in  keeping  a  grocery  in  the  city 
of  Galena,  being  regularly  licensed  by  the  city  council. 

The  position  of  appellant  is,  that  the  above  ordinance  was 
in  force  at  the  time  of  the  finding  of  the  indictment;  that  un- 
der these  cited  provisions  of  the  city  charter,  and  this  ordi- 
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nance,  the  exclusive  power  and  authority  to  punish  the 
defendant  for  keeping  open  his  grocery  on  Sunday,  on  this 
occasion,  was  in  the  city  of  Galena,  in  the  maimer  pointed  out 
in  the  ordinance;  that  the  subject  of  groceries  and  tippling 
houses  within  the  limits  of  the  city  of  Galena  has  been  com- 
mitted by  the  legislature  to  the  city  of  Galena,  to  license, 
regulate,  suppress ;  that  the  city  council  had  exercised  the 
power,  and  that  the  complaint  should  not  have  been  made 
before  the  grand  jury,  but  before  the  city  council,  as  provided 
for  by  the  ordinance,  and  that  the  remedy  is  not  by  indictment, 
followed  by  fine  and  imprisonment,  but  to  make  satisfactory 
proof  before  the  city  council  and  have  the  license  revoked  or 
suppressed;  that  the  latter  is  the  sole  remedy  and  punishment. 
By  an  act  of  the  General  Assembly,  entitled  "  An  act  defin- 
ing the  duties  of  grand  juries  in  the  county  of  Jo  Daviess," 
approved  February  12,  1855,  it  was  enacted,  "That  it  shall 
be  the  duty  of  the  grand  jury  of  the  county  of  JoDaviess,  at 
any  regular  or  special  term  of  the  circuit  court  of  said  county, 
to  duly  inquire  into  and  true  presentments  make,  by  bill  or 
indictment,  of  all  and  every  person  or  persons  who  shall  vio- 
late the  laws  of  this  State  by  selling  alcoholic  drinks,  without 
license  from  the  proper  authority  so  to  do,  or  by  keeping 
open  houses  on  Sunday,  or  by  keeping  disorderly  houses, 
whether  such  person  or  persons  shall  have  violated  such  laws 
within  the  corporate  limits  of  the  city  of  Galena,  or  any  other 
part  of  said  county ;  and  any  law  conflicting  with  the  provi- 
sions of  this  bill  is  hereby  repealed."  In  the  revision  of  1874, 
among  the  great  number  of  repealed  acts  named  in  the  general 
repealing  act,  appears  this  act  of  February  12,  1855,  as  one 
of  the  acts  there  repealed.  At  the  same  time  with  this  repeal, 
there  went  in  force  this  enactment  of  the  legislature:  "  Who- 
ever keeps  open  any  tippling  house  or  place  where  liquor  is 
sold  or  given  away  upon  the  first  day  of  the  week,  commonly 
called  Sunday,  shall  be  fined  not  exceeding  $'Z00.  Sunday 
shall  include  the  time  from  midnight  to  midnight."  Rev.  Stat. 
1874,  p.  391,  sees.  259,  260. 
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"The  provisions  of  any  statute,  so  far  as  they  are  the  same 
as  those  of  any  prior  statute,  shall  be  construed  as  a  continu- 
ation of  such  prior  provisions  and  not  as  a  new  enactment."  Rev. 
Stat,  1874,  p.  1012,  sec.  2.  Under  the  Revised  Statutes  of 
1845,  there  was  the  offense  of  keeping  open  a  tippling  house 
on  the  Sabbath  day  or  night.  Rev.  Stat.  1845,  p.  174,  sec.  127. 
The  provisions  of  the  act  of  1874  differ,  however,  in  prescrib- 
ing a  different  punishment,  and  denning  the  time  Sunday 
shall  include. 

Questions  arise  here,  whether,  after  the  new  city  charter  of 
1857,  exclusive  power  and  authority  over  the  subject  of  this 
offense  was  in  the  city  of  Galena,  or  whether  the  provisions  of 
the  special  act  of  February  12,  1855,  making  the  offense  pun- 
ishable by  indictment  in  the  circuit  court  of  JoDaviess  county, 
continued  still  to  apply  so  long  as  that  act  remained  in  force, 
and  if  they  did,  whether  it  was  the  effect  of  the  repeal  of  that 
act  in  1874,  to  leave  in  full  force  the  exclusive  jurisdiction  of 
the  city  of  Galena  under  its  charter  of  1857.  These  are  ques- 
tions which  we  do  not  find  it  necessary  to  consider,  as  there 
is  another  ground  upon  which  we  must  hold  there  is  no  exclu- 
sive power  and  authority  over  the  subject  matter  of  this  offense 
in  the  city  of  Galena,  and  that  is,  the  operation  of  the  consti- 
tution of  1870. 

By  section  29,  article  6,  of  that  constitution,  "All  laws  re- 
lating to  courts  shall  be  general,  and  of  uniform  operation  ; 
and  the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  courts,  of  the  same  class  or  grade,  so  far  as  reg- 
ulated by  law,  and  the  force  and  effect  of  the  process,  judg- 
ments and  decrees  of  such  courts  severally,  shall  be  uniform." 
It  is  inconsistent  with  this  section  of  the  constitution  that 
after  the  adoption  thereof,  exclusive  jurisdiction  over  this  of- 
fense should  be  in  the  city  of  Galena,  and  the  circuit  court  of 
JoDaviess  county  not  have  cognizance  thereof.  All  other  cir- 
cuit courts  of  the  State  have  jurisdiction  of  this  offense,  when 
committed  in  the  respective  counties  of  such  courts,  they  hav- 
ing cognizance   thereof  by  indictment  in  such  courts;  and  if 
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the  circuit  court  of  JoDaviess  county  be  held  an  exception  in 
this  respect,  and  not  to  have  cognizance  of  the  offense,  then  its 
jurisdiction  in  this  respect  will  be  anomalous,  and  not  uniform 
with  that  of  the  other  circuit  courts  of  the  State.  This  would 
be  inconsistent  with  the  constitutional  provision,  that  the  juris- 
diction of  all  courts  of  the  same  class  or  grade  shall  be  uni- 
form. 

Any  exclusive  jurisdiction,  then,  which  there  may  have  been 
in  the  city  of  Galena  in  respect  to  the  subject  matter  of  this 
offense,  before  the  adoption  of  the  present  constitution,  must 
be  held  as  having  been  taken  away  and  abrogated  by  the  adop- 
tion of  that  constitution,  as  being  inconsistent  with  the  above 
cited  provision  thereof.  Numerous  are  the  instances  where 
this  court  has  held  provisions  of  prior  special  statutes  to  have 
been  abrogated,  upon  the  adoption  of  the  present  constitution, 
as  being  inconsistent  therewith,  among  which  may  be  found 
O'Connor  v.  Leddy,  64  111.  299,  People  v.  Rumsey,  ib.  44, 
Chance  v.  County  of  Marion,  ib.  66,  Hills  v.  City  of  Chicago, 
60  id.  86,  People  v.  McRoberts,  62  id.  38,  Phillips  v.  Quick, 
63  id.  445. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Louis  F.  Leopold  et  al. 


Samuel  Salkey. 

1.  Contract — -failure  that  authorizes  rescission  by  other  party.  Where  a  party 
agrees  in  writing  to  serve  another  for  three  years  as  superintendent  and 
manager  in  his  business  as  a  manufacturer  and  dealer  in  clothing,  in 
which  he  covenants  to  devote  himself  entirely  to  the  business,  giving 
his  whole  time,  attention  and  skill  thereto,  for  which  he  is  to  receive 
$3,000  per  annum,  in  monthly  payments  of  $250,  each  of  his  covenants 
goes  to  the  entire  consideration,  and  the  covenant  of  the  employer  to  pay 
is  not  for  a  part,  but  for  the  whole  of  the  term,  and  a  failure  on  the  part  of  the 
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person  employed  to  render  the  services  agreed,  for  about  two  weeks  during  the 
busiest  and  most  important  part  of  the  season,  though  without  fault  on  his 
part,  as,  when  he  is  arrested  and  imprisoned,  is  a  substantial  breach  of  his 
covenant,  and  will  authorize  the  employer  to  treat  the  contract  as  abandoned, 
and  employ  another  person  in  his  place;  and  in  such  case  the  person  so  orig- 
inally employed,  when  he  has  been  paid  for  the  services  actually  performed, 
can  not  maintain  an  action  on  the  contract  for  not  being  allowed  to  resume 
his  position,  after  his  discharge,  and  complete  the  contract. 

2.  Same — right  to  recover  without  performance.  Where  a  person  employed  for 
a  term  of  service  seeks  to  recover  on  the  contract  without  full  performance, 
on  the  ground  that  his  employer  refused  to  allow  him  to  serve  out  his  time,  he 
must  aver  and  prove  his  ability,  readiness  and  an  offer  to  perform  on  his  part, 
as  to  the  subsequent  time,  or  he  can  not  recover  beyond  the  service  actually 
rendered. 

3.  It  is  a  good  defense  to  an  action  on  a  covenant  or  contract,  that,  the  obli- 
gation to  perform  the  act  required  was  dependent  on  some  other  which  the 
other  party  was  to  do,  and  has  failed  to  do;  and  the  defense  is  good,  although 
the  omission  of  the  other  party  to  do  the  thing  required  of  him  was  produced 
by  causes  which  he  could  neither  foresee  nor  control. 

4.  There  is  a  class  of  cases  where  a  party  contracting  to  render  personal 
service,  after  part  performance  becomes  disabled  by  inevitable  casualty  and 
is  thereby  prevented  from  completing  his  contract,  has  been  held  entitled  to 
recover  for  the  services  actually  rendered,  upon  a  quantum  meruit;  but  they 
furnish  no  warrant  for  holding  that  the  laborer  in  such  case  can  recover  upon 
the  contract  for  a  failure  to  pay  for  future  services  he  has  been  prevented  from 
performing. 

5.  Same — when  party  may  abandon.  Where  the  failure  to  perform  a  con- 
tract is  in  respect  to  matters  which  would  render  the  performance  of  the  residue 
a  thing  different  in  substance  from  what  was  contracted  for,  the  party  not  in 
default  may  abandon  the  contract. 

6.  Where  neither  party  is  at  fault,  the  absence  of  the  servant  from  the 
master's  employ,  by  whatever  cause  occasioned,  for  an  unreasonable  length  of 
time,  will  authorize  the  master  to  treat  the  contract  as  abandoned.  What  is 
an  unreasonable  length  of  time  depends  upon  the  nature  and  necessities  of  the 
business  in  which  the  servant  is  employed.  The  test  is,  does  the  delay  so 
affect  the  interest  of  the  master,  that  performance  of  the  residue  of  the  contract 
by  the  servant  would  be  a  thing  different,  in  substance,  from  what  the  master 
contracted  for. 

7.  Same — mere  offer  without  consideration  or  acceptance.  Where  a  servant, 
employed  for  a  terra,  is  imprisoned  without  the  fault  of  either  party,  and 
thereby  prevented  from  performance  for  such  a  length  of  time  as  justifies  the 
employer  in  abandoning  the  contract,  a  promise  by  the  latter  to  continue  him 
in  his  service  if  he  will  return  by  a  certain  time,  without  consideration,  or  ac- 
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ceptance  by  the  servant,  is  not  a  contract,  for  want  of  consideration  and  mutu- 
ality. It  is  a  mere  offer,  which  may  be  withdrawn  at  any  time  before  acted 
on  by  the  servant,  and  such  offer  constitutes  no  estoppel  when  the  servant 
has  not  changed  his  condition  for  the  worse  on  the  faith  of  it. 

8.  Same — notice  of  rescission  of  contract.  Where  a  servant  is  unavoidably 
detained  from  his  service  for  an  unreasonable  length  of  time,  the  refusal  of 
the  employer  to  receive  him  in  his  employ  on  his  return,  is  sufficient  notice  of 
the  employer's  election  to  treat  the  contract  as  abandoned. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Gardner  &  Schuyler,  for  the  appellants  : 

The  contract  sued  upon  is  a  contract  for  personal  service, 
and  the  question  is,  were  the  defendants  guilty  of  a  breach  of 
the  same.    If  not,  this  judgment  should  be  reversed. 

In  contracts  of  this  nature,  the  rule  of  law  seems  to  be,  that 
any  act  on  the  part  of  the  servant  tantamount  to  a  breach  of  the 
contract,  will  justify  the  master  in  terminating  the  same;  but 
that  the  servant  may  have  a  recovery  pro  tanto  upon  a  quantum 
meruit,  when  the  breach  is  without  his  own  fault. 

"When  a  servant  is  prevented  from  performing  his  contract 
vi  majors,  the  question  whether  or  not  he  is  liable  in  damages 
for  breach  of  contract,  depends  on  circumstances.  If  he  is 
carried  to  prison  for  a  crime  of  which  he  is  found  guilty,  or 
for  a  debt  unpaid,  then,  as  the  contract  was  broken  by  his  own 
voluntary  act,  he  is  liable  in  damages,  and  the  master  is  free 
from  the  contract.  But  if,  on  the  other  hand,  he  is  carried  to 
prison  on  suspicion  of  being  guilty  of  crime  of  which  he  is 
.  ultimately  acquitted,  he  is  not  liable  in  reparation  to  the  mas- 
ter, because  there  was  no  voluntary  breach  of  engagement." 
Fraser's  Master  &  Servant,  55,  sec.  4 ;  The  King  v.  Barton, 
2  Maule  &  Sel.  329;  Ryan  v.  Dayton,  25  Conn.  188. ;  Melville 
v.  DeWolf,  4  Ellis  &  B.  844;  Turner  v.  Mason,  14  Mees.  & 
Welsby,  112;  Fenton  v.  Clark,  11  Vt,  557. 

Under  the  old  rule,  as  laid  down  in  Cutler  v.  Powell,  6  T. 
R.  320,  and  adhered  to  for  many  years,  when  the  contract  was 
entire,  and  the  performance  of  one  part  was  the  condition  of 
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the  performance  of  the  other,  the  party  seeking  to  recover  for 
a  breach  must  have  performed  on  his  part,  inevitable  accident 
to  the  contrary  notwithstanding,  before  he  could  sustain  an  ac- 
tion. Appleby  v.  Dods,  8  East,  300;  Hall  v.  Heightman,  2 
id.  145;  Paxdine  v.  Jane,  Alleyn,  27;  Atkinson  v.  Ritchie,  10 
East,  630;  Harmony  v.  Bingham,  2  Kern.  99. 

An  examination  of  the  adjudications  on  this  subject,  will 
show  that  they  have  been  guarded  with  the  utmost  care,  and 
that  while  the  servant  is  permitted  to  recover  compensation 
pro  tanto  for  services  rendered  up  to  the  time  of  the  breach, 
he  is  not  permitted  to  go  beyond  and  recover  for  a  breach  in 
refusing  to  employ  him.  Ryan  v.  Dayton,  25  Conn.  188;  Tur- 
ner v.  Mason,  14  Mees.  &  Welsby,  112;  Wolf  v.  Hemes,  20 
N.  Y.  197;  Lantry  v.  Parks,  8  Cow.  63;  Ford  v.  Danks,  \§ 
La.  An.  K.  119;  Libhart  v.  Wood,  1  Watt  &  S.  265. 

The  first  count  in  the  plaintiff's  declaration  avers,  that  the 
plaintiff  has  at  all  times  since  December  1,  1874,  been  ready 
and  willing  to  perform  said  contract,  and  that  he  has  performed. 
The  second  count  avers,  that  the  plaintiff,  in  pursuance  of 
the  covenants  of  said  contract,  on  the  first  day  of  December, 
1874,  entered  on  the  performance  of  the  same,  and  continued 
to  serve  defendant  until  the  first  day  of  February,  1875,  and 
that  during  said  time  he  faithfully  performed;  that  plaintiff 
has  at  all  times  been  ready  and  willing  to  perform  said  contract, 
and  that  on  January  25,  1875,  the  defendants,  without  any  just 
cause,  refused  to  permit  the  plaintiff  to  continue  in  their  em- 
ployment as  superintendent  under  said  contract. 

The  law  is  well  settled,  that  where  a  party  suing  for  a  breach 
of  contract  avers  performance,  without  a  quantum  meruit,  or 
a  willingness  to  perform  on  his  part,  in  order  to  entitle  him 
to  recover  in  the  one  case,  he  must  prove  performance,  (Tay- 
lor v.  Beck,  13  111.  376,)  and  in  the  other,  he  must  show  his 
ability  to  do  so. 

The  plaintiff's  evidence  not  sustaining  the  allegations  of 
the  declaration,  and  showing  no  right  to  recover,  the  defend- 
ant, after  the  plaintiff  had  rested,  moved  the  court  to  instruct 
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the  jury  that  the  plaintiff  was  not  entitled  to  recover  on  the 
case  made  by  him,  which  the  court  refused  to  do,  aud  in  this, 
we  submit,  the  court  erred.  Amos  v.  Sinnott,  4  Scam.  440; 
Tefftv.  Ashbaugh,  15  111.  662;  Home  v.  Wilder,  47  id.  510; 
Smith  v.  Gillett,  50  id.  290;  Toledo,  Wabash  and  Western  Ry. 
Co.  v.  Moore,  77  id.  219;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Gregory,  58  id.  274. 

Messrs.  McCoy  &  Pratt,  for  the  appellee  : 
The  questions  presented  by  this  record  are — 

1.  Did  the  involuntary  absence  of  appellee  for  twelve  days 
justify  appellants  in  rescinding  the  contract? 

2.  If,  during  the  absence  of  appellee,  appellants  gave  verbal 
permission  for  its  continuance  for  any  given  period  of  time, 
could  they,  before  the  expiration  of  that  period,  rescind  the 
contract  because  of  the  absence  ? 

3.  Were  the  declarations  of  Hiller,  made  to  persons  other 
than  appellee,  competent  evidence? 

The  contract  binds  appellee  to  give  his  whole  time  for  three 
years  to  the  business  of  appellants.  Absence  for  an  hour  or  a 
day,  for  any  cause,  would  be  a  breach,  and  yet,  it  is  manifest 
that  enforced  absence  by  reason  of  sickness  or  casualty,  not  the 
fault  of  the  employee,  for  an  hour  or  a  day,  would  not  give 
the  employer  the  right  to  rescind  the  contract.  It  might  give 
him  a  claim  for  damages,  but  not  the  right  to  rescind.  It  is 
not  every  breach  or  default  of  one  party  to  a  contract,  that 
gives  the  other  the  right  to  rescind  it;  but  the  default  or 
failure  must  be  total,  or  such  as  to  deprive  the  other  of  the 
substantial  benefits  of  the  contract.  Selby  v.  Hutchinson,  4 
Gilm.  332;  Doggett  v.  Brown,  28  111.  493;  Cuchson  v.  Stones, 
1  Ellis  &  Ellis,  238. 

The  rescission  of  a  contract  by  one  party  for  the  default  of 
the  other,  is  in  the  nature  of  a  forfeiture.  It  is  a  penalty  for 
non-performance,  and  as  such,  it  may  be  waived.  The  waiver 
of  forfeiture  is  simply  permitting  the  contract  to  continue,  and 
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not  a  varying  of  its  terms  or  change  of  its  conditions.     White 
v.  Walker,  31  111.  434;   Cook  v.  Murphy,  70  id.  96. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  by  appellee  against  appellants,  upon  a 
written  contract,  under  seal,  whereby  the  former  agreed  to 
render  personal  services  for  the  latter,  during  a  stipulated 
term,  for  a  price  agreed  to  be  paid  by  the  latter. 

By  the  terms  of  the  contract,  appellee  agreed  to  enter  the 
employ  of  appellants  as  a  superintendent  and  manager  of  the 
manufacturing  department  of  appellants,  (they  being  engaged 
in  the  manufacturing  and  selling  of  boys',  youths'  and  child- 
ren's clothing,)  in  connection  with,  and  under  the  direction  of 
Asher  F.  Leopold,  and  whenever  required  by  appellants'  firm 
or  either  member  thereof,  to  assist  in  the  purchase  and  sale  of 
materials  and  goods  manufactured  by  the  firm,  in  such  man- 
ner and  at  such  times  as  the  firm  should  direct.  Appellee 
also  agreed  that  he  would  continue  in  the  employ  of  the  firm 
for  a  period  of  three  years  from  the  1st  day  of  December,  1874, 
at  which  time  his  services  were  to  commence;  that  during 
said  time,  he  would  devote  himself  entirely  to  the  business  of 
the  firm,  in  the  manner  as  agreed  upon,  giving  his  whole  time, 
attention  and  skill  thereto,  and  at  all  times  work  for  the  best 
interests  of  appellants. 

Appellants,  as  a  compensation  therefor,  agreed  to  pay 
appellee  the  sum  of  $3,000  per  annum,  in  sums  of  $250  per 
month,  at  the  expiration  of  each  month. 

Appellee  commenced  work,  under  the  contract,  on  the  1st 
of  December,  1874,  and  continued  to  render  services  thereun- 
der until  the  12th  of  January,  1875,  when  he  was  arrested  by 
a  United  States  marshal,  under  an  order  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of  this  State, 
and  put  in  jail.  He  remained  in  jail  until  the  25th  of  the 
same  month,  when  he  was  released  on  bail.  Upon  being  re- 
27—89  III. 
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leased,  he  returned  to  appellants'  establishment  to  resume 
work  under  the  contract,  but  they,  having  obtained  another 
foreman  in  his  place  whilst  he  was  in  jail,  refused  to  receive 
him  again  into  their  employ. 

Appellee  has  been  paid  for  all  the  services  he  actually  ren- 
dered, and  the  present  suit  is  only  to  recover  damages  for 
appellants  alleged  breach  of  contract  in  not  continuing  him 
in  their  employ. 

The  judgment  below  was  in  favor  of  appellee  for  $500. 

The  covenants  of  appellee  clearly  constitute  but  one  single 
and  entire  undertaking — each  goes  to  the  whole  consideration. 

The  covenant  of  appellants  to  pay  $3,000  per  annum, 
although  to  be  paid  in  monthly  payments,  was  not  for  a  part, 
but  for  the  whole  of  the  term.  The  covenant  by  appellee  that 
he  would  devote  himself  entirely  to  the  business  of  the  firm, 
giving  his  whole  time,  attention  and  skill  thereto,  goes  to  the 
root  of  the  whole  matter,  and  when  the  situation  of  the  parties, 
as  disclosed  by  the  evidence,  is  taken  into  consideration,  it  is 
manifest  that  the  failure  by  appellee  to  perform  his  contract 
from  the  12th  to  the  25th  of  January,  inclusive,  would  render 
the  performance  of  the  rest  of  the  contract  by  appellee  a  thing 
different,  in  substance,  from  that  which  appellants  stipulated 
for.  Appellants  were  engaged  in  an  extensive  business  .in  the 
manufacturing  and  selling  of  boys',  youths'  and  children's 
clothing.  The  month  of  January  was  their  busiest  season  of 
the  year.  In  that  month  they  manufactured  their  goods  for 
the  spring  trade,  and  in  the  latter  part  of  it  they  sent  out 
their  traveling  men  with  samples.  When  appellee  was  ar- 
rested, there  were  in  appellants'  employ  fourteen  cutters  and 
three  trimmers.  It  was  his  duty,  as  superintendent  and  man- 
ager, to  superintend  these,  lay  out  their  work,  direct  its  per- 
formance, etc.,  and  also  to  inspect  and  receive  work  from  the 
tailors,  besides  discharging  various  other  duties  incident  to  the 
position  he  assumed.  It  required  peculiar  skill,  knowledge  and 
great  promptness  and  fidelity.  To  delay  the  manufacturing 
in  that  month   would,  obviously,  work  immediate  pecuniary 
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loss,  to  some  extent,  and  must,  necessarily,  materially  endan- 
ger the  future  prosperity  of  the  business.  Rival  manufac- 
turers would  be  enabled  to  forestall  appellants  in  the  trade  of 
that  year,  and  being  once  forestalled,  they  might  not,  during 
the  term,  recover  their  former  trade ;  besides,  the  character 
and  quality  of  work  have  much  to  do  in  building  up  and 
establishing  a  prosperous  permanent  trade  in  manufactured 
articles,  and  great  risk,  in  that  respect,  would  be  incurred  by 
the  mere  change  of  superintendents  and  managers;  nor  is  it  to 
be  assumed  that  a  person  of  competent  experience,  skill,  energy 
and  fidelity  could  be  got,  without  a  moment's  warning,  to  fill 
such  a  position,  and  induced  to  stay,  from  day  to  day  during 
such  a  season  in  the  business,  for  a  compensation  approaching 
in  any  reasonable  degree  a  pro  rata  part  of  that  which  he 
would  be  willing  to  accept  for  his  services  for  a  term  of  three 
years. 

In  our  opinion,  therefore,  the  failure  of  appellee  to  perform 
the  services  he  had  covenanted  to  perform,  from  the  12th  to 
the  25th  of  January,  1875,  was  a  substantial  breach  of  his 
covenant. 

Appellee  has  averred  in  his  declaration,  ability,  readiness, 
and  offer  to  perform,  and  his  undertaking  being  an  entire  one, 
it  was  incumbent  on  him  to  make  the  averment  and  support 
it  by  proof.  Badgley  v.  Heald,  4  Gilm.  64;  Swanzey  v.  Moore, 
22  111.  63. 

Inasmuch,  however,  as  appellants  covenanted  to  pay  for  the 
services  monthly,  there  could,  doubtless,  have  been  a  recovery 
on  the  contract  for  the  services  rendered  for  the  month  of  De- 
cember, 1874,  after  the  expiration  of  that  month,  without  any 
allegation  further  than  that  of  performance  of  the  contract  by 
appellee  during  that  time;  but,  since  that  has  been  paid,  and 
appellee  seeks  a  recovery  only  for  a  breach  of  contract  arising 
from  his  not  being  allowed  to  perform  his  part  of  the  contract 
during  the  subsequent  months,  he  is  bound  to  aver  and  show 
readiness,  ability  and  offer  to  perform  the  contract  as  to  the 
subsequent   time.     This   is  held  to  be  the  rule  in  Cunning- 


420  Leopold  et  at.  v.  Salkey.  [Sept.  T. 

Opinion  of  the  Court. 

ham  v.  Morrell,  10  Johnson,  203,  where  Kent,  Ch.  J.,  carefully 
examines  the  authorities,  and  the  court  overrules  its  previous 
decisions  in  Sears  v.  Fowler,  and  Havens  v.  Bush,  2  Johnson, 
272,  387.  This  is  approved  in  Tompkins  v.  Elliott,  5  Wen- 
dell, 496,  Bean  v.  Atwater  and  another,  4  Conn.  3,  and  Me- 
Clure  v.  Hush,  9  Dana,  64. 

It  may  be  conceded  that  appellee  was  put  in  jail  without  his 
fault,  yet,  this  would  not  relieve  him  of  his  covenant  to  give 
his  whole  time,  attention  and  skill  to  appellants7  business.  It 
is  not  claimed  to  have  been  through  appellants'  fault  that  he 
was  put  in  jail,  and  there  is  no  reason,  therefore,  why  appel- 
lants' business  should  suffer  in  consequence  of  it.  He  might 
have  guarded  against  this  by  an  exception  in  his  covenant,  but 
he  did  not  do  so. 

The  rule  is,  it  is  a  good  defense  to  an  action  on  a  covenant 
or  contract,  that  the  obligation  to  perform  the  act  required  was 
dependent  upon  some  other  thing  which  the  other  party  was 
to  do  and  has  failed  to  do.  And  the  defense  is  good,  although 
the  omission  of  the  other  party  to  do  the  thing  required  of 
him,  was  produced  by  causes  which  he  could  neither  foresee 
nor  control.  2  Parsons  on  Conts.  (6th  ed.)  674 ;  Chitty  on 
Conts.  (11  Am.  ed.)  1086. 

There  is  a  class  of  cases,  where  a  party  contracting  to  ren- 
der personal  services,  after  part  performance,  becomes  disabled 
by  inevitable  casualty  and  is  thereby  prevented  from  fully 
completing  his  contract,  has  been  held  entitled  to  recover  for 
the  services  actually  rendered,  upon  a  quantum  meruit.  Fen- 
ton  v.  Clark,  11  Yt.  557;  Hubbard  v.  Belden,  27  id.  645; 
Dickey  v.  Linscott,  20  Me.  453 ;  Wolf  v.  Hemes,  20  IS".  Y.  (6 
Smith)  197.  But  these  furnish  no  warrant  for  the  position 
that  the  laborer  can,  in  such  case,  recover  upon  the  contract 
for  a  failure  to  pay  for  future  services  which  he  has  been  pre- 
vented from  performing.  On  the  contrary,  they  proceed  upon 
the  theory  that  the  contract  is  discharged  by  the  inevitable 
casualty,  and  therefore  allow  the  party  to  recover  simply  for 
what  he  has  earned. 
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Another  class  of  cases  may  be  found,  where  a  party  attempt- 
ing to  rescind  a  contract  on  account  of  the  default  of  the 
opposite  party,  is  held  precluded  by  his  acceptance  of  the 
property,  labor,  etc.,  of  the  opposite  party.  But  such  cases 
can  have  no  application  here.  In  those  cases  it  is  required 
that  it  shall  be  in  the  power  of  the  party  to  abandon  the  ma- 
terials or  product  of  labor  received  and  rescind  the  contract 
in  toto,  without  an  abandonment  of  his  own  property,  and  his 
failure  to  thus  abandon  them  is  construed  as  an  acceptance 
of  performance.     See  Eldridge  y.  Howe,  2  Gilm.  91. 

Appellee's  counsel  cite  Cuchson  v.  Stones,  1  Ellis  &  Ellis, 
238,  (102  Eng.  Com.  Law,  248,)  and  Selby  v.  Hutchinson, 
Admr.  4  Gilm.  332,  in  support  of  the  position  he  assumes,  that 
appellants'  remedy  for  appellee's  failure  to  keep  and  perform 
his  covenants  was  by  an  action  for  damages,  and  that  he  had 
no  right  to  treat  the  contract  as  abandoned  by  appellee.  The 
first  case,  in  our  opinion,  is  totally  inapplicable  to  the  facts 
here.  There,  the  plaintiff,  by  an  agreement  in  writing,  agreed 
to  serve  the  defendant  as  a  brewer  for  the  term  of  ten  years 
for  a  stipulated  compensation.  He  entered  upon  the  perform- 
ance of  the  contract,  and  some  years  afterwards  fell  ill,  and 
was  unable  to  attend  to  business  from  Christmas,  1857,  until 
July,  1858.  He  returned  to  defendant's  service,  when  re- 
stored, and  the  defendant  employed  and  paid  him  as  before. 
Defendant's  counsel  conceded,  at  the  trial,  that  the  contract 
was  not  abandoned,  and  the  controversy  was  whether  plaintiff 
should  receive  full  wages  during  the  time  he  was  sick.  What 
was  said  has  reference  only  to  that  state  of  case.  Here,  appel- 
lee never  was  received  into  appellants'  service  after  he  was  in 
jail.  He  has  done  nothing  for  appellants  since  that  time,  and 
appellants  have  refused  to  receive  him  again  into  their  employ 
because,  they  allege,  his  default  justified  them  in  treating  the 
contract  as  abandoned. 

In  the  other  case,  assumpsit  was  brought  by  Hutchinson  as 
administrator  of  one  Teed,  for  services  rendered  by  Teed  in 
his  lifetime,  in  building  a  mill  for  Selby.     The  work  was  done 
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under  a  special  contract,  and  Teed  died  before  the  contract 
was  fully  performed  on  his  part.  His  administrator  offered 
to  complete  the  contract,  but  Selby  refused  to  allow  this  un- 
less he  would  take  out  certain  defective  work  and  put  other 
in  its  place.     This,  the  administrator  refused  to  do. 

It  was  attempted  to  show,  upon  the  trial,  that  Selby  had 
not  complied  with  his  contract  in  not  procuring  certain  mate- 
rial and  having  certain  work  done  as  promptly  as  it  was  needed 
and  as  required  by  the  terms  of  the  contract.  On  the  other 
side,  there  was  evidence  showing  that  Selby's  delay  was  through 
Teed's  default  in  performing  his  part  of  the  contract,  and  that 
the  work  to  be  done  and  materials  furnished  by  Selby  were 
done  and  furnished  by  the  time  Teed  needed  them.  Teed 
never  undertook  to  declare  the  contract  abandoned,  but,  on 
the  contrary,  proceeded  with  his  work  as  if  he  regarded  the 
contract  as  still  subsisting.  It  was  held  that,  even  if  there 
had  been  cause  of  forfeiture,  Teed  waived  it,  and  that  he, 
and  not  Selby,  was  in  default. 

It  will  thus  be  seen  the  case  varies  materially,  in  the  ques- 
tions presented  for  consideration,  from  the  present. 

The  general  remark  made  by  the  court,  in  discussing  the 
evidence,  which  counsel  quote,  that  "in  order  to  justify  an 
abandonment  of  the  contract,  and  the  proper  remedy  growing 
out  of  it,  the  failure  of  the  opposite  party  must  be  a  total  one; 
the  object  of  the  contract  must  have  been  defeated  or  rendered 
unattainable  by  his  misconduct  or  default/'  is  not  understood 
as  laying  down  the  rule  that  to  justify  an  abandonment  of  a 
contract  the  opposite  party  must  have  failed  to  discharge  every 
obligation  imposed  on  him, — but  simply  that  matters  which 
do  not  go  to  the  substance  of  the  contract,  and  the  failure  to 
perform  which  would  not  render  the  performance  of  the  rest 
a  thing  different  in  substance  from  what  was  contracted  for, 
do  not  authorize  an  abandonment  of  the  contract;  for,  when 
the  failure  to  perform  the  contract  is  in  respect  to  matters 
which  would  render  the  performance  of  the  rest  a  thing  differ- 
ent in  substance  from  what  was  contracted  for,  so  far  as  we  are 
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advised,  the  authorities  all  agree  the  party  not  in  default  may 
abandon  the  contract. 

It  is  said  in  Wood's  Law  of  Master  and  Servant,  p.  233, 
sec.  120:  "Sickness  for  a  lengthened  period — in  one  case  two 
weeks — releases  both  parties  from  the  contract.  The  master 
is  not  bound  to  wait,  unreasonably,  for  the  restoration  of  his 
servant's  health,  and  his  necessities  may  well  be  regarded  as 
the  measure  of  what  is  reasonable."  See,  also,  Hubbard  v. 
Bel  den,  supra. 

In  Poussard  v.  Spiers  and  Pond,  Law  Reports,  (Queen's 
Bench  Division,)  Vol.  1,  p.  410,  this  rule  is,  in  substance,  rec- 
ognized and  applied  by  the  court. 

Where  neither  party  is  at  fault,  the  absence  of  the  servant 
from  the  master's  employ,  without  his  consent,  (by  whatever 
cause  occasioned,)  for  an  unreasonable  length  of  time,  we  are 
of  opinion  authorizes  the  master  to  treat  the  contract  as  aban- 
doned; and  what,  in  such  case,  is  an  unreasonable  length  of 
time,  depends  upon  the  nature  and  necessities  of  the  business 
in  which  the  servant  is  employed.  Under  the  facts  here 
proved,  a  much  shorter  time  than  that  during  which  appellee 
was  confined  in  jail,  might,  in  our  opinion,  be  regarded  as 
unreasonable.  Under  different  circumstances,  absence  for  a 
much  greater  length  of  time  might  furnish  no  cause  for  aban- 
donment,— the  question  always  being,  does  the  delay  so  affect 
the  interests  of  the  master  that  the  performance  of  the  residue 
of  the  contract  by  the  servant  would  be  a  thing  different  in 
substance  from  what  the  master  contracted  for. 

There  was  evidence  that  after  appellee  was  in  jail,  and  whilst 
he  was  there,  appellants  agreed  that  if  he  got  out  and  returned 
to  his  duties  within  a  certain  time,  they  would  receive  him 
into  their  employ.  What  that  time  was  is  controverted. 
Appellants  claim  that  it  was  until  the  following  Monday — ap- 
pellee that  it  was  two  or  three  weeks.  He  was  not  out  by  the 
following  Monday,  but  was  out  within  two  weeks — being  re- 
leased on  the  13th  day  after  his  incarceration  in  jail. 
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Although  we  think  appellants'  version,  sustained  as  it  is  by 
appellee's  admission  that  the  season  in  appellants'  business 
was  such  that  they  could  not  do  without  him,  at  the  most,  for 
a  greater  length  of  time  than  two  days,  is  more  likely  the  cor- 
rect one,  we  do  not  deem  it  of  vital  moment  which  is  the  truth. 

This  promise  did  not  amount  to  a  contract.  There  was  no 
mutuality  in  it,  and  no  consideration  to  support  it.  It  was  a 
mere  offer,  which  might  be  withdrawn  at  any  time  before  it 
was  acted  upon.  It  did  not  amount  to  an  estoppel,  because 
appellee  did  no  act  placing  himself  in  a  worse  condition  than  he 
would  otherwise  have  been  in,  on  the  faith  of  the  promise. 
Had  appellee  been  received  again  into  appellants'  employ, 
the  promise,  and  the  act  of  receiving  him,  would  have  been 
sufficient  evidence  of  a  waiver  of  a  right  to  declare  a  forfeiture 
for  the  previous  default.  But  not  being  received,  and  do- 
ing nothing  on  the  faith  of  the  promise  to  make  his  condition 
different  or  worse  than  it  would  have  been  had  the  promise 
not  been  made,  it  might  be  withdrawn  at  any  time.  It 
was  a  mere  indication  of  a  willingness  to  extend  an  indulgence 
on  the  part  of  appellee,  which,  like  any  other  offered  favor, 
might  be  withdrawn  at  pleasure,  when  no  substantial  right 
had  become  vested  on  the  faith  of  it.  See  Bigelow  on  Estop- 
pel (1st  ed.)  p.  560,  sec.  4. 

When  appellants  refused  to  receive  appellee  into  their  em- 
ploy, upon  his  return  to  their  place  of  business,  he  was  fully 
and  sufficiently  notified  of  their  election  to  treat  the  contract 
as  abandoned,  and  he  needed  no  other  or  different  notice. 

Inasmuch  as  the  rulings  and  judgment  of  the  court  below 
are  not  in  harmony  with  the  views  here  expressed,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Samuel  P.  Walker  et  al. 

v. 
Robert  M.  Douglas  et  al. 

1.  Purchaser  pendente  lite — of  his  rights  as  against  others  holding  under  the 
decree.  A  conveyance  of  land  by  a  defendant  in  a  bill  in  chancery,  brought 
for  the  specific  performance  of  a  contract  to  convey  the  same  land,  during 
the  pendency  of  the  suit,  is  entirely  inoperative  as  against  any  rights  the 
complainant  may  establish.  Such  a  conveyance  would  be  entirely  subordi- 
nate to  the  deed  made  in  pursuance  of  the  final  decree  of  the  court. 

2.  Bill  of  review — grounds  for.  The  fact  that  the  defendants  in  a  bill 
for  the  specific  performance  of  a  contract  to  sell  and  convey  real  estate  pen- 
dente lite,  conveyed  the  property  to  a  stranger,  in  order  to  put  it  out  of  their 
power  to  comply  with  any  decree  against  them,  which  action  on  the  part  of 
the  defendant  was  unknown  to  the  court,  and  was  not  the  ground  for  the 
dismissal  of  the  bill,  is  no  ground  for  granting  leave  to  file  a  bill  of  review 
to  revise  the  former  decree. 

3.  Same — -for  newly  discovered  matter.  In  order  to  justify  a  bill  of  review 
for  newly  discovered  matter,  it  is  necessary  that  the  new  matter  should  not 
be  cumulative  merely,  and  it  must  be  such  as  would  have  produced  a  differ- 
ent result  had  it  been  known  and  brought  before  the  court. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

At  the  May  term,  1877,  of  the  Superior  Court  of  Cook 
county,  S.  P.  Walker  and  others  presented  to  that  court  a 
petition  for  leave  to  file  a  bill  of  review,  stating  that  about  No- 
vember, 1867,  petitioners  (heirs  of  J.  Knox  Walker,  deceased,) 
filed  their  bill  in  chancery  against  Robert  M.  Douglas  and 
others,  (heirs  of  Stephen  A.  Douglas,  deceased,)  asking  the 
specific  performance  of  a  contract  made  between  Stephen  A. 
Douglas  and  J.  Knox  Walker,  for  the  sale  of  certain  lands, 
and  for  general  relief;  and  that  about  the  21st  of  January, 
1873,  complainants  in  that  suit  filed  a  supplemental  bill, 
charging  that  the  price  of  the  lands  so  sold  was  $8000,  secured 
by  four  promissory  notes  ;  that  three  of  the  notes  had  been 
paid,   and   that  the   fourth   had   been   assigned    and  sold   to 
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strangers.  Complainants  in  that  bill  offered  to  pay  the  un- 
paid note  if  it  were  produced.  Answers  were  filed,  and  issues 
formed  and  proofs  taken ;  when,  upon  a  hearing  in  that  court, 
it  was  decreed  that  the  bill  should  be  dismissed.  From  that 
decree  an  appeal  was  taken  to  the  Supreme  Court,  and  after- 
wards, in  January,  1875,  by  the  judgment  of  the  Supreme 
Court,  the  decree  of  the  Superior  Court  was  affirmed. 

This  petition  for  leave  to  file  a  bill  of  review  further  charged 
that  the  decree  was  erroneous,  and  ought  to  be  reviewed  and 
revised,  and  set  aside  for  errors  apparent  upon  the  face  of  the 
record,  which  were  set  out  specifically  in  the  petition. 

The  petition  further  states,  that  after  the  answers  were  filed 
in  the  original  chancery  suit,  and  before  the  decree,  and  about 
the  18th  of  April,  1873,  the  defendants,  in  whom  the  legal 
title  to  the  land  vested,  with  intent  to  put  it  out  of  their  power 
to  execute  any  decree  for  specific  performance  in  the  premises 
which  might  be  made  in  that  suit,  and  without  any  notice  to 
complainants  in  that  suit  or  their  attorneys,  arid  without  their 
knowledge,  conveyed  by  quitclaim  deed  the  land  in  question 
to  Cornelius,  who  became  the  purchaser  thereof  pending  that 
suit. 

Upon  the  presentation  of  this  petition  for  leave  to  file  a  bill 
of  review,  and  its  hearing  and  consideration  by  the  Superior 
Court,  it  was  ordered  that  the  same  be  denied,  and  from  that 
order  the  petitioners  appeal  to  this  court. 

Messrs.  Morris,  MgRae  &  Singleton,  for  the  appellants. 
Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  only  ground  upon  which  it  is  seriously  contended  by 
counsel  for  appellants  that  the  court  below  erred  in  denying 
this  petition  is,  that  the  newly  discovered  matter  presented  in 
the  petition  was  such  as  to  require  the  court  to  give  leave  to 
file  the  bill  of  review.  It  is  conceded  that,  for  such  purpose, 
it  is  necessary  that  the  new  matter  should  not  be  cumulative 
merely,  and  must  be  such  as  would  have  produced  a  different 
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result.  It  is,  however,  strenuously  insisted  that  the  mere  fact 
that  the  defendants  in  the  original  bill  made  conveyance  of  the 
property  in  question  during  the  pendency  of  that  suit,  without 
leave  of  the  court,  without  the  knowledge  of  the  parties,  and 
without  notice  to  the  parties,  was  a  fact  which,  if  known  be- 
fore the  entering  of  the  final  decree  in  the  original  suit,  and 
brought  to  the  attention  of  the  court,  would  have  produced  a 
different  result.  This  position  we  think  is  entirely  untenable. 
A  conveyance  by  a  defendant  in  a  bill  in  chancery  brought 
for  a  specific  performance  of  a  contract  to  convey  real  estate, 
is  entirely  inoperative  as  against  the  rights  of  the  complain- 
ants. The  defendants  in  that  suit,  if  they  felt  confident  of 
final  success,  and  if  they  found  a  purchaser  who  was  willing 
to  take  the  risk  of  their  final  success,  might  well  make  the 
sale  of  the  property.  The  rights  of  the  complainant  could 
not  in  any  contingency  be  affected  thereby.  It  is  said  that 
they  thereby  rendered  themselves  incapable  of  performing  the 
decree  for  the  specific  performance  by  conveying  the  property 
to  the  complainants  in  the  original  suit.  This  is  a  misappre- 
hension. Their  deed  made  pendente  lite,  as  already  stated, 
could  not  be  operative  as  against  the  final  decree  of  the  court, 
and  would  be  entirely  subordinate  to  the  deed  made  in  pur- 
suance of  the  final  decree  of  the  court,  had  the  decree  been,  in 
favor  of  a  specific  performance. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


COENELIUS  HOGAN 


Ellen  Hogan. 


1.  Married  woman — contract  with  husband  prior  to  revision  of  1874.  A 
written  agreement  by  a  married  woman  with  her  husband,  made  prior  to  the 
time  the  act  of  March  30,   1874,  relating  to  husband  and  wife,  took  effect, 
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for  the  sale  or  conveyance  of  the  wife's  real  estate  to  her  husband,  is  void, 
and  can  not  be  specifically  enforced,  although  the  husband  may  have  paid  or 
performed  the  consideration  fully. 

2.  Same — alienation  of  her  real  estate  at  common  law.  At  common  law  a 
married  woman  was  utterly  powerless  to  convey  her  real  estate  by  deed  or 
other  instrument,  and  she  could  only  accomplish  that  object  by  levying  a  fine 
or  suffering  a  common  recovery.  Her  contracts  were  not  merely  voidable,  but 
absolutely  void. 

3.  Same — power  to  dispose  of  her  real  estate  by  statute  of  1845.  Under  the 
laws  in  force  in  1845,  a  married  woman  might  convey  her  lands  by  joining 
with  her  husband  in  a  deed  therefor  properly  acknowledged  and  certified,  but 
her  acknowledgment  was  the  operative  act  to  pass  the  title,  and  not  the  de- 
livery of  the  deed,  and  a  substantial  compliance  with  the  statute  was  required. 
Under  those  laws,  her  contracts  made  separately,  or  jointly  with  her  husband, 
could  not  be  enforced,  even  though  she  had  received  the  full  value  of  the  lands 
as  purchase  money.  The  married  woman's  act  of  1861  did  not  change  the  rule 
in  this  respect. 

4.  Same — under  act  of  1869.  Under  the  act  of  March  27,  1869,  a  married 
woman  might,  by  joining  with  her  husband  in  the  execution  of  any  deed, 
mortgage,  conveyance,  power  of  attorney,  or  other  writing  relating  to  the  sale, 
conveyance  or  other  disposition  of  real  estate,  bind  and  conclude  herself  the 
same  as  a  feme  sole.  Under  this  act,  the  acknowledgment  ceased  to  be  the  effec- 
tive means  to  work  the  transfer  of  title,  and  the  certificate  thereof  was  placed 
on  the  same  footing  with  that  required  in  respect  to  a  feme  sole,  and  without 
any  acknowledgment  proof  of  her  execution  of  the  deed  or  other  writing  might 
be  made  as  if  she  were  sole.  And  from  that  time  her  contracts  executed  jointly 
with  her  husband,  respecting  her  lands,  might  be  specifically  enforced  in 
equity. 

5.  Same — under  act  o/1874.  It  was  not  until  the  act  of  March  30,  1874,  in 
relation  to  husband  and  wife,  went  into  force,  that  a  married  woman  could 
sell  and  convey  her  real  property  to  the  same  extent  and  in  the  same  manner 
the  husband  could  sell  and  convey  property  belonging  to  him,  or  that  she  could 
have  done  had  she  been  sole.  Until  that  time  the  husband  must  have  joined 
with  her,  or  her  deed  would  have  been  inoperative  and  void,  and  her  contract 
for  the  disposition  of  her  real  estate  would  have  had  no  binding  force. 

6.  Same — under  act  of  1869.  Under  the  act  of  1869,  the  contract,  to  bind 
a  married  woman,  must  be  in  writing,  and  the  husband  must  join  in  its  exe- 
cution. When  it  is  from  the  former  to  the  latter,  in  which  the  wife  agrees  to 
convey  real  estate  to  him,  upon  condition  he  performs  either  one  of  two 
acts  specified,  and  he  does  not  even  execute  the  same  so  as  to  be  bound  to  per- 
form on  his  part,  the  contract  does  not  come  within  the  statute.  Even  if 
he  executes  such  a  contract,  it  does  not  come  within  the  statute.  They  must 
both  be  parties  of  the  same  part,  and  not  in  opposition  to  each  other. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

The  appellant,  Cornelius  Hogan,  filed  a  bill  against  jthe 
appellee,  Ellen  Hogan,  his  wife,  for  the  specific  performance 
of  the  following  contract: 

"Chicago,  December  30,  1871. 

"  I  hereby  agree  to  deed  and  convey  to  my  husband,  Cor- 
nelius Hogan,  in  his  own  name,  forever,  the  certain  piece  of 
real  estate,  to-wit:  sub-lot  10,  of  lot  4,  in  block  21,  in  the 
Canal  Trustees'  Subdivision  of  the  City  of  Chicago,  Illinois, 
providing  when  my  husband,  Cornelius  Hogan,  will  put  im- 
provements to  the  amount  of  $2,000  on  lot  15,  in  block  53, 
in  School  Section  Addition  to  Chicago,  Illinois,  or  pay  off  a 
mortgage  to  amount  of  $2,000  on  said  lot,  which  is  coming 
due  July  8,  1873. 

Ellen  Hogan." 

The  bill  also  contained  a  prayer  for  general  relief.  A  de- 
murrer was  sustained  to  the  bill,  and  a  decree  entered  dismiss- 
ing it  at  the  costs  of  appellant. 

Messrs.  Tuley,  Stiles  &  Lewis,  for  the  appellant. 

Mr.  E.  S.  Asay,  and  Mr.  W.  L.  Hirst,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

At  common  law  a  married  woman  was  utterly  powerless  to 
convey  her  real  estate  by  deed  or  other  instrument,  and  she 
could  only  accomplish  that  object  by  levying  a  fine  or  suffering 
a  common  recovery.  Nor  could  she  enter  into  any  valid  or 
binding  contract  for  its  sale  or  conveyance;  such  contract,  if 
attempted,  was  not  merely  voidable  but  absolutely  void;  equity 
had  no  jurisdiction  to  decree  the  specific  performance  of  such 
contract,  and  she  was  not  estopped  from  afterwards  asserting 
her  title  because  she  had  received  the  value  of  the  land  as  pur- 
chase money. 
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These  clogs  to  alienation  have  gradually  been  removed 
by  statutory  enactments.  Under  section  17  of  the  Conveyance 
act  contained  in  the  revision  of  1845,  the  wife  could,  by  join- 
ing with  her  husband  in  the  execution  of  a  deed,  and  by 
making  a  formal  and  solemn  acknowledgment  before  some 
judge  or  other  designated  officer,  a  certificate  of  which  ac- 
knowledgment was  required  to  be  indorsed  on  or  annexed  to 
the  conveyance,  as  effectually  dispose  of  her  realty  as  if  she 
had  been  sole  and  unmarried. 

Under  said  statute,  it  was  only  in  the  precise  mode  prescribed 
thereby,  by  the  husband  joining  in  the  execution  of  the  deed, 
and  by  a  certificate  showing  an  acknowledgment  in  substan- 
tial compliance  with  the  statutory  requirements,  that  the  wife 
.  could  convey  her  real  estate.  It  was  the  acknowledgment  of 
the  feme  covert  which  was  the  operative  act  to  pass  the  title, 
and  not  the  delivery  of  the  deed. 

It  Avas  also  the  established  doctrine,  under  said  statutory 
provision,  that  a  married  #woman  would  not  be  compelled  to 
convey  her  land  upon  any  contract  she  alone,  or  jointly  with 
her  husband,  might  have  made,  and  this  even  though  she  had 
been  paid  the  full  value  of  the  land  as  purchase  money. 
Spurck  v.  Crook,  19  111.  415;  Moulton  v.  Hurd,  20  id.  137; 
Russell  v.  Rumsey,  35  id.  362;  Rogers  v.  Higgins,  48  id.  212. 

The  married  woman's  act  of  1861  had  no  effect  to  change, 
the  law  in  these  regards;  her  conveyance  must  still  have  been 
jointly  with  her  husband,  and  must  have  been  accompanied 
by  the  statutory  certificate  of  acknowledgment.  Cole  v.  Van 
Riper,  44  111.  58;  Bressler  v.  Kent,  61  id.  426;  Lewis  v. 
Graves,  84  id.  206 ;  Trustees  v.  Davison,  65  id.  125.  And  equity 
would  not  enforce  specific  performance  of  her  contract  to  con- 
vey, because  she  was  not  competent  to  make  such  a  contract. 
Oglesby  Coal  Co.  v.  Pasco,  79  111.  164.  The  act  gave  to  the  . 
wife  no  power  to  dispose  of  her  estate,  but  only  enabled  her 
to  hold,  own,  possess  and  enjoy  it,  under  her  own  sole  control 
and  for  her  own  sole  and  separate  use. 
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The  act  of  March  27,  1869,  provided,  in  substance,  that  any 
feme  covert  above  the  age  of  18  years,  joining  with  her  husband 
in  the  execution  of  any  deed,  mortgage,  conveyance,  power  of 
attorney,  or  other  writing  of  or  relating  to  the  sale,  con- 
veyance, or  other  disposition  of  lands-  or  real  estate,  should  be 
bound  and  concluded  by  the  same,  in  respect  to  her  right,  title, 
claim,  interest  or  dower  in  such  estate,  as  if  she  were  sole  and 
of  full  age;  and  that  the  acknowledgment  or  proof  of  such 
deed,  mortgage,  conveyance,  power  of  attorney,  or  other  wri- 
ting, might  be  the  same  as  if  she  was  sole. 

This  latter  statutory  enactment  worked  a  marked  change  in 
the  law.  Thereafter,  the  acknowledgment  ceased  to  be  the 
effective  means  to  work  the  transfer  of  title.  The  certificate 
of  her  acknowledgment  might  thenceforth  have  been  the  same 
as  that  required  in  the  case  of  a  feme  sole ;  and  without  any  ac- 
knowledgment whatever,  proof  of  her  execution  of  a  convey- 
ance might  have  been  made  as  at  common  law.  So,  also, 
from  that  time  forth,  her  contract  in  writing,  made  jointly 
with  her  husband,  for  the  disposition  of  her  lands,  became 
binding  upon  her,  and  might  have  been  enforced  in  a  court  of 
chancery,  and  she  compelled  to  a  specific  performance  of  the 
same. 

One  only  distinction  between  her  condition  and  that  of  an 
unmarried  woman,  in  reference  to  the  alienation  or  disposition 
of  real  property,  was  still  retained.  The  law  still  required, 
before  she  could  convey  or  make  any  valid  contract  for  the 
disposition  of  her  lands,  her  husband  should  join  with  her 
in  the  deed  or  other  writing.  And  this  distinction  and  limi- 
tation upon  her  power  of  alienation  was  still  retained  in  the 
revisement  of  the  Conveyance  act  in  1872.  Pub.  Laws,  1871, 
1872,  p.  287,  sees.  18,  19.  It  was  not  until  the  ninth  section 
of  the  act  of  March  30,  1874,  in  relation  to  husband  and  wife, 
went  into  force,  that  a  married  woman  could  sell  and  convey 
real  property  to  the  same  extent  and  in  the  same  manner  the 
husband  could  property  belonging  to  him,  or  that  she  could 
have  done  had  she  been  sole.     Until  that  time  her  husband 
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must  have  joined  with  her,  or  her  deed  would  have  been  in- 
operative and  void,  and  her  contract  for  the  disposition  of 
her  real  estate,  would  have  had  no  binding  force,  and  she 
would  not  have  been  required  to  perform  it,  even  though  she 
had  received,  as  a  consideration  therefor,  its  full  value. 

The  agreement  here  in  question,  for  the  conveyance  of 
sub-lot  10,  of  lot  4,  in  block  21,  in  the  Canal  Trustees'  sub- 
division of  the  City  of  Chicago,  was  made  on  the  30th  day  of 
December,  1871,  some  years  before  this  last  enactment.  Its 
date  was  subsequent,  however,  to  the  act  of  1869,  enabling 
her,  by  joining  with  her  husband,  to  execute  any  writing  re- 
lating to  the  sale  or  disposition  of  her  lands,  and  providing 
the  proof  of  such  writing  might  be  the  same  as  if  she  was  sole, 
and  that  she  should  be  bound  and  concluded  by  such  writing 
as  if  she  were  unmarried. 

It  will  readily  be  seen  the  agreement  now  before  us  does 
not  comply  with  the  substantial  requirements  of  this  act  of 
1869.  It  was  expressly  provided  therein,  she  should  join 
with  her  husband  in  the  execution  of  the  writing,  whereas  this 
contract  purports  to  be  executed  solely  by  her,  and  is  signed 
only  by  her.  The  husband  does  not  sign  it,  nor  does  he  agree 
therein  to  either  put  the  improvements  on  the  lot  or  to  pay 
off  the  mortgage.  She  is  the  only  one  who  agrees  to  do  any- 
thing, and  she  only  agrees  conditionally,  that  if  he  does  either 
of  two  specified  things,  then  she  will  deed  or  convey  to  him. 

By  the  terms  of  the  statute,  the  husband  must  join  in  the 
writing;  and  how  can  it  be  said  he  has  joined  in  this  writing 
which  neither  binds  him  to  do  or  not  to  do  anything,  and 
which  he  has  never  signed  or  executed  in  any  manner  or  form. 
It  will  be  noted,  the  statute  requires  a  written  contract.  It 
says,  "or  other  writing,"  and  such  "writing"  the  husband  must 
join  in  executing,  or  else  the  "writing"  is  not  brought  within 
the  statute.  A  mere  verbal  contract,  or  a  contract  growing 
out  of  matters  in  pais,  would  not  be  a  valid  contract  to  bind  the 
wife,  or  one  that  she  could  be  compelled  to  perform. 
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Were  this  an  agreement  with  a  party  other  than  her  hus- 
band, it  would  require  no  argument  to  show  the  writing  here 
was  not  that  demanded  by  the  statute.  The  writing  being  as 
it  is,  we  are  unable  to  see  upon  what  ground  we  can  say,  as 
to  this  particular  contract,  the  antecedent  common  law  and 
statutory  requirement  shall  both  be  ignored,  and  the  wife  held 
to  be  bound  by  an  instrument  invalid  under  the  one,  and 
expressly  excepted  from  the  operation  of  the  other. 

Again,  the  reason  why,  prior  to  some  very  recent  legislation, 
the  husband  was  uniformly,  in  all  the  States,  required  to  join 
with  his  wife  in  the  conveyance  of  her  land,  was  that  his  assent 
might  appear  on  the  face  of  the  deed,  and  show  he  was  pres- 
ent to  protect  her  from  imposition.  Chancellor  Kent  says, 
"The  weight  of  authority  would  seem  to  be  in  favor  of  the  ex- 
istence of  a  general  rule  of  law  that  the  husband  must  be  a 
party  to  the  conveyance  or  release  of  the  wife;  and  such  a  rule 
is  founded  on  sound  principles  arising  from  the  relations  of 
husband  and  wife."  2  Kent's  Com.  152.  This  same  sound 
principle  and  general  rule  of  law  was  evidently  in  the  legisla- 
tive mind  when  it  was  provided,  the  husband  should  join  with 
the  wife  in  the  execution  of  the  writing  before  it  would  be 
effective  to  bind  or  conclude  her  rights  or  interest.  It  was 
contemplated,  not  only  he  should  sign  the  writing,  but  sign  it 
jointly  with  her,  as  a  party  of  the  same  part;  that  he  should 
be  to  her,  in  so  important  a  transaction,  a  shield  against  im- 
position, and  a  protection  against  folly  and  improvidence — 
not  that  he  should  be  her  antagonist  in  a  contest  over  her 
property,  dealing  with  her  as  a  stranger  at  arm's  length,  and 
seeking  to  get  the  better  of  the  bargain.  Surely,  this  latter 
was  not  what  was  intended  by  the  statutory  requirement  that 
he  should  join  with  her  in  the  execution  of  the  deed  or  writing. 

Even  if  the  husband  had  signed  the  instrument  now  before 
us,  but  as  a  party  of  the  other  part,  as  he  must  necessarily  have 
done,  if  at  all,  it  would  not,  in  our  view,  have  brought  this 
contract  within  the  statute  so  as  to  make  it  valid  against  the 
wife.  That  which  she  wTas  entitled  to,  under  the  statute  and  the 
28—89  III. 
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policy  of  the  law,  was  the  aid'and  assistance  of  her  husband,  ex- 
ercised in  her  behalf  and  for  her  interests, — not  that  he  should 
make  and  sign  the  contract  in  the  attitude  of  an  opponent — of 
one  working  against  her  interests  in  an  effort  to  obtain  her 
land  for  himself.  We  feel  well  assured  the  writing  now  before 
us  is  not  one  within  either  the  language  or  the  meaning  of  the 
statute.  This,  which  we  have  thus  said  in  this  connection,  is 
said  from  the  standpoint  of  the  law  as  it  stood  at  the  time  the 
supposed  contract  was  made.  Since  then  the  law  and  its  pol- 
icy have  been  radically  changed  by  chapter  68  of  the  Revised 
Statutes  of  1874. 

The  views  herein  expressed  are  entirely  consistent  with  the 
former  decisions  of  this  court,  including  those  cited  by  appel- 
lant in  his  brief. 

Cole  v.  Van  Riper,  supra,  was  the  first  case  considered  by 
the  court,  in  which  the  question  of  the  power  of  the  wife  to 
convey  her  separate  real  estate,  held  under  the  law  of  1861, 
arose,  and  it  was  there  held  she  could  not  alienate  it  without 
the  consent  and  joinder  of  her  husband  in  the  deed.  This 
court  there  said:  "  The  language  of  the  act  gives  the  wife  the 
right  to  hold,  own,  possess  and  enjoy  her  property;  the  terms 
give  only  the  jus  tenendi  and  not  the  jus  disponendi.  The  power 
to  own  and  enjoy  is  entirely  different  from  the  power  to  dis- 
pose of,  and  the  latter  is  not  necessary  to  the  exercise  of  the 
former.  Neither  is  the  power  of  disposing  implied  in  that 
phrase  of  the  law  directing  that  her  property  shall  be  under  her 
sole  control,  because  that  term,  although  indefinite,  must  be 
construed  in  connection  with  the  terms  'own,  hold,  possess 
and  enjoy.'  In  order  that  she  may  hold  and  enjoy,  she  must 
necessarily  control.  But  the  control  of  the  use  and  enjoyment 
does  not  imply  the  power  to  sell.  Strictly  speaking,  the  land, 
when  conveyed,  would  pass  away  from  her  control  and  enjoy- 
ment." 

The  doctrine  subsequently  announced,  that  the  wife  must 
sue  alone  for  injuries  to  her  separate  property,  was  in  exact 
conformity  with  the  principle  of  this  decision;  she  owned, 
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held,  possessed  and  enjoyed  her  separate  property,  and  there- 
fore properly  could  sue  for  a  trespass  on  or  injury  to  it. 

In  Cookson  v.  Toole,  59  111.  515,  it  was  decided,  a  wife  may 
make  a  contract  in  relation  to  her  separate  property,  but  the 
contract  spoken  of  was  one  for  work  and  labor  in  and  about 
the  improvement  and  cultivation  of  her  farm,  which  was  her 
separate  property  under  the  act  of  1861,  and  she  could  not 
hold,  possess  and  enjoy  the  farm,  without  power  to  contract 
for  its  cultivation  and  improvement.  To  the  same  effect  are 
numerous  other  cases. 

In  Parent  v.  Callerand,  64  111.  97,  it  was  held,  a  married 
woman  could  execute  a  lease  for  a  term  of  years  on  her  land 
without  her  husband  joining  in  the  execution  thereof;  but 
this  was  on  the  express  ground  that  unless  she  had  such  power 
she  could  not  own,  possess  and  enjoy  her  separate  estate  the 
same  as  though  she  was  sole  and  unmarried. 

So  also,  in  Patten  v.  Patten,  75  111.  446,  it  was  decided,  the 
wife  may  contract  with  her  husband  to  manage  her  separate 
estate  as  her  agent,  and  that  she  may  maintain  a  suit  against 
him  to  compel  him  to  account  for  and  pay  over  the  income  de- 
rived therefrom.  But  all  this  was  within  the  plain  scope  of  her 
power  to  own,  hold,  possess  and  enjoy  such  estate,  and  control 
for  such  purposes,  precisely  as  if  she  was  sole  or  unmarried. 
It  is  true,  the  justice  delivering  the  opinion  of  the  court  there 
said :  "As  to  such  estate  and  her  relation  thereto,  she  has  no 
husband;  he  is  as  a  stranger,  even  during  coverture;"  and  also 
said,  "  husband  and  wife,  as  respects  her  separate  estate,  stand 
before  the  law  as  strangers."  We  must,  however,  understand 
all  this  as  said  with  reference  to  the  case  then  before  the  court, 
and,  as  applicable  to  the  facts  of  that  case,  it  was  correct.  The 
language  used  was  proper  so  far  as  regards  the  powers  given 
the  wife  by  the  act,  the  jus  tenendi,  but  is  incorrect  when  sought 
to  be  applied  to  a  power  not  given  therein,  the  power  of  aliena- 
ILon— rthe  j us  disponendi.  Within  the  powers  conferred  by  the 
act,  she  may  contract  with  her  husband  as  though  she  was  un- 
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married;  but  as  all  the  cases  show,  no  power  to  convey  or 
dispose  of  her  estate  was  so  conferred. 

The  Iowa  cases  cited  by  appellant  are  predicated  upon  a 
statute  materially  different  from  ours,  one  section  of  which 
expressly  provided  that  "a  married  woman  may  convey  her 
interest  in  real  estate  in  the  same  manner  as  other  persons ;" 
consequently  they  throw  no  light  on  the  case  at  bar. 

It  is  also  urged,  that,  independent  of  the  statutes  of  1861  and 
1869,  the  present  bill  may  be  maintained,  and  that  when  con- 
tracts of  the  kind  in  question  have  been  wholly  or  in  part 
performed  they  have  been  sustained.  Reference,  is  made  to 
several  decided  cases. 

In  Sweeney  v.  Damron,  47  111.  450,  the  husband  had,  in  good 
faith  and  without  fraud  upon  creditors,  conveyed  property  to 
his  wife.  Such  a  contract,  said  the  court,  "when  executed,  is 
valid  and  binding." 

In  Dale  v.  Lincoln,  62  111.  22,  it  was  conceded  the  deed,  at 
law,  was  void,  but  decided  it  would  be  upheld  in  a  court  of 
equity.  That  case,  like  the  former,  was  free  from  any  sus- 
picion of  fraud,  and  the  contract  was  fully  executed,  and  the 
conveyance  was  from  the  husband  to  the  wife,  and,  moreover, 
the  property  had,  subsequent  to  the  husband's  death,  been  sold 
by  her  for  its  full  value. 

Shepard  v.  Shepard,  7  Johns.  Ch.  Cases,  57,  was  also  where 
there  was  an  executed  conveyance  from  the  husband  to  the 
wife. 

Livingston  v.  Livingston,  2  Johns.  Ch.  Cases,  537,  is  claimed 
to  be  a  precedent  in  point.  In  that  case  the  husband  did  not 
seek  the  conveyance  of  the  wife's  estate  to  himself.  The 
decision  was  based  on  the  ground,  for  which  authority  was 
cited,  that  a  husband  and  wife  may  contract,  for  a  bona  fide 
and  valuable  consideration,  for  a  transfer  of  property  from 
him  to  her,  and  that  equity  will  decree  a  performance  of  such 
contract.  The  bill  was  filed,  not  against  the  wife,  but  against 
her  heirs  at  law.  The  husband  had  procured  the  conveyance 
of  a  valuable  estate  to  her,  just  prior  to  her  sudden  death, 
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which  prevented  the  repayment  to  him  of  the  moneys  he  had 
advanced,  under  the  contract  made,  in  payment  for  the  estate. 
The  contract  was  for  an  estate  to  vest  in  her,  and  therefore, 
within  the  rule  announced,  a  contract  that  would  be  recog- 
nized in  equity.  Had  the  contract  been  for  an  estate  to  pass 
from  her  to  him,  the  rule  announced  would  have  had  no  ap- 
plication. We  have  been  cited  to  no  case,  nor  are  we  aware 
of  any,  in  which  it  has  been  held,  the  wife  will,  by  a  court  of 
chancery,  be  decreed  to  perform  her  contract  for  the  convey- 
ance of  her  estate  to  her  husband.  There  is  a  marked  differ- 
ence between  such  a  case  and  the  Livingston  case. 

It  is  further  claimed,  if  the  defendant,  having  obtained  the 
benefit  of  complainant's  money  for  improvements  on  her  sep- 
arate estate,  under  a  promise  of  compensation,  is  now  per- 
mitted to  disregard  her  promise  and  retain  such  benefit,  it 
would  be  the  consummation  of  a  gross  and  palpable  fraud,  and 
that  to  prevent  such  a  result  a  court  of  equity  will  interfere. 
A  husband,  at  least  as  much  as  a  mere  stranger,  dealing 
with  a  wife,  must  be  held  to  know  both  the  fact  and  the  law, 
and  to  fully  contemplate  the  legal  effect  of  the  transaction  in 
which  he  is  engaged.  Equity  follows  the  law,  and  never 
abrogates  or  violates  its  provisions  or  policy,  and  will  not 
remove  disabilities  that  the  law  has  imposed. 

In  Russell  v.  Rumsey,  supra,  it  was  said,  equity  has  no  ju- 
risdiction to  specifically  execute  a  contract  of  a  feme  covert 
for  the  conveyance  of  her  real  estate,  and  that  if  she  has  acted 
in  bad  faith,  it  is  the  misfortune  of  the  party  dealing  with 
her.  Rogers  v.  Higgins,  supra,  is  to  the  same  effect,  and  it  is 
there  held,  a  married  woman  attempting  to  sell  her  real  estate 
without  authority,  is  not  estopped  afterwards  to  assert  her 
title  because  she  received  the  value  of  the  land  as  purchase 
money,  and  that  such  act  is  not  a  fraud.  In  Oglesby  Coal  Co. 
v.  Pasco,  supra,  the  cases  were  reviewed,  and  the  doctrine  an- 
nounced that  the  married  woman  would  be  liable  only  in  case 
of  pure  tort,  but  relief  would  be  denied  when  the  conduct  of 
the   wife  was  so  connected  with  contract  that  the  action  or 
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proceeding  sounded  in  contract.  And  in  that  case  the  court 
refused  to  decree  performance  of  the  contract,  although  the 
married  woman  had  received  the  full  consideration  of  the 
land. 

In  this  case,  the  agreement  of  December  30,  1871,  was 
void.  Its  performance  can  not  be  decreed,  nor  can  it  operate 
as  a  mortgage  or  as  a  contract  to  give  a  lien  upon  the  wife's 
real  estate. 

The  court  below  did  not  err  in  sustaining  the  demurrer  and 
in  dismissing  the  bill.     The  decree  is  affirmed. 

Decree  affirmed. 


Michael  Lennon 

v. 
Charles  Goodspeed. 

1.  New  trial — finding  from,  the  evidence.  Where  the  two  parties  are  the 
only  witnesses  as  to  a  disputed  fact,  as,  the  guaranty  of  a  note  by  the  payee, 
and  their  testimony  is  conflicting,  the  one  affirming  and  the  other  denying  the 
guaranty,  the  finding  of  the  court  in  favor  of  the  contract  of  guaranty  will  not 
be  disturbed  by  this  court.  The  court  trying  the  case  has  facilities  for  arriv- 
ing at  a  correct  conclusion  that  this  court  does  not  possess  in  such  a  case. 

2.  Burden  of  proof  —  when  execution  of  guaranty  is  put  in  issue.  Where 
a  defendant,  sued  upon  the  guaranty  of  a  note,  denies  the  execution  of  the 
contract  of  guaranty,  under  oath,  the  burden  of  proof  devolves  upon  the  plain- 
tiff to  establish  the  contract. 

3.  Parol  evidence — to  prove  a  guaranty  of  note.  Where  a  written  guaranty 
of  a  note  is  denied  under  oath,  pai'ol  evidence  is  admissible  to  prove  the  contract 
of  guaranty.     Any  evidence  tending  to  prove  the  contract  is  proper. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Hill  &  Dibbell,  for  the  appellant. 

Mr.  Geo.  S.  House,  for  the  appellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action,  brought  by  Charles  Goodspeed,  against 
appellant,  Michael  Lennon,  upon  a  guaranty  indorsed  on  the 
back  of  a  promissory  note.  The  note  and  guaranty  were  as 
follows : 

"  $83.33  Joliet,  March  18,  1874. 

"  Ninety  days  after  date,  I  promise  to  pay  to  the  order  of 
Michael  Lennon  $83.33,  at  ten  per  cent  per  annum,  value  re- 

ceived-  E.  E.  Haedy. 

"  For  value  received  I  hereby  sell,  transfer  and  assign  the 
within  note  to  Charles  Goodspeed,  and  guarantee  the  payment 
thereof  at  maturity. 

March  19,  1874.  Michael  Lennon." 

On  the  trial,  the  defendant  denied  the  execution  of  the 
guaranty,  under  oath,  and  the  court,  upon  hearing  the  evi- 
dence-introduced by  the  parties,  found  the  issue  for  the  plain- 
tiff, and  rendered  a  judgment  for  the  amount  due  upon  the 
note,  to  reverse  which  defendant  appealed. 

The  question  involved  is  one  purely  of  fact.  The  appellee, 
as  appears  from  the  record,  was  a  banker.  The  note  in  ques- 
tion, on  the  19th  of  March,  1874,  was  taken  to  the  bank  by 
appellant  and  delivered  to  appellee,  who  received  it  and  gave 
a  credit  on  appellant's  deposit  account  in  the  bank  for  the  full 
amount  of  the  note.  Thus  far  there  is  no  dispute,  but  in  re- 
gard to  the  contract  under  which  the  note  was  indorsed  and 
transferred  to  appellee,  there  is  a  radical  conflict  between  the 
evidence  of  the  two  parties.  Appellee,  in  substance,  testified 
that  appellant  agreed  to  guarantee  the  note,  and  the  contract  of 
guaranty  was  written  on  the  note  at  the  time  the  note  was 
transferred,  while,  on  the  other  hand,  it  appears,  from  the  evi- 
dence of  appellant,  that  he  never  agreed  to  guarantee  the  note  ; 
that  before  the  note  was  executed  and  delivered  to  him,  appel- 
lee agreed  to  take  it,  and  that  he  was  not  to  be  liable  thereon 
either  as  guarantor  or  indorser. 
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The  conflict  between  the  testimony  of  these  two  witnesses  is 
so  great  that  it  is  impossible  for  any  court  to  say  the  story  de- 
tailed by  each  one  is  true.  A  mistake  existed  somewhere. 
One  or  the  other  of  the  witnesses  must  have  been  mistaken  in 
his  testimony.  Under  such  circumstances,  it  became  the  duty 
of  the  judge  sitting  in  this  case  as  a  jury  to  properly  weigh  the 
evidence,  in  connection  with  all  the  facts  and  circumstances 
surrounding  the  transaction,  and,  from  all  the  facts,  determine 
who  told  the  truth,  and  when  this  has  been  done  without  pas- 
sion or  prejudice,  under  the  uniform  decisions  of  this  court 
the  judgment  can  not  be  disturbed. 

The  judge  who  heard  this  cause  had  many  facilities  for  ar- 
riving at  a  correct  conclusion  which  this  court  does  not  pos- 
sess. He  had  the  two  witnesses  before  him,  heard  the  story 
of  each  on  the  stand,  could  observe  their  manner  of  testifying, 
and,  indeed,  the  circuit  court  had  many  tests  for  detecting  false- 
hood and  ascertaining  the  truth,  which  an  appellate  court  can 
not  have,  where  the  evidence  is  submitted  on  paper. 

It  is  also  contended  that  parol  evidence  was  inadmissible 
to  prove  a  guaranty.  We  do  not  so  understand  the  rule. 
Here,  appellant  denied,  under  oath,  the  contract  of  guaranty 
on  the  back  of  the  note.  When  this  was  done,  it  devolved 
upon  appellee  to  establish  the  contract.  The  burden  of  proof 
was  upon  him,  and  it  was  proper  to  resort  to  parol  evidence 
for  the  purpose  of  proving  the  contract  sued  upon.  Any 
evidence  which  tended  to  established  that  contract,  was  proper 
for  the  consideration  of  the  court. 

We  perceive  no  ground  upon  which  we  can  reverse  the 
judgment  in  this  case  without  a  clear  departure  from  a  long 
line  of  decisions  holding  that  where  a  question  of  fact  only  is 
involved,  and  the  evidence  is  conflicting,  this  court  will  not 
interfere,  unless  the  verdict  appears  to  be  the  result  of  preju- 
dice or  passion,  which  is  not  the  case  here. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Samuel  McNair 


The  People  of  the  State  of  Illinois. 

1.  Criminal  law — indictment  for  printing,  etc.,  of  obscene  pamphlet.  An  in- 
dictment framed  under  section  223  of  the  Criminal  Code,  for  printing,  having 
in  possession  and  giving  away  an  obscene  and  indecent  pamphlet,  must  set  out 
the  supposed  obscene  matter,  unless  the  publication  is  in  the  hands  of  the  de- 
fendant, or  out  of  the  power  of  the  prosecution,  or  the  matter  is  too  gross  and 
obscene  to  be  spread  on  the  records  of  the  court, — either  of  which  facts,  if 
existing,  should  be  averred  as  an  excuse  for  failing  to  set  out  the  obscene 
matter. 

2.  Whether  matter  published  is  obscene  or  not,  is  a  question  of  law  and  not 
of  fact,  and  that  question  is  for  the  court  to  determine,  and  not  the  jury. 

3.  Same  —  indictment  as  describing  offense.  The  offense  charged,  whether 
in  the  language  of  the  statute,  or  so  as  to  be  easily  understood  by  the  jury, 
should  be  so  charged  that  the  judgment  can  be  pleaded  in  bar  of  another  prose- 
cution for  the  same  offense.  Counts  for  the  printing,  etc.,  of  an  obscene  pam- 
phlet, which  may  apply  equally  well  to  any  number  of  pamphlets,  and  give  no 
notice  of  any  particular  charge,  can  not  be  held  sufficient  under  any  construc- 
tion of  section  408  of  the  Criminal  Code. 

4.  Same — indictment  generally.  While  mere  technicalities  should  not  be  in- 
dulged to  the  obstruction  of  justice,  the  rules  of  law  should  not  be  so  relaxed 
as  that  the  accused  may  be  unjustly  and  oppressively  convicted.  The  consti- 
tution secures  to  him  the  right  to  be  apprised  of  the  nature>  and  cause  of  the 
accusation. 

5.  Same — when  qui  tarn.  Under  our  statute,  if  a  qui  tarn  proceeding  is  had, 
it  must  be  by  suit  or  information  by  some  person  who  sues  as  well  for  the 
people  as  for  himself.  If  the  people  proceed  by  indictment  or  information,  as 
they  may  do,  it  is  improper  to  make  the  proceeding  qui  tarn,  as  the  people  are 
in  such  case  entitled  to  the  entire  penalty. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  T.  C.  Moore,  Mr.  B.  F.  Parks,  Mr.  F.  G.  Garfield, 
and  Mr.  W.  J.  Brown,  for  the  plaintiff  in  error. 

Mr.  Henry  B.  Willis,  State's  Attorney,  for  the  People. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  grand  jury  of  Kane  county  returned  into  the  circuit 
court  of  that  county  an  indictment  against  plaintiff  in  error, 
for  printing,  having  in  possession  and  giving  away  an  obscene 
and  indecent  pamphlet.  The  first  count  charges,  that  on  the 
29th  day  of  September,  1877,  in  that  county,  he  "  unlawfully 
did  cause  to  be  printed  a  certain  obscene  and  indecent  pamphlet, 
with  intent  to  give  the  same  away."  The  second  count  avers, 
that  on  the  same  day  he  "  unlawfully  did  have  in  his  possession, 
with  intent  to  give  away,  a  certain  obscene  and  indecent 
pamphlet,  purporting  to  be  evidence  taken  before  a  committee 
appointed  by  the  Fox  River  Valley  Medical  Association,  in 
the  matter  of  charges  against  O.  L.  Pelton,  preferred  by 
Dr.  McNair,"  etc.  The  third  count  avers,  that  he,  on  the 
same  day,  "  unlawfully  did  give  away  a  certain  obscene  and 
indecent  pamphlet,  then  and  there  thereby  circulating  the 
same,"  etc.  The  circuit  court  certified  this  indictment  to  the 
county  court  of  that  county. 

A  motion  to  quash  was  entered  in  that  court,  but  was  over- 
ruled. A  trial  was  had  on  a  plea  of  not  guilty,  resulting  in  a 
verdict  of  guilty,  and  the  imposition  of  a  fine,  etc.  Thereupon 
defendant  appealed  to  the  circuit  court.  A  motion  was  there 
interposed  to  quash,  but  was  overruled,  the  plea  of  not  guilty 
entered,  a  trial  had,  resulting  in  a  verdict  of  guilty  under  each 
count,  and,  after  overruling  motions  for  a  new  trial,  and  in 
arrest,  the  court  rendered  a  judgment  for  a  fine  of  $100  under 
each  count,  and  for  the  costs,  and  defendant  brings  the  record 
to  this  court  on  error. 

It  is  first  insisted,  that  the  court  erred  in  refusing  to  quash 
the  indictment, — that  it  is  defective  in  not  setting  out  what 
is  claimed  to  be  the  obscene  matter.  On  the  other  hand,  it  is 
claimed  the  indictment  is  good,  and  entirely  sufficient  under 
sec.  408  of  the  Criminal  Code.  That  section  provides,  that  an 
indictment  or  accusation  of  the  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct,  which  states  the  offense  in 
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the  terms  and  language  of  the  statute  creating  the  offense,  or 
so  plainly  that  the  nature  of  the  offense  may  be  easily  under- 
stood by  the  jury.  Section  223  of  the  Criminal  Code,  under 
which  this  prosecution  is  had,  is  of  recent  adoption  in  our 
State,  and  has  not  been  previously  before  us  for  construc- 
tion. Whilst  section  408  is  broad  and  comprehensive,  a 
majority  of  the  court  are  of  opinion,  that,  under  this  sec- 
tion, it  was  necessary  to  set  out  the  supposed  obscene  matter 
in  the  indictment,  unless  the  obscene  publication  is  in  the 
hands  of  the  defendant,  or  out  of  the  power  of  the  prosecution, 
or  the  matter  is  too  gross  and  obscene  to  be  spread  on  the 
records  of  the  court,  either  of  which  facts,  if  existing,  should 
be  averred  in  the  indictment,  as  an  excuse  for  failing  to  set  out 
the  obscene  matter;  that  whether  obscene  or  not,  is  a  question 
of  law  and  not  of  fact ;  that  the  question  is  for  the  court  to 
determine,  and  not  for  the  jury. 

The  English  precedents  for  libel,  as  well  as  in  most  of  the 
States  of  the  Union,  require  the  libelous  matter  to  be  stated  in 
full  in  the  indictment,  that  the  court  may  determine  whether 
the  article  is  libelous.  Again,  the  offense  charged,  whether  in 
the  language  of  the  statute,  or  so  as  to  be  easily  understood 
by  the  jury,  should  so  describe  the  offense  that  the  judgment 
on  the  trial  could  be  pleaded  in  bar  in  another  prosecution. 

In  this  indictment  there  is  no  such  description  as  would 
enable  plaintiff  in  error  to  do  so,  unless  it  be  the  second  count. 
Neither  of  the  others  has  the  remotest  reference  to  any  par- 
ticular pamphlet.  The  averment  would  apply  equally  well 
to  any  one  of  many  pamphlets.  They  give  no  notice  of  any 
particular  charge.  These  can,  under  no  construction  of  this 
section,  be  held  sufficient. 

No  person,  we  presume,  on  an^ndictment  for  larceny,  charg- 
ing the  theft  literally  in  the  language  of  the  statute,  without 
the  name  of  the  owner,  the  date,  or  any  description  of  the 
property,  or  the  venue  of  the  offense,  would  or  could  say  it 
was  good.  Notwithstanding  this  section,  the  practice  has 
been,  in  larceny,  to  require  the  offense  to  be  laid  with  a  venue, 
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that  the  owner's  name  be  given,  with  a  description  of  the  prop- 
erty as  to  its  kind,  number  and  value,  with  the  statement  of 
the  commission  of  the  offense,  in  substantially  the  language  of 
the  statute,  and  on  the  omission  of  any  one  of  these,  the  in- 
dictment has  been  held  insufficient,  and  quashed  on  demurrer. 
The  same  is  generally  true  of  other  crimes.  The  practice  has 
generally  required  more  than  the  mere  charge,  in  the  language 
of  the  statute,  that  the  accused  has  committed  a  crime.  Whilst 
mere  technicalities  should  not  be  indulged  to  the  obstruction 
of  justice,  still  the  courts  can  never  relax  until  the  accused 
may  be  unjustly  and  oppressively  convicted.  The  accused 
should  be  apprised  of  the  nature  and  cause  of  the  accusation. 
This  is  a  right  secured  to  him  by  the  constitution.  Now,  it 
is  perfectly  apparent  that  plaintiff  in  error  was  not  apprised, 
by  the  first  and  third  counts  in  this  indictment,  of  the  nature 
of  the  offense  with  which  he  was  charged.  These  counts  were 
bad,  under  any  practice  or  construction  of  the  statute,  and  the 
indictment  should  have  been  quashed. 

It  is  insisted,  that  as  the  section  defining  the  offense  gives 
half  of  the  recovery  to  an  informer,  as  no  informer  is  named 
in  the  indictment,  it  should  have  been  quashed  for  that  reason. 
In  Burn's  Justice,  vol.  2,  p.  682,  it  is  said:  "Informations 
partly  at  the  suit  of  the  King  and  partly  at  the  suit  of  the 
party,  are  commonly  called  informations  qui  tarn,  from  these 
words  in  the  information,  when  the  proceedings  were  in  Latin : 
'  qui  tarn  pro  domino  rege  quam  p?'o  se  ipso.' "  It  is  further 
said,  "  But  if  the  King  commenceth  his  suit  before  the  in- 
former, the  King  shall  have  the  whole  forfeiture,  because,  in 
such  case,  he  also  is  the  informer ;  and  he  may,  before  the  in- 
former brings  his  suit,  release  the  penalty  to  the  offender,  and 
bar  all  others ;  but  if,  after  a  popular  action  is  brought  by  the 
informer,  the  King's  attorney  will  enter  ulterius  non  vult 
prosequi,  the  informer  may  prosecute  for  his  part.''  We  have 
been  unable  to  find  anything  that  contravenes  this  rule,  but  it 
seems  to  be  sustained  by  all  the  English  works  on  criminal 
law. 
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We  have  been  referred  to  no  case  or  precedent  from  which 
it  appears  that  there  may  be  an  indictment  qui  tarn,  nor  do  we 
believe  that  any  exists.  All  such  proceedings,  so  far  as  our 
researches  have  extended,  have  been  by  information,  filed  by 
the  prosecutor  on  leave  of  court,  or  by  the  attorney  for  the 
Crown,  to  recover  the  whole  penalty.  Under  our  statute,  if  a 
qui  tarn  proceeding  is  had,  it  must  be  by  suit  or  information 
by  some  person  who  sues  as  well  for  the  people  as  for  himself.  If 
the  people  proceed  by  indictment  or  information,  as  they  may 
do,  under  the  authorities,  then  it  would  be  improper  to  make 
the  proceeding  qui  tarn,  as  the  people  would  be  entitled  to  the 
entire  penalty. 

The  indictment  was  not  vicious  in  this  respect.  But  for  the 
error  indicated,  the  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


David  Rankin  et  al. 


George  J.  Shephardson. 

Bailment — liability  of  parties  becoming  partners  with  bailee.  Where  a  party 
stores  grain  in  the  cribs  of  one  buying  grain  for  himself,  but  which  grain  is 
simply  taken  for  storage  and  not  mixed  with  other  grain  of  the  bailee,  and  the 
bailee  afterwards,  upon  entering  into  partnership  with  others  in  the  grain  busi- 
ness, receives  credit  for  the  grain  so  stored  with  him  as  so  much  capital,  the 
title  to  the  corn  will  not  pass  to  them,  as  in  the  case  of  a  purchase  from  a 
warehouseman  when  the  corn  stored  is  commingled  with  other  grain,  but  the 
firm  will  sustain  the  same  relation  to  the  bailor  as  the  original  bailee,  and  on 
a  sale  of  such  corn  by  the  firm  all  its  members  will  be  liable  to  the  bailor  for 
the  proceeds. 

Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  George  J. 
Shephardson,  against  Frank  A.  Thompson,  David  Rankin  and 
Charles  E.  Henderson,  for  corn   sold  and  delivered  by  the 
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plaintiff  to  the  defendants,  with  the  common  counts.  The 
defendants  Rankin  and  Henderson  pleaded  the  general  issue, 
and  a  sworn  plea  denying  joint  liability.  Thompson  was  de- 
faulted. A  trial  was  had,  resulting  in  a  verdict  in  favor  of 
the  plaintiff,  against  the  defendants,  for  $136.  The  plaintiff 
entered  a  remittitur  on  all  above  $118,  for  which  sum  the 
court  rendered  judgment.  Rankin  and  Henderson  prosecuted 
this  appeal. 

Mr.  James  N.  Orr,  for  the  appellants. 

Mr.  Charles  H.  Wood,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Concerning  the  principal  facts  of  this  case,  there  is  no  dis- 
agreement between  the  parties.  Thompson,  one  of  the  defend- 
ants, was  engaged  in  buying  grain  on  his  own  account,  and  in 
the  fall  of  1872  he  received  in  store,  in  his  cribs,  a  quantity  of 
corn  for  plaintiff  at  and  for  a  rate  of  storage  agreed  upon  at 
the  time.  The  tenant  of  plaintiff  commenced  to  deliver  corn 
for  him  about  the  middle  of  November  of  that  year,  taking 
checks  for  the  same— the  last  of  which  seems  to  have  been 
issued  on  the  13th  of  December.  On  the  14th  day  of  Decem- 
ber of  the  same  year,  Thompson  entered  into  copartnership 
with  his  co-defendants  in  this  action,  for  the  purpose  of  con- 
tinuing the  business  he  had  already  inaugurated.  The  corn  on 
hands  in  the  cribs  was  estimated,  and  transferred  to  the  new 
firm,  Thompson  receiving  credit  for  it  as  so  much  capital  on 
the  books  of  the  firm.  It  seems  almost  certain  that  plain- 
tiff's corn  was  all  on  hands  and  transferred  to  the  new  firm 
when  organized — at  least,  the  evidence  would  warrant  the  jury 
in  finding  that  such  was  the  fact.  The  firm  of  which  appel- 
lants were  members,  with  Thompson,  were  simply  successors  to 
him,  and,  on  principle,  it  would  appear  they  occupied  the  same 
relation  to  the  grain  stored  in  the  cribs  that  Thompson  himself 
did.    That  relation  still  existing  when  the  grain  was  sold  and  the 
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money  was   received   for   it,  they  became  equally  responsible 
with  Thompson  for  the  proceeds  to  the  owner. 

The  case  bears  no  analogy  to  the  sale  of  grain  on  store  in  a 
warehouse,  that  had  been  commingled  with  owner's  consent,  in 
the  usual  course  of  trade.  In  such  cases  the  title  is  always 
understood  to  pass  to  the  buyer  who,  in  good  faith,  paid  for 
the  same  to  the  warehouseman  as  the  owner.  Here,  there  was 
no  sale  in  the  usual  course  of  trade.  Taking  credit  for  the  corn 
on  hand  with  his  firm,  as  so  much  capital  stock,  is  not  a  sale, 
in  the  strict  sense  of  the  term.  In  one  sense,  Thompson  was 
still  the  owner,  and  although  appellants  had  become  interested 
with  him  as  partners,  it  was  still  corn  in  store  for  plaintiff. 
It  was  never  moved  or  transferred  from  the  place  of  storage 
until  after  it  was  sold  by  the  firm  of  which  appellants  were 
members,  and  no  reason  is  perceived  why  appellants  are  not 
liable  to  the  owner  for  the  proceeds  of  the  corn,  with  Thomp- 
son, the  original  bailee. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  Boyer  et  al. 


Isaiah  Boyer. 

1.  Infants — guardian  ad  litem  entitled  to  notice  of  taking  evidence  before  master. 
When  testimony  is  taken  before  a  master  in  chancery,  as  to  material  facts, 
upon  a  reference,  without  any  notice  to  the  guardian  ad  litem  of  infant  defend- 
ants, it  is  not,  admissible  as  against  the  infants,  for  want  of  notice. 

2.  Chancery — basis  of  finding — presumption.  Where  the  decree  recites  that 
the  cause  was  heard  upon  the  master's  report,  proofs  and  exhibits,  it  will  be 
intended  that  the  findings  of  the  court  were  based  upon  the  master's  report  as 
respects  all  facts  found  by  the  report,  and  not  upon  proof  independent, 

3.  Strict  foreclosure.  A  strict  foreclosure  of  a  mortgage  should  not  be 
decreed,  as  a  general  rule,  when  there  are  other  incumbrances  upon  the  prop- 
erty, or  creditors,  or  purchasers  of  the  equity  of  redemption.     And  where  the 
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estate  of  a  deceased  mortgagor  is  insolvent,  that  fact,  as  well  as  the  casting 
of  the  equity  of  redemption  upon  infant  heirs,  would  suggest  the  usual  course — 
a  sale. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county; 
the  Hon.  C.  R.  Starr,  Judge,  presiding. 

Messrs.  Wallace  &  Terry,  for  the  plaintiffs  in  error. 

Mr.  E.  F.  Bull,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error,  brought  to  reverse  a  decree  of  the 
Livingston  circuit  court,  rendered  against  plaintiffs  in  error, 
as  the  minor  heirs  of  George  W.  Boyer,  in  a  suit  to  foreclose 
two  mortgages  given  by  said  George  W.  Boyer  in  his  lifetime. 

A  guardian  ad  litem  was  appointed  for  the  minor  heirs, 
who  answered,  and  the  cause  was  referred  to  the  master  in 
chancery  to  take  proofs.  The  master  afterward  filed  his  re- 
port, finding  the  facts,  or  the  principal  facts,  upon  which  the 
decree  purports  to  be  based.  The  master's  report  was  con- 
firmed, and  afterward  the  cause  came  on  for  a  final  hearing 
upon  the  master's  report  and  proofs  and  exhibits  on  file,  (as 
recited,)  and  the  court  found  the  facts  and  made  the  decree 
thereon. 

It  does  not  appear  that  there  was  any  notice  to  the  guardian 
ad  litem  of  the  taking  of  the  testimony  before  the  master.  In 
Turner  et  al.  v.  Jenkins,  79  111.  228,  it  was  held,  that  where 
testimony  is  taken  before  a  master  in  chancery  without  any 
notice  to  the  guardian  ad  litem  of  infant  defendants,  it  is  not 
admissible  as  against  the  infants,  for  want  of  notice,  and  this, 
though  the  guardian  may  have  made  no  objection  at  the 
hearing.  No  other  evidence  appears  in  the  record  than  the 
master's  report  and  the  exhibits ;  and  although  the  recital  be, 
that  the  cause  was  heard  upon  the  master's  report,  proofs  and 
exhibits,  we  must  intend  that  the  findings  of  the  court  were 
based   upon  the  master's  report   as  respects  all  facts  found  by 
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the  report,  and  not  upon  "  proofs,"  independent.  As  the  de- 
cree is  not  sustainable  without  the  facts  found  by  the  master's 
report,  we  must  hold,  under  the  decision  referred  to,  that  there 
was  error  in  the  admission  of,  and  acting  upon  the  proof  taken 
before  the  master  without  notice  to  the  guardian  ad  litem. 
We  would  not,  however,  be  understood  as  holding  that  this 
ground  of  error  would  have  lain,  had  the  master's  report 
merely  contained  proof  of  the  execution  of  the  mortgage  and 
a  computation  of  the  amount  of  the  mortgage  debt,  but  it  went 
further,  finding  the  insufficiency  of  the  security. 

The  decree  found,  that  the  mortgagor,  George  W.  Boyer, 
had  previously  died  insolvent;  tnat  the  mortgaged  property 
was  not  worth  the  mortgage  debt,  and  decreed,  in  default  of 
the  payment  of  the  same  within  thirty  days  thereafter,  a  strict 
foreclosure  of  the  equity  of  redemption,  and  that  the  mortgagee 
should  take  the  mortgaged  premises  in  satisfaction  of  the 
mortgage  debt. 

In  Farrell  v.  Parlier,  50  111.  275,  it  was  said:  "In  our 
State,  and  in  view  of  our  statute,  it  is  only  in  strong  cases, 
which  form  exceptions,  that  there  should  be  decreed  strict 
foreclosure,  or  a  sale  without  redemption.  It  may  be,  in  rare 
cases,  when  it  appears  the  property  is  of  less  value  than  the 
debt  for  which  it  was  mortgaged,  and  the  mortgagor  is  insol- 
vent, and  the  mortgagee  is  willing  to  take  the  property  in 
discharge  of  his  debt,  that  a  strict  foreclosure  may  be  allowed. 
But  it  is  not,  as  a  general  rule,  proper,  when  there  are  other  in- 
cumbrances upon  the  property,  or  creditors,  or  purchasers  of 
the  equity  of  redemption.  The  statute  allowing  redemption  in 
such  cases,  intends  to  make  the  property  pay  as  much  of  the 
mortgagor's  debts  as  it  is  worth." 

The  insolvency  here  of  the  deceased  mortgagor's  estate  as- 
similates the  present  case  to  that  where  there  are  other  incum- 
brances upon  the  property  or  creditors,  there  being  need  of 
resort  to  the  mortgaged  property  for  the  satisfaction  of  claims 
against  the  estate.    The  equity  of  redemption  having  descended 
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450  Munson  v.  Adams  et  al.  [Sept.  T. 

Syllabus. 

to  infant  heirs,  is  a  circumstance  in  favor  of  the  usual  course, 
of  a  sale. 

In  England,  where  the  practice  in  common  cases  is  that  of 
a  strict  foreclosure,  the  courts  of  equity  have  departed  from 
that  general  rule,  and  decree  a  sale  in  certain  special  cases, 
among  which  are  those  where  the  mortgagor  is  dead  and  there 
is  a  deficiency  of  personal  assets,  and  where  the  mortgagor 
dies  and  the  estate  descends  to  an  infant.  2  Story's  Eq.  Jur. 
sec.  1026,  where  the  authorities  are  cited. 

We  are  inclined  to  the  view,  that  under  the  circumstances 
of  the  present  case,  the  usual  practice  should  have  been  fol- 
lowed, and  a  sale  decreed  of  the  premises,  instead  of  a  strict 
foreclosure. 

The  decree  will  be  reversed,  and  the  cause  remanded. 

Decree  reversed. 


Samuel  B.  Munson 


Abbot  L.  Adams  et  al. 

1.  Guaranty — consideration  for,  after  execution  of  note.  Where  the  payee  of 
a  promissory  note  offers  to  assign  the  same  to  his  creditor  in  payment  of  his 
debt,  which  the  creditor  refuses  to  accept  unless  he  will  procure  the  guaranty 
of  a  third  person,  and  such  third  person,  at  the  payee's  request,  does  guaranty 
the  payment  of  the  note,  and  the  creditor  then  accepts  the  note  in  payment  of 
his  debt,  the  contract  of  guaranty  is  between  the  creditor  and  the  person 
making  the  guaranty,  and  the  acceptance  of  the  note,  in  payment  of  the  debt, 
is  a  sufficient  consideration  to  support  the  guaranty. 

2.  Practice — advancing  cause  on  the  docket.  Where  a  defendant  goes  to 
trial,  without  objection,  before  the  cause  is  reached  on  the  regular  call  of  the 
docket,  under  the  five-days  rule,  and  interposes  all  the  defense  he  claims  to 
have,  he  waives  all  objection  to  advancing  the  cause  and  trying  it  out  of  its 
order. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Mi*.  W.  H.  Sisson,  for  the  appellant. 

Messrs.  Peckham  &  Brown,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Suit  was  brought,  by  appellees,  against  appellant,  as  guar- 
antor of  a  promissory  note  made  by  the  Corrugated  Iron  Com- 
pany to  Thomas  Dowling,  for  the  sum  of  $668.  Judgment 
was  rendered  in  the  court  below  in  favor  of  appellees,  for  the 
amount  due  upon  the  note,  which  we  are  now  asked  to  reverse. 

Appellant  insists  that  he  can  not  be  held  liable  because, 
first,  there  was  no  consideration  to  support  a  guaranty,  and 
secondly,  because  a  guaranty  is  not  assignable. 

These  positions  find  a  complete  answer  in  the  evidence. 
Dowling  desiring  to  assign  the  note  to  appellees,  in  payment 
of  indebtedness  which  he  owed  them,  they  refused  to  receive 
the  note  unless  he  would  first  get  appellant  to  guaranty  its  pay- 
ment. Appellant,  thereupon,  at  Do  wling's  request,  did  guaranty 
its  payment,  and  appellees  accepted  the  note  in  payment  of 
Dowling's  debt.  •  The  contract  of  guaranty,  therefore,  is  not 
to  be  regarded  as  with  Dowling,  but  with  appellees.  Accept- 
ing the  note  in  payment  of  Dowling's  debt,  was  a  sufficient 
consideration  to  support  the  guaranty — and  the  question  of 
the  assignability  of  the  guaranty  does  not  arise.  It  has  not 
been  assigned. 

The  question  attempted  to  be  raised,  in  regard  to  the  court 
advancing  and  trying  the  cause  out  of  its  order  on  the  docket, 
under  the  five-days  rule,  we  regard  as  waived.  Appellant  ap- 
peared and  went  to  trial,  and  interposed  all  the  defense  he 
claims  to  have  had,  and  is  not,  therefore,  injured.  Had  he 
not  gone  to  trial,  or  applied  for  a  continuance,  showing  the 
absence  of  evidence  important  to  establish  a  defense  of  a  mer- 
itorious character,  the  case  would  be  different. 

Assuming  that  he  was  not  compelled  to  go  to  trial,  he  did 
so,  and  his   defense  was  fully  heard,  and   is  unavailing,  and 
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there  can,  therefore,  be  no  end  of  justice  subserved  in  award- 
ing him  a  new  trial. 

The  instructions  of  the  court,  under  the  evidence,  were  cor- 
rect. 

Judgment  affirmed. 


Sarah  E.  Ferris 


Wileiam  Ferris. 

1.  Administration  —  notice  of  proceeding  to  remove  administrator  —  waiver. 
Where  the  administrator  of  an  estate  appears,  on  a  notice  of  proceedings  in 
the  county  court  for  his  removal,  by  a  creditor,  and  obtains  time,  and  finally 
appeals  from  the  oi-der  of  the  county  court,  he  can  not  be  allowed  to  insist  that 
the  notice  of  the  proceeding  was  insufficient.  The  sufficiency  of  the  notice  be- 
comes wholly  immaterial  in  such  case. 

2.  Bill  of  exceptions — necessary  when  finding  of  the  court  below  is  assigned 
for  error.  When  the  finding  of  the  court  below  as  to  facts  is  assigned  for  error, 
the  party  should  preserve  the  evidence  heard,  by  bill  of  exceptions,  or  this 
court  can  not  inquire  into  the  alleged  error. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

This  was  an  application  made  by  William  Ferris,  appellee, 
for  the  removal  of  Sarah  E.  Ferris,  administratrix  of  the  estate 
of  James  Ferris,  deceased,  William  Ferris  being  a  creditor  of 
the  estate.  Notice  of  the  application  was  published,  which,  it 
is  contended  by  appellant,  is  insufficient.  The  record  shows, 
that  on  the  20th  of  November,  1876,  Sarah  E.  Ferris,  (the 
appellant  here,)  by  her  attorney,  moved  the  county  court  to  con- 
tinue the  cause,  and  it  was  continued  until  Monday,  November 
27, 1876,  when  appellant  again  appeared  in  the  county  court  by 
attorney,  and  upon  her  motion,  the  cause  was  continued  until 
December  4,  of  that  year.  On  December  4,  1876,  the  cause 
was  again  continued,  upon  her  motion,  until  Thursday,  the 
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seventh  of  that  month.  On  that  day,  December  7,  1876,  the 
record  shows  that  she  made  a  report  as  administratrix,  which 
was  not  approved,  and  the  court  ordered  that  she  should  show 
cause,  by  December  11,  1876,  why  she  should  not  be  removed 
and  her  letters  revoked,  for  the  following  causes:  " first,  fail- 
ing to  make  the  settlement  of  her  accounts  as  administratrix, 
in  pursuance  of  the  notice;  second,  in  mismanagement  of  the 
estate,  in  failing,  in  a  period  of  more  than  four  years,  either  in 
doing  anything  towards  the  settlement  of  said  estate,  or  caus- 
ing her  co-administrator  to  cause  said  estate  to  be  settled." 
On  December  11,  the  cause  was  heard,  the  petitioner  and  ad- 
ministratrix appearing  by  their  attorneys,  and  the  county 
court  ordered  that  "  Sarah  E.  Ferris,  administratrix,  having 
failed  to  show  cause  why  she  should  not  be  removed  as  admin- 
istratrix, it  is  hereby  ordered,  that  the  said  Sarah  E.  Ferris 
be  and  she  is  hereby  removed  from  the  administration  of 
James  Ferris,  deceased."  The  following  causes  are  hereby 
assigned  for  such  removal  :  First,  failure  to  make  statement 
of  her  accounts  as  administratrix,  in  pursuance  of  notice  to 
make  such  statement ;  second,  for  mismanagement  of  said 
estate  in  failing,  for  the  period  of  four  years,  either  to  do  any 
thing  or  act  towards  settling  said  estate,  or  causing  her  co-ad- 
ministrator to  cause  said  estate  to  be  settled.  From  this  order 
Sarah  E.  Ferris  appealed  to  the  circuit  court  of  Whiteside 
county,  which  appeal  was  allowed  and  perfected. 

At  the  March  term  of  the  circuit  court,  the  records  show 
that  the  cause  came  on  for  hearing  and  was  submitted  to  the 
court  without  the  intervention  of  a  jury,  by  consent,  and, 
after  hearing,  it  was  ordered  by  the  court  that  the  order  of  the 
county  court  be  affirmed,  and  that  Sarah  E.  Ferris  pay  the 
costs  of  the  proceeding. 

From  this  judgment  Sarah  E.  Ferris  appeals  to  this  court. 

Mr.  C.  L.  Sheldon,  for  the  appellant. 
Messrs.  Man  ah  an  &  Ward,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  insisted  by  appellant,  that  the  notice  bringing  appel- 
lant into  the  county  court  on  the  application  for  her  removal  as 
administratrix,  was  insufficient,  and  second,  that  on  the  proofs 
in  the  circuit  court,  the  judgment  of  the  county  court  ought 
not  to  have  been  affirmed.  The  only  office  of  the  notice  was, 
to  bring  appellant,  Sarah  E.  Ferris,  before  the  court.  The  fact 
that  she  appeared,  and  on  her  motion  had  the  cause  continued 
from  day  to  day,  and  finally  appeared  and  had  a  trial  in  that 
court,  renders  the  question  of  the  sufficiency  of  the  notice 
wholly  immaterial. 

Whether  the  finding  of  the  circuit  court  was  in  conformity 
with  the  evidence  produced  before  that  court,  can  not  be 
inquired  into  in  this  court,  for  the  reason,  that  the  evidence 
before  the  circuit  court  is  not  preserved  in  the  record  by  bill 
of  exceptions  or  in  any  other  way. 

Finding  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Christian  Schnuckle 

v. 
Frederick  Bierman. 

1.  Parent  and  child — liability  of  parent  for  necessaries  furnished  his  child. 
An  express  promise,  or  circumstances  from  which  a  promise  can  be  inferred,  is 
indispensably  necessary  in  order  to  bind  the  parent  for  necessaries  furnished 
his  infant  child  by  a  third  person. 

2.  Where  an  infant  daughter,  without  her  father's  knowledge,  went  to  the 
house  of  the  plaintiif,  where  her  mother  was  staying  wrongfully  and  against 
the  husband's  wish,  to  see  her  mother  and  take  her  some  clothes,  and  the  plain- 
tiff would  not  let  her  return,  but  hid  her  away  in  a  bedroom,  and  when  the 
father  went  in  search  of  her,  told  him  he  did  not  know  where  she  was,  it  was 
held,  that  the  plaintiff  was  not  entitled  to  recover  of  the  father  for  the  board 
and  lodging  of  the  daughter. 
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3.  Husband  and  wife — liability  of  husband  on  account  of  wife.  In  the  absence 
of  any  special  promise  of  the  husband  to  pay  for  the  board  and  lodging  of  his 
wife,  living  apart  from  him,  to  a  third  person,  he  will  not  be  responsible  thei'e- 
for,  unless  she  was  living  separate  from  him  by  his  consent,  or  his  conduct 
was  such  as  to  justify  her  in  leaving  his  bed  and  board. 

4.  Where  a  wife  left  her  husband's  house  without  his  consent,  and  without 
justification  by  his  conduct  towards  her,  and  went  to  that  of  the  plaintiff,  with 
her  nursing  babe,  and  the  husband  made  repeated  efforts  by  himself  and 
through  others  to  procure  her  return  home,  and  tried  to  induce  the  plaintiff 
to  assist  him  in  the  same  purpose,  but  the  plaintiff  made  no  endeavor  to  per- 
suade her  to  go  back  to  her  husband,  and  forbade  the  husband  coming  to  his 
house,  it  was  held,  that  in  the  absence  of  any  express  agreement  to  pay,  the 
husband  was  not  liable  to  the  plaintiff  for  the  board  and  lodging  of  the  wife 
and  child. 

5.  Same — husband's  liability  on  conditional  promise.  Where  a  wife  leaves  her 
home  without  the  fault  or  misconduct  of  her  husband,  and  against  his  wishes, 
and  takes  board  and  lodging  with  a  stranger,  and  the  husband,  in  order  to 
procure  her  return,  promises  to  pay  her  board  if  she  will  come  back  to  his 
house,  which  is  not  done,  and  he  notifies  the  party  keeping  her  that  if  she  does 
not  return  by  a  given  day,  he  will  not  pay  her  board,  such  promise  is  condi- 
tional, and  can  not  be  enforced  without  a  performance  of  the  condition  on 
which  it  is  made. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  R.  M.  Skinner,  and  Messrs.  Farwell  &  Warren, 
for  the  appellant. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  wife  of  Schnuckle,  the  appellant,  left  home  without  his 
consent  and  against  his  will,  and  went  to  the  house  of  Bier- 
man,  appellee,  and  remained  there  for  more  than  six  weeks. 
She  took  a  nursing  child  with  her;  and  about  three  weeks 
after  she  first  went  there  a  daughter  of  appellant  followed  her, 
and  remained  until  the  return  of  the  mother  to  the  husband's 
home. 

This  suit  is  prosecuted  against  appellant  to  recover  for  the 
board  and  lodging  of  the  wife,  babe  and  daughter. 

The  evidence  shows,  the  wife  had  no  good  or  sufficient  cause 
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for  thus  leaving  her  husband.  He  went  several  times  to  the 
house  of  appellee  and  tried  to  induce  her  to  return  home,  but 
she  refused.  He  procured  other  persons  to  go  there  and  per- 
suade her  to  return,  but  their  persuasions  were  without  suc- 
cess. He  also  attempted  to  get  appellee  to  use  his  endeavors 
to  secure  her  return,  but  appellee  made  no  such  endeavors  and 
forbade  his  coming  to  the  house.  In  the  meantime,  the  wife 
made  complaint  against  her  husband  before  a  magistrate,  which 
was  dismissed,  and  filed  a  bill  against  him  for  a  divorce,  which 
was  also  afterwards  dismissed.  Appellee  went  with  her  to 
make  the  complaint  before  the  justice,  and  attended  court  with 
her  in  the  divorce  suit,  aiding  and  abetting  her  therein  and 
making  an  affidavit  in  the  cause.  It  is  manifest,  from  the 
evidence,  appellee  encouraged  the  wife  in  remaining  away  from 
the  house  she  should  never  have  left,  and  that  his  conduct 
tended  to  widen  the  breach  between  her  and  her  husband. 

The  daughter,  without  the  knowledge  of  appellant,  went 
to  Bierman's  to  see  her  mother  and  take  her  some  clothes. 
The  Biermans  would  not  let  her  go  back,  but  hid  her  away  in 
a  bedroom,  and  when  the  father  went  in  search  of  her,  appel- 
lee told  him  he  did  not  know  where  she  was,  although  he 
knew  at  the  time  she  was  secreted  in  the  house.  It  is  plain 
appellee  had  no  right  to  recover  from  appellant  for  the  board 
and  lodging  of  this  daughter;  the  father  was  ready  and  anxious 
to  take  care  of  her  at  his  own  house,  and  he  was  entitled  to 
her  services,  and  the  conduct  of  appellee  in  relation  to  her 
was  such  as  would  preclude  him  from  any  right,  either  moral 
or  legal,  to  demand  pay  on  her  account.  Besides,  an  express 
promise,  or  circumstances  from  which  a  promise  can  be  in- 
ferred, are  indispensably  necessary  in  order  to  bind  the  parent 
for  necessaries  furnished  his  infant  child  by  a  third  person. 
Hunt  v.  Thompson,  3  Scam.  179;  Goth  v.  Clark,  78  111.  229. 
Here,  the  circumstances  in  proof  affirmatively  rebut  the  idea 
of  any  such  promise. 

If  there  was  no  special  promise  to  pay  the  board  of  the  wife, 
then  the  husband  was  not  responsible  therefor,  unless  either  she 
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was  living  separate  from  him  by  his  consent,  or  unless  his  con- 
duct was  such  as  to  justify  her  in  leaving  his  bed  and  board. 
As  we  have  already  seen,  this  latter  was  not  the  case,  and  the 
evidence  shows,  conclusively,  she  was  living  away  from  her 
husband  contrary  to  his  often  expressed  wishes,  and  against  his 
utmost  endeavors  to  secure  her  return,  and  further  shows, 
appellee  was  fully  advised  of  these  facts. 

As  to  whether  or  not  there  was  any  express  promise  to  pay 
the  wife's  board,  the  evidence  is  somewhat  conflicting.  Ap- 
pellee testifies,  that  on  the  several  occasions  when  appellant 
came  to  the  house  and  tried  to  get  her  to  go  home,  he  said  he 
would  pay  her  board.  Appellant  says  he  never  promised  to 
pay  the  board,  but  only  said,  if  she  would  come  home  he 
would  pay  up  to  that  time. 

The  theory  that  the  wife  was  boarding  with  Bierman,  under 
a  contract  with  the  husband  to  pay  therefor,  hardly  seems  to 
us  consistent  with  the  surrounding  circumstances  and  the 
conduct  of  the  several  parties.  It  seems  to  us  much  more  rea- 
sonable to  conclude  the  promise  was  conditional,  as  stated  by 
appellant,  and  was  made  not  only  as  an  inducement  to  her,  but 
also  to  Bierman.  Appellant  says,  he  told  Bierman  to  talk 
good  to  her  and  help  get  her  home,  and  that  he  would  make 
it  all  right  with  him,  but  that  he  did  not  try  to  get  her  to  go 
home,  but  kept  her  there.  Except  inferentially,  Bierman  does 
not  deny  tire  promise  wTas  conditional.  If  the  promise  was 
conditional,  it  was  not  complied  with,  and  therefore  appellant 
never  became  liable  thereon.  But  waiving  all  this,  according 
to  the  testimony,  appellee,  several  week's  before  the  wife  left 
his  house,  was  notified  by  appellant,  if  she  did  not  go  home 
that  day  he  would  not  pay  her  board  any  longer.  This  would 
clearly  prevent  any  recovery  for  board  from  that  date,  and  yet, 
the  jury,  by  their  verdict,  allowed  appellee  not  only  the  board 
claimed  for  the  daughter,  and  full  board  for  the  wife  up  to  the 
date  of  the  notice,  but  full  price  for  board  after  such  notifica- 
tion up  to  the  very  day  she  left   his  house,  and  not  only  that, 
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but  $2  a  week  for  the  board  of  the  nursing  babe,  and  $1.11 
in  excess  of  all  this. 

In  any  view  we  can  take  of  this  case,  we  can  not  but  con- 
clude the  circuit  court  erred  in  overruling  the  motion  for  a 
new  trial  and  in  rendering  judgment  against  appellant  on  the 
verdict. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


V.  W.  Panton 


Cornelia  Manley. 

1.  Appeal — vacating  order  of  dismissal.  Where  an  appeal  from  a  justice  of 
the  peace  is  dismissed  for  want  of  prosecution,  through  a  want  of  proper  care 
and  caution  on  the  part  of  the  appellant's  counsel,  the  court,  in  the  exercise  of 
a  sound  discretion,  will  not  err  in  refusing  to  reinstate  the  appeal. 

2.  Same — when  order  of  dismissal  will  not  be  set  aside.  Where  an  appeal  is 
dismissed,  when  the  cause  is  reached  in  its  order  on  the  call  of  the  docket,  for 
want  of  prosecution,  the  court  may  properly  refuse  to  reinstate  the  cause  on 
the  ground  of  an  agreement  between  the  counsel,  when  its  terms  are  in  dis- 
pute and  the  proofs  fail  to  show  the  dismissal  was  in  violation  of  the  agree- 
ment, and  the  affidavit  in  support  of  the  motion  to  reinstate  fails  to  show  a 
meritorious  defense  to  the  action  on  the  part  of  appellant. 

3.  Same — right  to  dismiss,  in  forcible  entry  and  detainer.  An  appeal  in  a  for- 
cible entry  and  detainer  case  is  subject  to  the  same  rules  of  practice  as  in  or- 
dinary appeals  from  justices  of  the  peace,  and,  like  them,  may  be  dismissed  for 
want  of  prosecution. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
H.  H.  Cody,  Judge,  presiding. 

This  was  an  action  of  forcible  entry  and  detainer,  brought 
by  Cornelia  Manley,  against  V.  W.  Panton,  before  a  justice 
of  the  peace,  and  appealed  by  the  defendant  to  the  circuit 
court,  where  the  appeal  was  dismissed  for  want  of  prosecution. 
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Mr.  James  Coleman,  for  the  appellant. 

Messrs.  Botsford  &  Barry,  and  Mr.  W.  H.  Wing,  for 
the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

The  only  question  presented  by  this  record  is,  whether  the 
court  abused  its  discretion  in  refusing  to  vacate  the  order  dis- 
missing the  appeal.  It  is  conceded,  that  when  the  appeal  was 
dismissed,  the  case  was  reached  on  the  regular  call  of  the 
docket  for  trial,  and  there  was  no  appearance  on  behalf  of 
appellant.  But  it  is  claimed  that  an  agreement  had  been 
made  between  the  attorneys  of  the  parties  to  waive  a  jury,  and 
try  the  case  before  the  court  on  an  agreed  state  of  facts  after 
the  jury  should  be  discharged  by  the  court,  and  in  violation 
of  this  agreement  the  appeal  was  dismissed  when  the  cause 
was  reached  for  trial  on  the  docket. 

It  is  no  doubt  true  that  some  arrangement  had  been  made  by 
the  attorneys  in  regard  to  a  trial  of  the  cause  on  an  agreed 
state  of  facts,  before  the  court,  but  the  terms  of  that  agree- 
ment are  in  dispute,  and  it  is  impossible  to  say,  from  the  proof 
before  the  court,  whether  the  appeal  was  dismissed  in  violation 
of  the  agreement  or  not.  The  fact  is  shown  by  the  record,  that 
on  the  day  before  the  appeal  was  dismissed  a  stipulation  in  writ- 
ing in  regard  to  the  trial  of  the  cause  was  submitted  by  the  coun- 
sel of  appellee  to  the  attorneys  of  appellant,  which  he  refused  to 
sign,  and  he  was  then  notified  that  the  cause  would  be  called 
for  trial  on  the  next  day  and  appellee's  attorneys  would  insist 
upon  a  trial  of  the  cause  when  it  was  reached  on  the  docket. 
Under  such  circumstances,  it  was  the  duty  of  appellant's  at- 
torney to  appear  in  court  the  next  morning  and  be  ready  for 
trial,  or  take  some  steps  in  the  case  which  would  have  pre- 
vented a  dismissal  of  the  appeal.  Had  he  observed  this  duty, 
it  is  apparent  the  appeal  would  not  have  been  dismissed.  The 
dismissal  of  the  appeal,  then,  must  be  attributed  to  the  want 
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of  proper  care  and  caution  on  the  part  of  appellant's  attorney, 
and  such  being  the  case,  the  court,  in  the  exercise  of  a  sound 
discretion,  did  not  err  in  refusing  to  reinstate  the  appeal. 

In  the  affidavits  filed  in  support  of  the  motion,  it  does  not 
appear  that  appellant  had  a  meritorious  defense  to  the  action. 
This  fact,  no  doubt,  and  properly,  too,  had  weight  with  the 
court  in  deciding  the  motion. 

It  is  also  claimed,  that  the  court,  under  the  statute,  was  re- 
quired to  try  the  case  on  its  merits,  and  had  no  right  to  dis- 
miss the  appeal.  This  position  is  fully  answered  by  sec.  18, 
Rev.  Stat.  1874,  p.  537,  which  declares:  "If  any  party  shall 
feel  aggrieved  by  the  verdict  of  a  jury  or  decision  of  the  court, 
upon  any  trial  had  under  this  act,  such  party  may  have  an 
appeal,  to  be  taken  to  the  same  courts,  in  the  same  manner,, 
and  tried  in  the  same  way,  as  appeals  are  taken  and  tried  in 
other  cases. "  Under  this  statute,  the  appeal  in  the  circuit 
court  would  be  governed  by  the  same  rules  as  an  appeal  in 
any  ordinary  case,  and  when  it  was  reached  on  the  regular 
call  of  the  docket,  as  no  person  appeared,  it  was  proper  to 
dismiss  the  appeal  for  want  of  prosecution. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Harry  S.  White  et  al. 


Harry  White  et  al. 

1.  Rescission — conveyance  obtained  through  fraud.  Where  a  person,  having 
gained  the  confidence  of  the  owner  of  valuable  real  estate,  by  false  represen- 
tations and  working  upon  his  fears,  such  owner  being  over  seventy  years 
old,  and  infirm  in  mind  and  body,  induced  him  and  his  wife  to  convey  all  his 
property  to  him,  for  the  expressed  consideration  of  giving  the  grantor  a  sup- 
port and  the  payment  of  $200  in  funeral  expenses,  but  under  the  promise  and 
assurance  that  he  would  immediately  convey  the  same  to  the  gi-antor's  wife, 
representing  that  the  grantor's  children  and  heirs  were  about  to  take  steps  to 
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have  a  conservator  appointed,  and  the  grantee  refused  to  execute  the  convey- 
ance to  the  grantor's  wife,  and  paid  nothing  for  the  land,  but  in  a  few  days 
after  sold  and  conveyed  the  property  to  the  heirs  of  the  grantor  for  $1500,  they 
having  notice  of  the  facts  by  the  original  grantor's  possession,  if  not  otherwise, 
it  was  held,  that  no  court  could  sanction  such  a  fraud,  and  all  the  conveyances 
were  held  properly  set  aside  on  bill  filed  by  the  original  owner  so  defrauded. 
2.  Notice — of  equity,  by  possession.  Where  the  grantors  of  real  estate  re- 
main in  its  possession,  all  persons  purchasing  the  same  from  the  grantee  are 
chargeable  with  notice  of  all  the  claims  of  the  grantors,  both  legal  and  equit- 
able, and  if  the  original  conveyance  is  procured  by  fraud  and  deceit,  such 
purchasers  are  held  to  notice  of  such  fact,  and  can  not  be  protected  as  inno- 
cent purchasers. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

Messrs.  Botsford  &  Barry,  for  the  appellants. 

Mr.  Irus  Coy,  and  Mr.  W.  S.  Coy,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  charges  that  appellant  Williams  ob- 
tained a  conveyance  of  a  valuable  farm  in  Kane  county,  also, 
a  house  and  lot  in  Kaneville,  in  this  State,  from  appellees, 
through  fraudulent  representations;  that  the  deed  was  not  de- 
livered by  them  to  Williams ;  that  he  paid  no  consideration 
therefor;  that  the  other  appellants,  knowing  that  the  convey- 
ance was  obtained  by  fraudulent  means,  and  knowing  all  of 
the  facts,  and  aiding  Williams  in  procuring  the  deed,  took 
from  him  a  conveyance  of  the  premises.  On  a  hearing,  the 
court  below  rendered  a  decree  setting  aside  the  deed  from  ap- 
pellees to  Williams,  and  the  deed  from  him  to  appellant  Harry 
S.  White,  and  defendants  appeal  to  this  court,  and  ask  a 
reversal. 

Appellee  Harry  White,  it  appears,  settled  on  the  farm  in 
controversy  some  eight  years  before  it  was  offered  for  sale  by 
the  government.  He  then  purchased  it,  and  resided  thereon 
until  his  children  were  raised  and  had  left  him.  His  wife 
having  died,  he   rented   his  farm  to  a  nephew,  and  for  a  time 
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lived  alternately  with  his  children  and  two  brothers.  He  so 
lived  for  about  five  years,  when  he  married  Louisa  A.  White, 
the  other  appellee.  Whilst  living  with  his  brother  George, 
he  became  acquainted  with  Williams,  and  became  attached  to 
him,  and  gave  him  his  entire  confidence.  Harry  White  was 
then  seventy  years  of  age,  and  had  been  stricken  with  paraly- 
sis, and  moved  about  with  difficulty.  Williams  was  a  single 
man,  and  worked  by  the  month  on  the  farm  for  George  White, 
the  brother  of  appellee,  and  had  no  property  except  a  horse. 
About  that  time  Harry  White  married  his  present  wife,  and 
afterwards  purchased  the  house  and  lot  in  Kanesville,  and 
moved  thereto.  Some  three  months  afterwards,  Williams 
represented  to  Harry  White  that  his  children  and  brothers 
had  conspired,  and  had  frequent  meetings  at  his  brother 
George's,  and  had  determined  to  have  a  conservator  appointed 
to  take  charge  of  him  and  his  property.  White  asked  what 
he  had  better  do,  and  Williams  advised  that  he  convey  his 
property  to  one  Castar,  and  that  he  could  convey  it  to  his  wife. 
Williams,  a  few  days  afterwards,  informed  him  that  Castar 
refused  to  have  anything  to  do  with  the  matter,  as  he  feared 
his  buildings  would  be  burned  if  he  did.  Williams  then  pro- 
posed to  act  in  the  matter.  Mrs.  White,  it  seems,  objected  to 
having  the  property  thus  conveyed  to  her;  said  she  was  will- 
ing to  take  the  house  and  lot,  but  did  not  want  the  farm.  • 
White  said  he  was  willing  to  trust  her  to  act  fairly  with  his 
children,  but  was  unwilling  to  trust  them  to  act  fairly  by  her. 
She,  however,  consented  to  take  both  pieces  of  property. 
The  proof  further  shows,  that  about  the  first  of  February, 

1874,  Williams  came  to  White,  and  said:     "By ,  Uncle 

Harry,  I  have  turned  out  to  save  you,  or  I  would  not  have 
come  out  on  such  a  stormy  night.  They  are  going  to  com- 
mence on  to-morrow  morning,  and  we  must  do  our  business, 
and  get  ahead  of  them.  George  is  going  to  Aurora  in  the 
morning,  and  they  are  going  to  start  the  thing."  He  then 
proposed  that  they  should  go  to  Batavia  and  have  the  deeds 
made.     White  wanted  the  deeds  made  at  home,  but  Williams 
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urged  that  Batavia  was  near  the  county  seat,  and  the  deeds 
would  have  to  be  recorded.  It  was  finally  agreed  to  go  there, 
and  have  both  deeds  then  made.  All  three  went  to  Batavia 
the  next  morning,  and  found  a  justice  of  the  peace.  Whilst 
the  justice  was  writing  the  deed  from  White  to  Williams,  he 
asked  what  was  the  consideration,  when  Williams  replied,  that 
"  Uncle  Peter  Castar  told  me  that  a  good  consideration  would 
be,  the  support  of  Mr.  White,  his  necessary  medical  attend- 
ance, and  $200  funeral  expenses."  White  said,  "  if  that  made 
a  good  consideration,  he  was  satisfied,"  and  that  was  inserted 
as  the  consideration. 

The  deed  having  been  written,  it  was  signed  by  White  and 
his  wife,  acknowledged  and  certified.  It  was  left  with  the 
justice,  as  appellees  swear,  to  copy  from  in  the  description  of 
the  land  in  the  deed  from  Williams  to  Mrs.  White,  and  to  be 
kept  by  him  until  that  deed  was  made.  White  and  wife  went 
to  the  hotel  for  dinner,  and  there  meeting  Williams,  he  asked 
if  everything  was  satisfactory,  and  Mrs.  White  replied,  thus 
far  it  was.  He  then  went  to  the  office,  obtained  the*  deed  to 
him,  and  took  it  to  Geneva  and  filed  it  for  record,  and  refused 
to  execute  a  deed  to  Mrs.  White.  On  the  contrary,  he,  for 
the  consideration  of  $1500,  conveyed  to  Harry  S.  White,  four 
days  after  he  obtained  the  deed,  to  hold  in  trust  for  himself 
and  his  brothers  and  sisters. 

The  evidence  shows  that  appellee  Harry  White  was  out  of 
debt;  that  the  farm  was  worth  about  $20,000,  and  the  house 
$1400.  Although  the  evidence  is  inharmonious,  and  much  of 
it  irreconcilably  contradictory,  we  think  it  establishes  the  facts 
as  we  have  stated  them.  Appellants  disclaim  all  knowledge  of 
the  transaction  between  Williams  and  their  father,  except  as 
disclosed  by  the  deed,  and  claim  to  be  innocent  purchasers  with- 
out notice  and  for  value;  that  they  have  paid  $1500,  and  take 
the  property  subject  to  their  father's  support,  and  they  should 
be  protected  in  the  purchase. 

That  Williams  was  guilty  of  such  fraud  as  should  set  aside 
the  conveyance   to   him,  seems  to    us  to  admit  of  none,  the 
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slightest  doubt.  He  seems  to  have  played  on  the  fears  of 
appellees,  and  the  more  successfully  as  we  infer  there  had  been 
some  talk  of  procuring  the  appointment  of  a  conservator.  He 
made  false  representations  as  to  the  purpose  of  his  children, 
but  whether  at  their  instance  and  for  their  benefit,  or  for  his 
own  profit,  does  not  appear.  Here  was  property  Avorth  over 
$20,000,  to  which  he  obtained  the  title,  and  the  only  consid- 
eration was  the  future  support  of  a  man  over  seventy  years  of 
age.  He  paid  nothing — was  able  to  pay  nothing.  The  rela- 
tions of  the  parties  were  not  such  as  to  induce  appellee  to 
donate  such  a  sum  of  money  to  him,  and  it  appears  that  such 
was  not  the  design,  as  he  said  he  was  willing  to  trust  his  wife 
to  do  what  was  right  by  his  children,  and  there  was  fraud  in 
failing  and  refusing  to  convey,  as  was  agreed,  to  Mrs.  White. 
White  would  never  have  willingly  conveyed  the  property  in 
this  manner  to  Williams.  He  only  accomplished  his  purpose 
by  obtaining  the  deed  to  him  without  the  consent  of  the 
grantors,  and  then  refusing  to  convey  to  Mrs.  White.  The 
deed  was  obtained  without  any  consideration  paid,  and  by 
deceit,  fraudulent  pretenses,  and  the  most  shameful  practices 
in  appealing  to  the  fears  of  the  grantors,  and  the  transaction 
can  find  no  sanction  in  a  court  of  justice;  nor  do  appellants 
pretend  to  justify  or  maintain  its  honesty,  or  claim  that  the 
means  employed  by  Williams  were  fair  or  honest. 

Then,  were  appellants  protected  as  innocent  purchasers  for 
value?  Most  clearly  they  were  not.  The  grantors  were  in 
possession,  and  all  persons  purchasing  the  property  must  be 
held  charged  with  all  of  their  claims,  legal  and  equitable.  If 
appellants  did  not  employ  Williams  to  thus  procure  the  title, 
or  if  they  had  no  actual  notice  of  his  fraud  in  obtaining  the 
conveyance,  they  took  it  charged  with  notice  as  though  they  had 
seen  their  father,  and  he  had  informed  them  of  all  the  par- 
ticulars of  the  fraud  perpetrated  by  Williams;  and  it  is  for 
the  reason  that  a  party  purchasing  real  estate  in  the  possession 
of  another  should  see  him,  and  learn  what  claim  he  has. 
When  a  person  is  in  the  actual  possession  of  lands,  the  pre- 
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sumption  is  that  he  owns  or  has  some  legal  claim  to  it,  and 
the  person  buying  it  does  so  subject  to  his  claims.  It  then 
follows,  that  as  appellees  could  have  set  up  the  fraud  against 
Williams,  appellants  taking  charged  with  notice,  they  can 
urge  the  fraud  with  the  same  effect  against  them. 

From  all  the  evidence  in  the  case,  it  may  well  be  doubted 
whether  Harry  White,  the  complainant,  was  capable  of  trans- 
acting his  business,  and  whether  the  deed  should  not  be  set 
aside  for  that  reason. 

Finding  no  error  in  the  record,  the  decree  of  the  court  be- 
low is  affirmed. 

Decide  affirmed. 


Thomas  K.  Best 


Francis  Gholson. 

1.  Homestead — release  must  appear  in  certificate  of  acknowledgment.  Under 
the  act  relating  to  conveyances,  in  force  July  1,  1872,  no  deed  shall  be  con- 
strued as  releasing  or  waiving  the  right  of  homestead  unless  it  shall  contain 
a  clause  to  that  effect,  and  the  certificate  of  acknowledgment  shall  recite  "in- 
cluding the  release  or  waiver  of  the  right  of  homestead,"  or  contain  other 
words  expressly  showing  an  intention  to  make  such  release  or  waiver.  With- 
out such  words  in  the  certificate  of  acknowledgment  as  to  both  husband  and 
wife,  the  homestead  will  not  be  released. 

2.  When  a  deed  of  trust  executed  by  husband  and  wife  in  1873,  contained 
a  clause  expressly  waiving  and  releasing  all  right  and  benefit  of  homestead 
in  the  premises,  and  the  certificate  of  acknowledgment  as  to  the  husband 
made  no  mention  of  the  release  and  waiver  of  the  homestead,  though  it  did 
fully  as  to  the  wife,  it  was  held  insufficient  to  release  the  homestead  on  account 
of  the  defect  in  the  certificate  as  to  the  husband. 

3.  Courts  have  no  rightful  authority,  by  mere  construction,  to  aid  the  de- 
fective execution  of  a  power  given  or  created  exclusively  by  statute,  nor  to 
dispense  with  those  formalities  which  the  legislature  has  seen  fit  to  provide 
to  secure  its  due  execution.  In  order  to  waive  or  release  the  homestead  right 
secured  to  both  husband  and  wife,  the  mode  prescribed  by  statute  must  be 
strictly  complied  with,  and  no  subtle  construction  ought  to  be  adopted  to  de- 
feat the  policy  of  the  law. 

3U— 89  III. 
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4.  Same  — as  to  nature  of  the  indebtedness.  Where  the  defendant  in  an 
action  of  forcible  detainer,  brought  by  the  purchaser  under  a  deed  of  trust, 
showed  that  he  was  the  head  of  a  family  and  residing  upon  the  premises  when 
the  deed  of  trust  was  executed  by  him  and  his  wife,  and  the  continued  occu- 
pancy as  such  ever  since,  and  the  plaintiff,  in  rebuttal,  showed  that  a  small 
portion  of  the  money  mentioned  in  the  notes  secured  by  the  trust  deed  was 
used  to  take  up  a  previous  incumbrance  on  the  premises,  and  the  balance  of 
the  money  paid  to  defendant's  son,  by  his  direction,  it  was  held  that  this  evi- 
dence fully  warranted  the  court  in  finding  the  indebtedness  secured  by  the 
trust  deed  was  not  incurred  either  for  the  purchase  or  improvement  of  the 
property. 

Appeal  from  the  Circuit  Court  of  Stephenson  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  W.  Scott  Agney,  and  Mr.  J.  A.  Chain,  for  the  ap- 
pellant. 

Mr.  U.  D.  Meacham,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  forcible  detainer,  was  originally  commenced 
before  a  justice  of  the  peace,  and  from  the  judgment  rendered 
in  that  court  against  defendant  an  appeal  was  taken  to  the 
circuit  court,  where,  upon  a  hearing  of  the  cause  before  the 
court,  without  the  intervention  of  a  jury,  defendant  was  found 
not  guilty,  and  the  case  is  to  be  heard  in  this  court  on  plain- 
tiff's appeal. 

The  title  to  the  premises  in  controversy  which  plaintiff 
insists  is  the  paramount  title,  he  obtained  under  a  trust  deed 
executed  by  defendant,  in  the  execution  of  which  his  wife 
joined  with  him.  On  default  being  made  in  the  payment  of 
the  indebtedness  secured,  the  trustee,  on  the  application  of  the 
holder,  advertised  the  property,  and  sold  it,  under  the  power 
contained  in  the  trust  deed,  at  which  sale  plaintiff  became  the 
purchaser,  and  received  a  trustee's  deed  for  the  property. 
After  demand  made  upon  defendant,  this  suit  was  brought  to 
recover  possession  of  the  premises. 

By  one  clause  in  the  body  of  the  trust  deed  the  grantors 


1878.]  Best  v.  Gholson.  467 

Opinion  of  the  Court. 

■waived  and  released  all  right  and  benefit  of  homestead  in  the 
premises,  under  the  Homestead  act,  which  was  signed  by  de- 
fendant and  his  wife.  The  certificate  of  acknowledgment,  as 
to  the  husband,  is  in  the  usual  form,  but  makes  no  mention 
of  the  "release  and  waiver  of  the  right  of  homestead."  As  to 
the  wife,  the  certificate  is  fuller,  and  states  that  after  being 
made  acquainted  with  the  contents  of  the  deed,  among  other 
things,  she  relinquished  "all  her  rights  and  advantages  under 
and  by  virtue  of  all  laws  of  said  State  relating  to  the  exemp- 
tion of  homestead." 

The  defense  is,  the  premises  are,  and  had  been  long  before 
and  since  the  execution  of  the  trust  deed,  the  homestead  of  de- 
fendant, on  which  he  has  resided  and  does  still  reside  with  his 
family,  and  that  there  had  been  no  valid  release  of  his  homestead 
rights  therein  in  accordance  with  the  provisions  of  the  statute. 
The  trust  deed,  under  which,  as  we  have  seen,  plaintiff  de- 
raigns  whatever  title  he  has  to  the  premises,  was  made  in  1873, 
and  should  have  been  acknowledged  in  the  manner  provided 
in  the  act  entitled  "Conveyances,"  in  force  July  1,  1872. 
That  act  provides,  "no  deed  or  other  instrument  shall  be  con- 
strued as  releasing  or  waiving  the  right  of  homestead,  unless 
the  same  shall  contain  a  clause  expressly  releasing  or  waiving 
such  right,  and  in  such  case  the  certificate  of  acknowledgment 
shall  contain  a  clause  substantially  as  follows:  ' including  the 
release  or  waiver  of  the  right  of  homestead/  or  other  words 
which  shall  expressly  show  that  the  parties  executing  the  deed 
or  other  instrument  intended  to  release  such  right."  The 
certificate  of  acknowledgment  in  this  case,  as  to  the  husband, 
does  not  include  the  words  of  the  statute,  nor  any  equivalent 
words  that  indicate  he  expressly  intended  to  release  or  waive 
all  homestead  rights  in  the  premises.  Without  such  words  in 
the  certificate  of  acknowledgment,  the  statute  is  imperative 
that  no  deed  or  other  instrument  shall  be  construed  as  releas- 
ing or  waiving  such  right. 

The  reference  made  to  the  4th  section  of  the  Homestead  act 
of  1872  does  not  aid  plaintiff's  view  of  the  law.     That  section, 
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as  the  same  is  re-enacted  in  1873,  is  simply  a  transcript  of  the 
acts  of  1851  and  1857  on  the  same  subject.  The  provision  is, 
the  release  or  waiver  of  the  homestead,  to  be  valid,  must  not 
only  be  in  writing,  and  subscribed  by  the  parties,  but  must  be 
"acknowledged  in  the  same  manner  as  conveyances  of  real 
estate  are  required  to  be  acknowledged."  Construing  the  two 
sections  together,  as  the  rule  is  we  shall  do,  there  is  no  neces- 
sary conflict  between  the  4th  section  of  the  Homestead  act  and 
the  27th  section  of  the  Conveyance  act  cited,  and  both  sections 
may  stand.  The  manner  in  which  conveyances  of  real  estate 
are  required  to  be  acknowledged  is  prescribed  in  the  "Con- 
veyance act,"  and  on  turning  to  the  27th  section  of  that  act 
it  will  be  seen  it  is  absolutely  imperative  that  any  release  or 
waiver  of  homestead,  to  be  valid,  in  such  cases,  the  certificate 
of  acknowledgment  must  contain  words  which  expressly  show 
the  parties  executing  the  deed  or  other  instrument  intended 
to  release  or  waive  such  right.  No  subtle  construction  ought 
to  be  adopted  to  defeat  the  policy  of  the  law  to  preserve  a 
homestead  for  the  benefit  of  the  failing  debtor  and  his  family. 
Courts  have  no  rightful  authority,  by  mere  construction,  to 
aid  the  defective  execution  of  a  power  given  or  created  exclu- 
sively by  statute,  nor  to  dispense  with  those  formalities  which 
the  legislature  has  seen  fit  to  provide  to  secure  its  due  execu- 
tion. Homestead  is  a  right  secured  to  both  the  husband  and 
wTife  by  positive  enactment,  and  one  of  which  they  can  not  be 
dispossessed  except  by  their  voluntary  action  in  the  mode  pro- 
vided by  statute.  It  is  protected,  by  the  strongest  guarantees 
of  the  law,  from  forced  sales  on  execution  or  otherwise,  and 
the  policy  of  the  law,  as  often  declared  by  this  court,  is,  it 
shall  be  preserved  for  the  benefit  of  the  debtor  and  his  family. 
The  exemption  is  absolute,  except  the  premises  are  alienated 
in  the  mode  prescribed  in  the  statute,  and,  as  we  have  no  re- 
lease of  homestead,  is  valid,  unless  by  the  voluntary  action 
of  the  parties  intended  to  be  benefited,  in  conformity  with  the 
law  that  confers  power  to  alienate  it. 
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The  point  is  made,  that  defendant  has  not  shown,  by  proof, 
such  facts  as  entitle  him  to  a  homestead  in  the  premises,  be- 
cause he  has  not  negatived  the  words  of  the  statute,  the  "debt 
or  liability  incurred"  was  not  "for  the  purchase  or  improve- 
ment thereof."  On  this  branch  of  the  case  defendant  testifies 
that  in  1866,  which  was  before  the  making  of  the  trust  deed, 
he  was  the  head  of  a  family,  consisting  of  a  wife  and  minor 
children,  and  that  he  resided  then  and  ever  since,  with  them, 
on  these  premises,  and  now  claims  the  same  as  his  homestead. 
It  is  true,  he  does  not  state  the  indebtedness  secured  by  the 
trust  deed  was  not  incurred  for  the  purchase  or  improvement 
of  the  property  now  claimed  as  a  homestead,  but  plaintiff,  in 
rebuttal,  proved  that  a  small  portion  of  the  money  mentioned 
in  the  notes  secured  was  used  to  take  up  a  previous  incum- 
brance on  the  property,  and  that  the  "balance  of  the  money 
was,  by  defendant's  direction,  paid  to  his  son."  This  evidence 
would  fully  warrant  the  court  in  finding  as  we  must  under- 
stand it  did,  that  the  indebtedness  secured  by  the  trust  deed 
was  not  incurred  either  for  the  purchase  or  improvement  of 
the  homestead  property. 

The  finding  of  the  court  was  warranted  by  the  law  and  the 
evidence,  and  the  judgment  must  be  affirmed,  which  is  done. 

Judgment  affirmed. 


Robert  Meadowckoft 

v. 

Francis  Agnew,  for  use,  etc. 

1.  Garnishment — who  may  interplead — money  on  deposit  by  sheriff.  Where  a 
sheriff  has  moneys  deposited  in  bank  as  such  sheriff,  belonging  to  various 
execution  creditors,  and  the  bank  is  garnisheed  for  an  individual  debt  of  the 
sheriff,  he  may,  as  trustee  for  and  on  behalf  of  the  persons  for  whose  use  he 
holds  such  moneys,  interplead,  showing  the  facts  of  the  case,  and  thereby  pro- 
tect the  fund  for  those  entitled  to  the  same.  A  demurrer  to  such  interpleader 
recognizes  it  as  properly  filed. 
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2.  Same — proof  of  interpleader.  Where  no  issue  of  fact  is  taken  upon  an 
interpleader  filed  in  a  proceeding  by  garnishment,  but  a  demurrer  is  filed  to  the 
same,  the  facts  alleged  in  the  interpleader  are  admitted,  and  no  proof  of  them 
is  required;  and  the  rendition  of  judgment  against  the  garnishee  for  the  sum 
claimed  is  virtually  sustaining  the  demurrer. 

3.  Same — judgment  on  answer.  The  answer  of  a  garnishee,  until  disproved 
or  contradicted,  must  be  considered  as  true,  and  if  judgment  is  sought  upon 
the  answer,  it  must  clearly  appear  that  the  garnishee  is  chargeable,  or  he  will 
be  discharged.  Where  a  garnishee  makes  a  second  answer  to  additional  inter- 
rogatories filed,  it  will  be  taken  and  construed  in  connection  with  the  first 
when  relating  to  the  same  thing. 

4.  Sheriff  —  effect  of  depositing  money  collected.  A  sheriff,  by  depositing 
money  collected  by  him  on  execution,  in  his  name  as  sheriff,  does  not  convert 
the  same  to  his  own  use,  but  such  a  deposit  in  bank  is  but  the  placing  of  the 
money  of  the  execution  creditor  in  a  place  of  safe  keeping  for  him. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

This  was  a  garnishment  proceeding,  brought  by  the  Excel- 
sior Stone  Company,  against  Robert  Meadowcroft,  a  banker, 
to  garnish  any  moneys,  credits,  etc.,  belonging  to  Francis 
Agnew,  against  whom  the  said  company  had  recovered  a  judg- 
ment, an  execution  whereon  had  been  returned  "  no  property 
found." 

The  answer  of  Meadowcroft  to  the  original  interrogatories 
filed  stated  explicitly  that  he  had  no  property,  credits,  etc.,  in 
his  possession  belonging  to  Agnew,  and  that  he  was  not  in 
any  manner  indebted  to  him.  Thereupon  the  plaintiff  filed 
additional  interrogatories,  to  which  Meadowcroft  made  a  fur- 
ther answer  that  he,  as  a  banker,  had  a  bank  account  with 
"Francis  Agnew,  sheriff,"  upon  which  there  was  a  balance  to 
the  credit  of  "  Francis  Agnew,  sheriff/'  of  $3001.55. 

At  this  stage  of  the  proceedings,  the  said  Francis  Agnew 
voluntarily  came  into  court  and  filed  his  sworn  interpleader, 
in  which  he  stated  that  he  was  and  for  18  months  previous 
had  been  sheriff  of  Cook  county;  that  as  such  sheriff,  he  had 
collected  sums  of  money  upon  various  executions  and  deposited 
the  same  in  the  bank  of  the  defendant,  Meadowcroft,  to  the 
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credit  of  an  account  entitled  "  Francis  Agnew,  sheriff;"  that 
the  whole  amount  to  the  credit  of  said  bank  account  of  "  Fran- 
cis Agnew,  sheriff,"  as  stated  in  the  answer  of  Meadowcroft, 
was  money  made  on  executions,  and  due  thereon ;  that  it  was 
a  special  deposit  made  in  trust,  for  the  use  of,  and  to  be  used 
for  the  sole  purpose  of,  paying  the  moneys  which  said  Agnew 
had  collected  on  executions  in  his  official  capacity  of  sheriff; 
that  his  chief  deputy  in  such  office  had  authority  to  use  his 
name  to  draw  said  money  whenever  application  should  be 
made  by  the  execution  creditors  entitled  thereto.  The  service 
of  summons  on  the  garnishee  was  on  April  1,  1876.  The  in- 
terpleader was  filed  July  10,  1876.  The  plaintiff  filed  a  de- 
murrer to  the  interpleader. 

No  disposition  appears  to  have  been  made  of  the  demurrer, 
and  there  was  no  replication  to  the  answer  of  the  garnishee  or 
to  the  interpleader. 

On  the  9th  day  of  September,  1876,  the  court,  upon  the 
answer  of  the  garnishee,  rendered  judgment  against  him  for 
$ 539.86  and  costs,  from  which  the  garnishee  appeals. 

Messrs.  Eicaby  &  Landis,  for  the  appellant. 

Mr.  J.  S.  Norton,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Section  11  of  the  Garnishment  act  (Rev.  Stat.  1874,  p.  552,) 
provides  that  if  it  appears  that  any  goods,  chattels,  credits  or 
effects,  in  the  hands  of  a  garnishee,  are  claimed  by  any  other 
person,  the  court  shall  permit  such  claimant  to  appear  and 
maintain  his  right;  and  section  12,  that  if  such  claimant  ap- 
pears he  may  be  admitted  as  a  party  to  the  suit,  so  far  as  re- 
spects his  title  to  the  property  in  question,  and  may  allege 
and  prove  any  facts  not  stated  nor  denied  by  the  garnishee, 
and  such  allegation  shall  be  tried  and  determined  in  the  man- 
ner thereinbefore  provided. 

There  is  a  provision  in  section  1  that  the  court  shall  examine 
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and  proceed  against  the  garnishee  in  the  same  manner  as  is 
required  by  law  against  garnishees  in  original  attachments. 

Section  29  of  the  Attachment  act  (Rev.  Stat.  1874,  p.  157,) 
provides,  that  in  all  cases  of  attachment,  any  person  other 
than  the  defendant,  claiming  the  property  attached,  may  in- 
terplead, verifying  his  plea  by  affidavit,  etc.,  and  the  court 
shall  immediately  direct  a  jury  to  be  impaneled  to  inquire 
into  the  right  of  property. 

It  is  objected  by  appellant,  that  no  such  thing  as  an  inter- 
pleader by  the  judgment  debtor  in  such  a  proceeding  is  recog- 
nized by  the  statute,  and  that  it  is  unauthorized.  It  matters 
little  by  what  name  the  paper  filed  may  be  called.  It  con- 
tains allegations  of  facts,  and  the  statute  is,  that  an  adverse 
claimant  may  allege  and  prove  any  facts,  etc.  The  demurrer 
to  the  interpleader,  too,  recognizes  it  as  properly  filed  in  the  case. 

Upon  the  facts  set  forth  in  the  interpleader,  there  should 
have  been  no  judgment,  we  think,  against  the  garnishee.  The 
moneys  had  been  collected  by  the  sheriff  for  execution  credi- 
tors on  executions  in  their  favor,  and  were  held  for  them  as 
belonging  to  them,  and  specially  deposited  in  bank  to  the 
sheriff's  account,  as  sheriff,  for  the  purpose  of  being  paid  over 
to  such  creditors  when  called  for.  We  can  not  adopt  the 
view  of  appellee,  that  Agnew  had  no  authority,  as  sheriff,  to 
deposit  in  bank  money  so  collected,  and  that  by  that  act  he 
converted  the  funds  to  his  own  use.  We  regard  such  a  de- 
posit, as  here  alleged  to  have  been  made,  but  the  placing  of 
money  belonging  to  execution  creditors  in  a  place  of  safe 
keeping  for  them. 

It  is  objected,  that  no  execution  creditor  appears  to  claim 
the  money.  We  regard  Agnew  as  appearing  as  trustee  for 
the  execution  creditors  and  on  their  behalf — that  it  is  so  in 
substance,  though  he  does  not  so  state  in  words. 

This  money  was  not  the  proper  money  of  the  sheriff,  appli- 
cable to  the  payment  of  his  general  debts;  it  would  have  been 
wrongful  for  the  sheriff  himself  to  have  so  applied  it;  and  the 
law  should  not  compel  such  a  misappropriation. 
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Some  criticism  is  indulged  in  with  respect  to  the  language 
employed  in  the  interpleader,  as  not  stating  that,  at  the  time 
of  the  filing  of  the  same,  the  money  in  question  was  due  to 
execution  creditors.  But  we  regard  the  statement  as  being 
substantially  that  the  whole  amount  of  the  account  standing 
to  the  credit  of  Francis  Agnew,  sheriff,  was,  at  such  time, 
money  belonging  to  execution  creditors  as  collected  for  them. 

It  is  true  there  was  no  separate  proof  made  of  the  allega- 
tions of  the  so  called  interpleader;  but  the  statements  therein 
were  made  under  oath,  and  there  was  no  denial  of  them  and 
no  issue  made  so  as  to  give  an  opportunity  to  prove  their  truth. 
The  same  may  be  said  in  regard  to  the  answer  of  the  gar- 
nishee. The  original  and  the  further  answer  of  the  garnishee 
are  to  be  taken  together,  and  so  taken,  the  answer  as  a  whole 
expressly  denies  any  indebtedness  to  Francis  Agnew,  or  having 
in  possession  or  charge  any  goods,  chattels,  moneys,  credits  or 
effects  of  Francis  Agnew,  though  admitting  that  Francis  Ag- 
new, sheriff,  had  a  bank  account  with  the  garnishee  upon 
which  there  was  a  balance  to  the  credit  of  Francis  Agnew, 
sheriff,  of  $3001.55. 

It  can  hardly  be  said,  this  answer  clearly  makes  the  gar- 
nishee liable.  This  court  has  said  that  the  answer  of  a  gar- 
nishee, until  disproved  or  contradicted,  must  be  considered  as 
true;  that  if  judgment  is  demanded  upon  the  answer,  it  must 
clearly  appear  therefrom  that  the  garnishee  is  chargeable,  or 
he  will  be  discharged.  The  People  v.  Johnson,  14  111.  342 ; 
Pierce  v.  Carleton,  12  id.  365. 

All  the  answer  the  plaintiff  made  to  the  interpleader  was  a 
demurrer.  This  admitted  the  facts  stated.  The  court  did 
not  formally  sustain  the  demurrer.  But  giving  judgment  for 
the  plaintiff  we  regard  as  virtually  sustaining  the  demurrer, 
and  adjudging  that  upon  the  facts  stated  in  the  interpleader, 
there  should  be  judgment  against  the  garnishee.  We  are  of 
the  contrary  opinion. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Edward  R.  Allen.  Admr.  de  bonis  non,  ex  parte, 

1.  Administrator — allowance  for  defending  suit.  An  administrator  is  not  enti- 
tled to  be  allowed,  as  against  the  estate  he  represents,  for  the  costs  and  expenses 
of  a  suit  brought  against  him  individually  before  his  appointment,  but  not  de- 
cided until  afterwards.  The  fact  that  the  suit  was  for  the  recovery  of  money 
collected  by  the  prior  administrator  and  deposited  with  him  as  surety  on  the 
bond  of  such  prior  administrator,  can  make  no  difference.  For  burdens  volun- 
tarily assumed  on  behalf  of  the  estate  while  under  no  duty  to  act  or  protect 
it,  he  can  have  no  compensation. 

2.  If  an  administrator  de  bonis  non  seeks  to  be  allowed  compensation  for 
services  performed  for  the  estate  he  represents,  he  should  make  proof  of  the 
services  and  their  value  since  his  appointment,  so  that  they  may  be  estimated 
separately  from  services  performed  by  him  before  his  appointment  as  a  mere 
volunteer,  for  which  he  is  entitled  to  no  pay. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Hiram  H.  Cody,  Judge,  presiding. 

This  is  an  appeal  from  an  order  of  the  court  disallowing 
certain  items  in  the  account  of  the  appellant,  Allen,  as  admin- 
istrator of  the  estate  of  Robert  Groch,  deceased. 

It  appears  that  Robert  Groch,  in  bis  lifetime,  gave  a  chat- 
tel mortgage  on  a  large  lot  of  brick  to  one  Stenger,  to  secure 
the  payment  of  a  note  of  $6,500,  dated  October  12,  1869. 
Stenger  also  had  a  mortgage  on  the  land  of  Groch  and  other 
property,  and  after  the  death  of  Groch,  in  July,  1871,  he  also 
purchased  a  mortgage  on  the  brick-yard  property,  given  by 
Groch  to  Volentine  &  Williams. 

After  the  death  of  Robert  Groch,  his  son,  Otto  Groch,  was 
appointed  administrator  of  his  estate,  the  appellant,  Allen, 
becoming  surety  on  his  bond.  To  secure  Allen  against  loss 
on  this  account,  by  arrangement,  the  administrator  deposited 
moneys,  when  collected,  in  the  bank  in  the  name  of  Allen, 
amounting  in  all  to  $1,756.40.  Stenger  claiming  this  money 
or  some  large  portion  of  it,  as  belonging  to  him  under  the 
chattel  mortgage,  as  being  the  proceeds  of  sales  of  the  mort- 
gaged  property,   brought  suit  against  Allen,  to   recover  the 
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same  in  his  hands,  while  Otto  Groch  was  yet  the  administra- 
tor of  Robert  Groch's  estate.  Afterwards,  the  administrator, 
in  1873,  was  killed,  and  the  appellant  was  appointed  admin- 
istrator de  bonis  non  of  the  estate  of  Robert  Groch,  deceased, 
and,  on  settlement  of  his  account  as  such,  claimed  an  allowance 
of  the  disputed  items,  which  were  disallowed,  and  thereupon, 
Allen  took  this  appeal. 

Mr.  M.  O.  Southworth,  for  the  appellant. 

Mr.  B.  F.  Parks,  for  the  creditors  of  the  estate  of  Robert 
Groch,  deceased. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellant,  Edward  R.  Allen,  claims  the  court  below  erred 
in  not  allowing  him  credit  for  his  account,  amounting  to 
$195.45,  for  costs  and  expenses  in  defending  the  suit  of  Michael 
Stenger,  prosecuted  against  himself  individually,  and  also  in 
allowing  him  but  $80  instead  of  $200  for  his  commissions  and 
services  as  administrator  de  bonis  non. 

The  suit  of  Stenger  against  Allen  was  not  a  suit  against  the 
estate  of  Robert  Groch,  but  a  suit  against  Edward  R.  Allen 
individually.  At  the  time  that  suit  was  brought,  Allen  had 
no  duty  to  discharge  requiring  him  to  defend  for  the  estate. 
True,  he  was  then  surety  on  the  bond  of  Otto  Groch,  the  ad- 
ministrator of  the  estate,  and  the  money  Stenger  sued  for  had 
been  paid  into  his  hands  by  Otto  Groch;  but  this  in  no  way 
concerned  the  estate.  That  payment  was  pursuant  to  a  private 
arrangement  between  Allen  and  Otto  Groch,  for  their  own 
ends.  By  receiving  and  withholding  the  money,  Allen  sub- 
jected himself  to  the  suit.  It  was  a  burden  self-imposed,  and 
whether  it  redounded  to  the  benefit  of  the  estate  or  not,  is  not 
a  pertinent  inquiry.  The  duty  of  protecting  estates  is  cast 
by  the  law  upon  those  whom  the  law  designates  as  their 
proper  representatives,  and  it  can  not  be  tolerated  that  other 
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parties  shall  involve  them  in  the  costs  and  expenses  of  litiga- 
tion, under  the  pretext  that  the  estate  will  thereby  be  benefited. 
Allen  should  have  either  paid  the  money  over  to  Stenger  or 
back  to  the  administrator,  before  the  suit  was  brought,  and 
thereby  have  relieved  himself  from  the  burden  of  litigating 
in  regard  to  it ;  not  having  done  so,  his  burden  was  a  volun- 
tary one,  for  the  bearing  of  which  he  is  entitled  to  no  com- 
pensation. Moreover,  his  defense,  as  the  record  disclosed 
when  the  cause  was  before  us,  was  destitute  of  merit.  Allen 
v.  Stenger,  74  111.  119. 

With  regard  to  the  other  item,  it  does  not  appear  that  the 
allowance  of  $80  commissions,  etc.,  is  inadequate.  Otto  Groch, 
the  administrator  of  Robert  Groch,  deceased,  died  in  May, 
1873,  and  Allen  was  then  appointed  administrator  de  bonis  non. 
For  services  voluntarily  rendered  the  estate  before  that  time, 
he  is  entitled  to  no  compensation.  What  he  has  since  done 
does  not  distinctly  appear;  nor  does  it  appear  with  certainty 
what  remained  to  be  done  to  close  the  settlement  of  the  estate 
after  Allen's  appointment.  His  evidence  makes  no  distinction 
between  that  which  he  did  as  a  mere  volunteer  and  for  the 
protection  of  his  private  interests,  and  that  which  he. has 
done  as  administrator  de  bonis  non. 

We  do  not  care  to  inquire  into  the  competency  of  Stenger 
as  a  witness,  since,  laying  aside  his  evidence,  the  action  of  the 
court  below  presents  no  ground  for  reversal. 

The  judgment  is  affiimed. 

Judgment  affirmed. 
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James  W.  Sheeidan 

v. 

A.  H.  Beaedsley  et  al. 

1.  Appeal — jurisdiction.  Where  a  defendant  appeals  from  a  judgment 
rendered  against  him  by  a  justice  of  the  peace,  by  filing  his  appeal  bond  with 
the  clerk  of  the  circuit  court,  and  no  transcript  of  the  proceedings  in  the 
justice's  court  is  filed  in  the  circuit  court,  the  latter  court  will  have  no 
jurisdiction  of  the  subject  matter,  and  no  power  to  dismiss  the  appeal  on  the 
appearance  of  appellee,  for  want  of  prosecution,  in  the  absence  of  appellant, 
and  render  judgment  for  damages  against  the  latter  and  for  costs. 

2.  Same — dismissal  when  all  the  parties  are  not  brought  into  court.  Where  an 
appeal  from  a  justice  of  the  peace  is  perfected  before  the  clerk  of  the  circuit 
court,  and  no  summons  and  alias  summons  are  issued  and  returned  not  found, 
and  the  appellee  has  not  entered  his  appearance  in  writing  ten  days  before  the 
commencement  of  the  term,  or  appeared  at  a  prior  term,  it  is  error  to  dismiss 
the  appeal  for  want  of  prosecution,  when  reached  on  the  docket,  on  motion  of 
the  appellee. 

Weit  of  Eeeoe  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Rogees,  Judge,  presiding. 

Messrs.  Shufeldt  &  Westovee,  for  the  plaintiff  in  error. 

Mr.  Justice  Bakee  delivered  the  opinion  of  the  Court: 

Defendants  in  error  recovered  a  judgment  against  plaintiff 
in  error  before  a  justice  of  the  peace  of  Cook  county,  from 
which  judgment  plaintiff  in  error  appealed  to  the  circuit  court 
of  said  county.  The  appeal  was  taken  under  the  provisions 
of  sec.  65,  of  ch.  79,  Rev.  Stat.  1874,  by  filing  an  appeal  bond 
in  the  office  of  the  clerk  of  the  circuit  court.  The  cause 
appears  to  have  been  placed  by  the  clerk  on  the  calendar  for 
trial  ;  and  on  the  27th  day  of  April,  1877,  it  was  reached  for 
trial  on  the  call  of  the  calendar,  and,  neither  plaintiff  in  error 
nor  his  attorney  being  present,  said  appeal  was,  on  motion  of 
the  attorney  for  defendants  in  error,  dismissed  for  want  of 
prosecution,  at  the  costs  of  plaintiff  in  error,  and  a  procedendo 
awarded  to  the  justice.     At  the  same  time,  a  judgment  was 
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rendered  in  the  circuit  court  against  plaintiff  in  error  for  fif- 
teen dollars,  statutory  damages,  and  for  costs,  and  execution 
awarded  therefor. 

On  the  26th  day  of  May,  1877,  plaintiff  in  error  entered 
his  motion,  based  on  affidavit,  to  vacate  the  order  of  the  court 
dismissing  the  appeal.  Afterwards,  on  the  28th  day  of  May, 
1877,  a  transcript  of  the  proceedings  before  the  justice  of  the 
peace  was  filed  in  the  circuit  court;  and  on  the  same  day,  said 
court  overruled  the  motion  of  plaintiff  in  error  to  set  aside 
and  vacate  the  order  of  dismissal  and  judgment  entered  in 
said  cause  in  said  circuit  court.  The  record  is  brought  to 
this  court  by  writ  of  error. 

Sections  64  and  66,  of  chapter  79,  of  the  Revised  Statutes 
of  1874,  require  that  in  all  cases  where  an  appeal  is  taken  to 
the  circuit  court  from  a  judgment  rendered  by  a  justice  of  the 
peace,  the  justice  shall  return  all  the  papers  and  a  transcript 
of  the  judgment  he  has  given  to  the  clerk  of  the  appellate 
court,  with  a  certificate,  under  his  hand,  that  the  said  trans- 
cript and  papers  contain  a  full  and  perfect  statement  of  all  the 
proceedings  before  him.  In  this  case,  no  transcript  or  papers 
were  certified  by  the  justice,  or  filed  with  the  clerk  of  the 
circuit  court,  until  more  than  a  month  after  the  appeal  had 
been  dismissed  and  a  judgment  for  damages  and  costs  ren- 
dered by  the  circuit  court.  At  the  time  of  such  dismissal  and, 
judgment,  it  appears  there  was  nothing  whatever  on  file  in 
said  cause  in  said  circuit  court,  except  the  appeal  bond  that 
had  been  filed  with  and  approved  by  the  clerk.  The  circuit 
court,  then,  had  no  jurisdiction  of  the  subject  matter  of  the 
suit,  and  no  power  to  dismiss  the  appeal  or  render  the  judg- 
ment for  damages  and  costs.  In  the  matter  of  such  appeals, 
the  proceedings  in  the  circuit  court  are  based  on  the  trans- 
cript. Such  is  the  manifest  intention  of  the  law,  as  is  evident 
from  the  several  sections  above  referred  to,  and  from  other 
sections  of  the  same  chapter  of  the  Revised  Statutes.  This 
court  has,  heretofore,  in  Reed  v.  Driscoll,  84  111.  96,  so  held 
the  law  to  be. 
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Moreover,  this  appeal  was  taken,  as  we  have  seen,  by  filing 
bond  with  the  clerk  of  the  circuit  court.  No  summons  was 
served  on  the  appellees;  summons  and  alias  summons  were 
not  issued  and  returned  "not  found,"  and  appellees  did  not, 
ten  days  before  the  commencement  of  the  term  of  court, 
enter  their  appearance  in  writing,  filed  among  the  papers  in 
the  case.  Rev.  Stat.  1874,  chapter  79,  sections  65,  67  and  68. 
Even  if  section  68  does  not  exclude  the  common  law  mode  of 
entering  an  appearance  in  a  case,  (Hohmann  v.  Eiterman,  83 
111.  92,)  yet,  in  this  case,  there  was  not  only  no  entry  of 
appearance  in  writing,  but  no  entry  of  appearance  at  a 
former  term,  by  motion  or  otherwise,  and  not  even  an 
entry  of  appearance  at  the  term  at  which  the  appeal  was 
dismissed  and  judgment  entered,  until  the  case  was  reached 
on  the  call  of  the  calendar.  The  appearance  of  appellees 
was  entered  at  the  time  the  motion  was  entered  to  dis- 
miss the  appeal.  To  dismiss  the  appeal,  under  such  circum- 
stances, was  error.  Camp  v.  Hogan,  73  111.  228.  When  an 
appeal  is  taken  under  the  provisions  of  section  65,  and  the 
appellee  has  not  been  brought  before  the  court,  under 
the  provisions  if  either  that  section  or  of  section  67,  then 
he  must  either  bring  himself  before  the  court,  in  the  manner 
pointed  out  in  section  68,  or  by  an  entry  of  appearance  at  a 
term  prior  to  the  term  at  which  he  proposes  to  move  for  a 
dismissal  or  a  trial.  Otherwise  he  can  not  proceed  without 
the  consent  of  the  appellant.  Any  other  practice  would 
abrogate  the  evident  intent  of  the  provision  of  the  statute, 
that  requires  a  written  entry  of  appearance  at  least  ten  days 
before  the  first  day  of  the  term,  and  would  violate  that  prin- 
ciple of  mutuality  and  equality  that  lies  at  the  very  foundation 
of  all  just  procedure,  and  place  appellants,  in  many  cases, 
wholly  at  the  mercy  of  appellees. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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Edward  Burns 

v. 

Thomas  Nichols  et  al. 

1.  Appeal — jurisdiction  when  parties  appear  and  go  to  trial.  Where  an  ap- 
peal from  a  justice  of  the  peace  is  perfected  by  filing  bond  in  the  office  of  the 
circuit  court,  and  the  papers  and  transcript  filed,  if  the  parties  voluntarily 
appear  in  the  circuit  court  during  term  time,  and,  without  objection,  waive  a 
jury,  and  go  to  trial  without  any  service  of  process  on  the  appellee  or  entry 
of  appearance,  in  writing,  ten  days  before  the  term,  the  court  will  have  juris- 
diction, and  its  judgment  will  be  valid  and  not  even  erroneous. 

2.  Burden  op  proof — to  show  warranty.  Where  the  purchaser  of  an  ani- 
mal resists  payment  of  the  price  agreed  to  be  paid  therefor,  upon  the  ground 
of  a  warranty  of  soundness,  and  a  breach  of  the  warranty,  the  burden  of  proof 
is  upon  him  to  show  the  warranty. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Andrew  M.  Borke,  for  the  appellant. 

Mr.  Henry  M.  Bacon,  for  the  appellees. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

It  is  contended  by  appellant,  that  the  judgment  of  the  cir- 
cuit court  should  be  reversed,  upon  two  grounds:  First,  for 
the  reason  the  court  had  not  acquired  jurisdiction  of  the  per- 
sons of  appellees  at  the  time  a  trial  was  had,  in  the  mode 
prescribed  by  the  statute;  and,  second,  the  court  erred  in 
overruling  a  motion  for  a  new  trial. 

The  action,  as  appears  from  the  record,  was  commenced 
originally  before  a  police  magistrate  of  Cook  county,  where 
appellees  recovered  a  judgment.  On  the  17th  day  of  October, 
1876,  appellant  appealed  to  the  circuit  court,  and  on  the  4th 
day  of  November,  1876,  filed  a  bond  and  all  the  papers  in  the 
case,  and  a  transcript  of  the  judgment,  with  the  clerk  of  the 
court.     No  summons  was  served  upon  appellees,  nor  did  they 
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enter  their  appearance  in  writing,  as  provided  in  sec.  68,  Rev. 
Stat.  1874,  p.  648,  but  at  the  April  term,  1877,  of  the  circuit 
court,  and  on  the  loth  day  of  May,  appellant  and  appellees 
appeared  in  open  court,  and  agreed  that  the  cause  should  be 
tried  by  the  court  without  the  intervention  of  a  jury.  A  trial 
was  thereupon  had  on  that  day,  without  objection  from  either 
party,  and  a  judgment  rendered  in  favor  of  appellees  for  $50. 

Sec.  68,  chap.  79,  Rev.  Stat.  1874,  p.  648,  provides,  when 
an  appeal  has  been  taken,  by  filing  bond  with  the  clerk  of  the 
circuit  court,  the  appearance  of  the  appellee  may  be  entered 
iu  writing,  and  filed  with  the  papers;  and  if  so  entered  ten 
days  before  the  first  day  of  the  term,  the  cause  shall  stand  for 
trial  at  that  term.  But  this  statute  does  not  preclude  a  party 
from  entering  an  appearance  in  any  other  mode  known  to  the 
law.     Hoffmann  v.  Eiterman,  83  111.  92. 

At  common  law,  the  parties  had  the  right  to  appear  in 
court,  waive  process,  and  submit  themselves  to  the  jurisdic- 
tion of  the  court,  and  proceed  to  a  trial  ;  and  the  judgment  of 
the  court,  where  that  course  was  pursued,  would  be  as  valid 
as  if  the  parties  had  appeared  after  process  duly  issued  and 
served.  Here,  the  parties,  both  appellant  and  appellees,  ap- 
peared in  court,  and  by  agreement  submitted  to  a  trial.  This 
would  have  given  the  court  jurisdiction  of  the  person,  and 
having  jurisdiction  of  the  subject  matter,  the  judgment  of  the 
court  would  be  in  all  respects  valid. 

In  regard  to  the  other  point,  the  theory  of  appellant  is,  the 
cows  he  bought  were  warranted  to  be  sound,  but  they  turned 
out  otherwise.  As  appellant  set  up  a  warranty  of  the  cattle, 
the  burden  of  proof  devolved  upon  him,  and  if  he  failed  to 
establish  a  warranty  by  a  preponderance  of  the  evidence,  the 
motion  for  a  new  trial  was  properly  overruled.  It  is  true, 
appellant  testified  that  appellees  warranted  the  cows  to  be 
sound,  but  appellees,  in  express  terms,  deny  that  they  made 
any  warranty  whatever,  and  say  the  two  cows  were  sold  at 
the  stock  yards  to  appellant  as  "  crippled  cattle."  The  wit- 
nesses were  before  the  court  on  the  trial  of  the  cause,  and  it 
31—89  III. 
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was  for  the  court,  sitting  as  a  jury,  to  determine  which  one  of 
the  witnesses  was  entitled  to  the  most  credit.  This  the  court 
did,  and  so,  as  is  shown  by  this  record,  the  court  decided 
right. 

There  was  clearly  no  preponderance  of  the  evidence  in  favor 
of  appellant,  and  under  the  evidence  we  do  not  see  how  the 
court  could  render  a  different  judgment. 

We  perceive  no  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


Ephraim  Addems 
v. 

Nancy  Suver. 


1.  Practice  in  Supreme  Court — error  working  no  injury.  It  has  been  re- 
peatedly held  by  this  court,  that  when  matter  is  specially  pleaded,  and  the 
plea  held  bad  on  demurrer,  but  the  evidence  is  let  in  and  the  defense  made 
under  the  general  issue,  the  defendant  is  not  injured  by  wrongfully  sustain- 
ing a  demurrer  to  the  plea,  and  a  reversal  will  not  be  had. 

2.  New  trial — loss  of  instructions.  The  loss  of  the  instructions  in  a  case 
before  the  decision  of  a  motion  for  a  new  trial,  affords  no  ground  for  a  new 
trial,  any  more  than  the  loss  of  the  summons,  the  declaration,  pleas,  a  deposi- 
tion, or  the  minutes  of  the  evidence.  It  would  be  ground  for  granting  leave 
to  restore  any  of  them,  except  the  last  named. 

3.  Same — on  the  evidence,  when  conflicting.  Where  the  evidence  is  conflict- 
ing and  contradictory,  a  new  trial  will  not  be  granted  on  the  ground  the  ver- 
dict is  against  the  evidence,  where  there  is  enough  to  support  the  finding.  In 
such  cases,  this  court  will  not  attempt  to  nicely  weigh  the  evidence  on  each 
side,  and  will  only  grant  a  new  trial  when  the  verdict  appears  to  be  manifestly 
against  the  evidence. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Stewart,  Phelps  &  Grier,  for  the  appellant. 

Mr.  J.  M.  Kirkpatrick,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  insisted,  the  court  below  erred  in  sustaining  a  demurrer 
to  defendant's  pleas  of  set-off.  They  set  up  the  facts  that  ap- 
pellant had  a  large  number  of  cattle,  and  that  he  agreed  to 
pay  appellee  one  dollar  and  fifty  cents  per  head  for  each  month 
she  would  pasture  them ;  that  she  agreed  to  build  a  fence  in 
ten  days,  to  enable  the  cattle  to  go  to  and  from  water,  as  they 
might  choose,  but  that  she  failed  to  build  the  fence,  and  the 
cattle  became  injured  for  the  want  of  water,  and  seven  head 
of  them  died  and  the  others  were  injured,  whereby  appellant 
suffered  damage  to  an  amount  larger  than  appellee's  claim, 
and  in  one  plea  he  offered  to  set  off  the  amount  of  appellee's 
claim,  and  in  the  other  to  set  off  that  amount,  and  prayed 
judgment  over  for  the  balance. 

In  the  case  of  Babeock  v.  Trice,  18  111.  420,  it  was  held, 
that  damages  growing  out  of  the  contract  sued  on,  may  be 
recouped  by  the  defendant  under  the  general  issue.  The  same 
rule  was  announced  in  Murray  v.  Carlin,  67  111.  286,  and  in 
Cooke  v.  Preble,  80  111.  381  ;  and  the  court  below,  and  appel- 
lant's counsel,  must  have  been  aware  of  these  decisions,  as 
proof  of  the  facts  averred  in  the  pleas  was  heard  on  the  trial 
— in  fact,  that  seems  to  have  constituted  the  whole  contest  in 
the  case.  Appellant  had  every  opportunity  to  make  the  de- 
fense set  up  in  the  pleas,  and  he  availed  himself  of  the  privi- 
lege to  its  full  extent.  It  has  been  repeatedly  held  by  this 
court,  that  when  matter  is  specially  pleaded,  and  the  plea  held 
bad  on  demurrer,  but  the  evidence  is  let  in  and  the  defense 
made  under  the  general  issne,  the  defendant  is  not  injured  by 
wrongfully  sustaining  a  demurrer  to  the  plea,  and  a  reversal 
will  not  be  had. 

In  the  case  of  Cooke  v.  Preble,  supra,  a  plea  similar  to  the 
pleas  under  consideration  was  stricken  from  the  files,  but  the 
court  admitted  evidence  under  the  general  issue,  the  same  as 
though  the  plea  had  been  in  the  record,  and  it  was  held,  that 
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notwithstanding  the  irregularity  and  error,  the  judgment 
would  not  be  reversed.     This  error  is  not  well  assigned. 

It  is  next  urged,  that  the  court  below  erred  in  refusing  to 
grant  a  new  trial,  because  all  the  instructions  asked  in  the 
case  had  been  lost  before  the  motion  for  a  new  trial  was  over- 
ruled. We  are  unable  to  comprehend  how  that  should  render 
a  new  trial  necessary.  We  presume  no  one  could  conceive 
the  idea  that  the  loss  of  the  summons,  the  declaration,  the 
pleas,  a  deposition,  or  the  minutes  of  evidence  taken  by  either 
party  on  the  trial,  could  form  ground  for  a  new  trial.  It 
would  be  ground  for  granting  leave  to  restore  any  of  them, 
except  the  minutes  of  evidence.  If  appellant  desired  to  em- 
body the  instructions  in  a  record  for  this  court,  he  should 
have  taken  the  necessary  steps  to  have  them  restored.  It  was 
not  the  duty  of  the  court  to  do  so,  but  of  counsel  on  either 
side  to  proceed  for  the  purpose ;  nor  will  we,  the  instructions 
being  lost,  presume  that  any  error  was  committed  in  giving 
or  refusing  them.  On  the  contrary,  we  will  presume,  as  in 
other  cases,  that  the  court  decided  correctly. 

It  is  next  urged,  that  the  finding  is  not  supported  by  the 
evidence.  If  we  were  to  take  appellee's  evidence  alone,  and 
leave  appellant's  out  of  consideration,  it  would  be  manifest, 
beyond  a  doubt,  that  the  verdict  was  right;  and  if  appellant's 
evidence  were  alone  considered,  it  would  be  equally  manifest 
that  the  verdict  is  wrong.  It  then  appears  there  was  a  con- 
flict, and  it  was  for  the  jury  to  say  to  which  they  would  give 
credence.  They  had  means  of  determining  the  truth  of  the 
evidence,  of  which  we  are  deprived.  We  neither  see  nor  know 
the  witnesses  or  their  character,  whilst  the  jury  generally  do, 
and  take  that  into  consideration  in  weighing  and  giving  effect 
to  evidence. 

From  this  and  other  considerations  we  never  set  aside  a 
verdict,  unless  it  appears  to  us  to  be  manifestly  against  the 
evidence.  We  act  reluctantly  in  overturning  the  action  of 
the  jury,  because  we  are  deprived  of  many  of  the  means  they 
possess  to  detect   falsehood,   prejudice,   ignorance   and    bias. 
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The  manner,  tone  of  voice,  expression  of  countenance,  the 
intelligence,  and  many  other  circumstances  that  lend  weight 
to  or  detract  from  the  force  of  a  witness'  testimony,  are  seen 
and  observed  by  a  jury,  whilst  all  of  these  circumstances  are 
lost  when  the  evidence  is  transferred  to  paper.  In  this  case 
there  is  an  abundance  of  evidence  to  support  the  verdict. 
This  being  the  case,  we  will  not  stop  to  balance  it  nicely,  to 
see  which  way  it  preponderates  as  it  is  presented  to  us  in  the 
transcript. 

Perceiving  no   error   in   the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 


James  B.  Smith 

v. 

Catharine  Kennedy  et  al. 

1.  Mechanic's  lien — improving  street.  The  statute  gives  no  lien  on  a  lot 
for  curbing,  grading  and  paving  the  street  in  front  of  the  same,  though  done 
under  contract  with  the  owner  of  the  lot.  It  is  given  only  for  labor  and  mate- 
rials fuimished  for  the  "building,  altering,  repairing  or  ornamenting  any  house 
or  other  building  or  appurtenance  thereto." 

2.  Same — agreement  to  give  a  lien.  If  a  party  seeks  to  enforce  a  lien  upon  a 
lot,  for  labor  and  materials  furnished  in  the  improvement  of  a  street  bounding 
the  same,  under  a  contract  with  the  owner  of  the  lot  that  he  shall  have  such 
lien,  he  must  show  in  his  bill  or  petition  that  such  agreement  was  in  writing, 
as  no  verbal  agreement  to  that  effect  can  be  enforced,  when  the  statute 
fails  to  give  a  lien. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Smith  &  Burgett,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  petition  under  the  mechanic's  lien  law,  to  estab- 
lish a  lien  on  the  premises  described,   for  materials  and  labor 
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furnished  and  performed,  under  a  contract  with  the  owner 
for  "curbing,  grading  and  paving"  the  street  in  front  of  the 
lot  owned  by  defendants.  The  making  of  the  contract  with 
the  owners  for  "curbing,  grading  and  paving"  the  street  in 
front  of  their  property,  and  the  performance  of  the  contract 
by  petitioner,  is  set  forth  with  sufficient  particularity.  To  the 
original  petition,  alleging  these  facts,  a  demurrer  was  sustained. 
On  leave  given,  the  petition  was  amended  by  the  distinct  al- 
legation, defendants  "  promised,  contracted  and  agreed  " 
petitioner  might  have  a  lien  on  the  premises  described,  which 
is  an  abutting  lot,  for  the  sum  of  money  that  might  become 
due  to  him  for  such  labor  and  materials  as  he  should  furnish 
under  and  in  accordance  with  the  agreement  set  forth  in  the 
original  petition.  The  demurrer  interposed  to  the  amended 
petition  was  also  sustained,  and  it  was  dismissed. 

There  was  no  error  in  dismissing  the  petition.  The  statute 
has,  by  no  express  terms,  given  any  lien  in  such  cases,  and  we 
have  no  right,  by  judicial  construction,  to  enlarge  its  provi- 
sions. That  section  of  the  statute  which,  it  is  said,  gives  the 
remedy  is  as  follows  :  "  That  any  person  who  shall,  by  contract 
expressed  or  implied,  or  partly  expressed  and  partly  implied, 
with  the  owner  of  any  lot  or  piece  of  land,  furnish  labor  or 
materials,  or  services  as  an  architect  or  superintendent,  in 
building,  altering,  repairing  or  ornamenting  any  house  or  other 
building  or  appurtenance  thereto  on  such  lot,  or  upon  any 
street  or  alley  and  connected  with  such  building  or  appurte- 
nance, shall  have  a  lien  upon  the  whole  of  such  tract  of  land 
or  lot,  and  upon  such  house  or  building  or  appurtenance,  for 
the  amount  due  to  him  for  such  labor,  materials  or  services." 
It  will  be  observed,  the  contract  must  be  with  the  owner  of 
the  property  and  must  be  for  the  "building,  altering,  repairing 
or.  ornamenting  of  any  house,  or  other  building  or  appurte- 
nance thereto  on  such  lot  or  upon  any  street  or  alley,"  before 
the  mechanic  or  material-man  can  have  a  lien  upon  the  prem- 
ises for  his  labor  or  materials  furnished.  What  is  meant  by 
the   phrase,  "  upon  any   street  or   alley,"   may  not  be  readily 


1878.]  Lceb  et  al.  v.  McMahon  et  al  487 

Syllabus. 

understood,  but  it  is  clear  the  petition  in  this  case  does  not 
show  the  labor  and  materials  furnished  were  for  the  "  build- 
ing, altering,  repairing  or  ornamenting  any  house  or  other 
building  or  appurtenance  thereto,"  but  the  same  were  for 
work  in  "  curbing,  grading  and  paving"  the  street — a  work 
wholly  disconnected  with  the  buildings,  if  there  are  any,  on  the 
lot  against  which  the  lien  is  sought.  It  is  not  even  alleged 
there  is  any  house  or  other  building  on  the  lot  to  be  "altered, 
repaired  or  ornamented."  As  no  lien  is  given,  by  statute,  on 
the  abutting  premises,  for  the  cost  of  such  work,  as  petitioner 
alleges,  he  did,  on  the  street,  under  the  contract  with  the 
owners,  the  demurrer  was  properly  sustained  to  the  petition. 

As  to  the  other  point  made,  on  the  amendment  to  the  peti- 
tion, it  is  sufficient  to  say  it  is  not  alleged  the  agreement  with 
the  owners,  that  petitioner  might  have  a  lien  upon  the  abut- 
ting premises  for  the  cost  of  the  work  to  be  done  in  the  street, 
was  in  writing.  No  mere  verbal  or  oral  contract  would  be 
effectual  for  that  purpose — certainly,  not  in  a  case  of  this 
kind.  Before  petitioner  will  be  entitled  to  equitable  relief, 
he  must  show  affirmatively,  by  his  bill  or  petition,  the  facts 
upon  which  he  bases  his  right  to  such  relief,  and  they  must  be 
sufficient  to  warrant  the  intervention  of  a  court  of  equity  in 
his  behalf.     That,  he  has  not  done. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Adolph  Lgeb  et  al. 


Margaret  McMahon  et  al. 

1.  Homestead — as  against  estate  by  curtesy  given  husband.  Under  the  law 
giving  a  homestead  exemption,  to  continue  after  the  death  of  the  householder 
in  Avhom  it  may  be,  for  the  benefit  of  the  family,  until  the  youngest  child 
becomes  twenty-one  years  of  age,  the  homestead  exemption  right  is  paramount 
to   the  husband's   estate  by  the  curtesy,  and  must  prevail  over  it  when  there 
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is  attempted  to  be  asserted  in  opposition  to  it,  as  against  surviving  children, 
a  right  acquired  by  grant  from  the  husband  of  his  estate  as  tenant  by  the 
curtesy. 

2.  When  a  wife,  seized  of  land,  dies  while  occupying  the  same  as  a  home- 
stead, and  her  husband  and  minor  children  continue  such  occupancy  after  her 
death,  and  the  husband  executes  a  deed  of  trust  upon  the  premises,  under  which 
a  sale  is  made,  a  court  of  equity  will  enjoin  a  suit  at  law  for  the  recovery  of 
possession  brought  by  the  purchaser  at  the  trustee's  sale,  until  the  youngest 
child  becomes  twenty-one  years  of  age,  but  it  will  be  error  to  declare  the  sale 
and  deed  made  by  the  trustee  inoperative  and  void,  and  require  the  purchaser 
and  trustee  to  convey  their  interest  to  the  minor  children. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Barber  &  Lackner,  for  the  appellants. 

Mr.  Alexander  S.  Bradley,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  November  10,  1865,  Ellen  Rourke,  the  wife  of  Michael 
Rourke,  became  seized  in  fee  of  lot  26,  in  C.  J.  HalPs  sub- 
division of  block  27,  in  Canal  Trustees7  subdivision,  etc.,  by 
conveyance  thereof  to  her  by  one  Daniel  J.  Avery.  She  re- 
sided thereon  with  her  husband  and  children,  occupying  the 
same  as  a  homestead,  until  her  death,  in  November,  1868  ;  and 
ever  since,  the  husband  and  two  of  the  minor  children  have 
continued  to  occupy  the  premises  as  a  homestead. 

Michael  Rourke,  after  the  death  of  his  wife,  Ellen,  married 
one  Bridget  Mahoney,  and  they,  afterward,  on  July  30,  1873, 
executed  a  trust  deed,  conveying  the  premises  to  William 
Loeb,  in  trust,  to  secure  the  payment  of  a  promissory  note  of 
Michael  Rourke,  of  the  same  date,  for  $130,  the  said  Bridget 
Rourke  signing  the  deed  by  the  name  of  Ellen  Rourke.  Eor 
default  in  payment  of  the  note,  William  Lceb,  as  such  trustee, 
on  November  12,  1875,  sold  the  premises  under  the  trust  deed 
to  Adolph  Lceb,  and  made  a  deed  of  conveyance  thereof  to 
him  in  fee  simple.  On  December  30,  1875,  Adolph  Lceb  com- 
menced an  action  of  forcible  detainer  against  Michael  Rourke 


1878.]  Lceb  et  al  v.  McMahox  et  al  489 

Opinion  of  the  Court. 

and  two  of  his  minor  children,  living  with  him  upon  the  prem- 
ises, to  recover  possession  of  the  same.  This  bill  in  chancery 
was  brought  by  the  said  two  minor  children  of  Michael  and 
Ellen  Rourke,  and  their  other  four  children,  all  but  one  of 
the  latter  being  under  age,  against  Adolph  and  William  Lceb, 
and  Michael  Rourke  and  wife,  to  enjoin  the  prosecution  of 
said  suit  of  forcible  detainer,  and  to  have  declared  void  the 
sale  under  the  trust  deed.  The  court  below  decreed  the  relief 
sought,  and  Adolph  and  William  Loeb  took  this  appeal. 

The  appellees  claim  a  homestead  right  in  the  premises 
through  Ellen  Rourke,  their  deceased  mother,  who  died  seized 
thereof. 

The  appellant,  Adolph  Loeb,  claims  right  of  possession 
through  Michael  Rourke,  the  surviving  husband,  as  becoming 
tenant  by  the  curtesy,  upon  the  death  of  his  wife  Ellen,  and 
under  whose  trust  deed  to  William  Loeb  his  life  estate  was 
sold  and  passed  to  him,  Adolph  Loeb.  There  is  no  dispute  of 
fact  as  to  Ellen  Rourke  having  had  a  right  of  homestead  ex- 
emption in  the  premises,  or  as  to  the  acquirement  by  Adolph 
Loeb  of  all  the  estate  Michael  Rourke  had  in  the  same,  or  in 
any  other  respect. 

The  only  question  is,  which  is  the  superior  right  and 
should  prevail  here,  the  right  as  tenant  by  the  curtesy  con- 
veyed to  a  third  person,  or  the  homestead  right  in  the  minor 
children. 

The  provision  of  the  homestead  act  of  1851,  the  one  which 
governs  here,  is  express,  that  the  right  of  homestead  exemp- 
tion shall  continue  after  the  death  of  the  householder  having 
it  for  the  benefit  of  the  family,  until  the  youngest  child  shall 
become  twenty-one  years  of  age. 

The  homestead  law  has  ever  received  a  liberal  construction 
from  this  court,  for  the  carrying  out  of  its  end  of  securing  a 
home  for  the  family. 

In  Hoshins  v.  Litchfield  et  ux.  31  111.  143,  it  was  observed, 
that  the  object  of  the  legislation  upon  the  subject  was,  espe- 
cially to  throw  a  shield  and  protection  around  the  wife   and 
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children,  even  more  than  the  husband, — that  to  those,  it  de- 
signed to  secure  a  home  in  spite  of  the  husband  and  father;  that 
in  one  of  these  modes  alone,  viz :  release  by  the  wife,  or  aban- 
donment, does  the  law  design  that  the  right  of  homestead  ex- 
emption shall  be  lost  to  the  wife  and  children ;  that  the  right 
was  designed  by  the  legislature  to  be  as  sacred  as  the  right  of 
dower,  and  from  similar  considerations  of  public  policy.  This 
is  the  light  in  which  the  homestead  exemption  is  viewed  by  the 
decisions  of  this  court.  In  their  spirit,  we  can  not  do  otherwise 
than  hold,  that  the  express  enactment  of  the  legislature,  that 
the  homestead  right  shall  continue  after  the  death  of  the  house- 
holder in  whom  it  may  be,  for  the  benefit  of  the  family, 
until  the  youngest  child  shall  become  twenty-one  years  of 
age,  must  prevail, — that  it  must  have  the  effect  to  make  the 
homestead  right  the  paramount  right,  when  there  is  attempted 
to  be  asserted  in  opposition  to  it,  as  against  surviving  chil- 
dren under  twenty  one  years  of  age,  a  right  acquired  by 
grant  from  the  husband  of  his  estate  as  tenant  by  the 
curtesy. 

The  estate  by  curtesy  must  be  held  as  qualified  by  the 
homestead  exemption,  and  to  yield  thereto  whenever  there 
may  be  interference  between  them. 

Appellants'  counsel  cite,  as  in  support  of  the  right  claimed 
by  appellants,  the  cases  of  Wolf  et  al.  v.  Wolf,  67  111.  55,  Son- 
tag  v.  Sehmisseur,  76  id.  541,  and  Fight  v.  Holt,  80  id.  84. 

In  the  former  case,  a  judgment  in  an  action  of  ejectment, 
brought  by  the  surviving  husband  of  the  wife  in  whom  was  a 
homestead  right  at  her  death,  against  the  children  occupying 
the  homestead,  one  of  them  being  a  minor,  was  sustained  in 
favor  of  such  surviving  husband  and  father.  But,  it  was  there 
expressly  stated,  that  it  was  not  perceived  how  the  question 
of  homestead  could  arise  as  between  the  parties  there. 

That  case,  then,  can  not  be  considered  as  in  opposition  to 
the  decision  here,  where  the  question  of  homestead  certainly 
does  arise  between  the  parties.     Giving  the  father  possession 
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in  that  former  case,  would  not  appear  to  be  depriving  the  in- 
fant defendant  of  the  homestead. 

In  the  two  other  cases  cited,  the  question  was  between 
widow  and  heirs,  it  being  held  that  the  widow  was  not  en- 
titled to  hold  a  homestead  as  against  the  heirs.  They  appear 
to  be  without  application. 

The  decree  in  the  case  should  have  done  no  more  than  to 
enjoin  the  prosecution  of  the  suit  of  forcible  detainer,  or 
any  other  suit  to  recover  possession  of  the  premises  until  the 
youngest  child  should  become  twenty-one  years  of  age,  and  to 
that  extent  it  is  affirmed,  but  so  far  as  the  decree  declares  the 
sale  and  deed  made  by  William  Loeb  to  be  inoperative  and 
void,  and  that  William  Loeb  and  Adolph  Loeb  execute  a  con- 
veyance of  their  interest  in  the  premises  to  the  complainants, 
it  is  erroneous  and  is  reversed,  and  the  cause  is  remanded. 

The  costs  in  this  court  will  be  divided  equally  between  the 
parties. 

Decree  affirmed  in  part,  and  in  part  reversed. 


Chaeles  K.  Nichols  et  al. 


Franklin  J.  Pool  et  al. 

1.  Attorney's  lien  on  judgment  for  fees.  An  attorney  at  law  has  no  lien 
upon  a  judgment  for  his  fees  in  the  litigation  resulting  in  its  recovery. 

2.  Same — lien  on  papers,  lost  by  their  surrender.  Even  though  an  attorney 
at  law  has  a  lien  on  papers  placed  in  his  hands  to  be  used  in  a  suit,  for  his 
fees,  possession  of  such  papers  is  indispensable,  and  if  he  voluntarily  surren- 
ders them,  his  lien  is  gone. 

3.  Estoppel — by  not  giving  notice  of  claim..  When  a  debtor  makes  an  assign- 
ment of  a  claim  then  in  litigation  to  a  receiver,  pursuant  to  an  order  of  court, 
and  his  attorneys  are  present  at  the  examination  of  the  debtor,  and  assist  in 
making  the  assignment,  and  give  no  notice  of  any  claim  or  secret  lien  upon 
the  matters  assigned  for  their  fees  in  procuring  a  decree  for  its  payment,  such 
attorneys  will  be  estopped  from  subsequently  setting  up  any  right  to  the 
money  when  collected  under  the  decree. 
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4.  Assignment — debtor  making  can  not  appropriate  proceeds  differently.  Where 
a  debtor,  under  a  decree  of  court,  makes  an  assignment  of  a  claim  for  money- 
then  in  suit,  to  a  receiver,  for  the  benefit  of  his  creditors,  this  will  pass  all 
his  interest  in  a  decree  afterwards  obtained  in  his  name  for  the  money  due  on 
such  claim,  and  if  he  appropriates  the  money  in  the  payment  of  his  attorneys, 
he  becomes  liable  in  equity  for  its  repayment  to  his  creditors. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Samuel  M.  Moope,  Judge,  presiding. 

Mr.  Frank  J.  Smith,  for  the  appellants. 

Mr.  William  J.  Manning,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  an  order  of  the  court  below  directing 
appellants  to  pay  the  amount  collected  upon  a  decree  in  their 
favor  against  the  Singer  Manufacturing  Company,  to  appellees. 

The  material  facts  are:  In  1874,  appellees  recovered  a 
judgment  in  the  Superior  Court  of  Cook  county  against  ap- 
pellants for  $260.72,  and  being  unable  to  obtain  a  satisfaction 
of  this  judgment,  appellees,  afterwards,  on  the  21st  of  March, 
1876,  filed  in  the  Superior  Court  of  Cook  county  a  creditor's 
bill  against  appellants,  under  which  a  receiver  was  appointed. 
On  the  6th  of  May,  following,  appellants  were  examined  be- 
fore a  master  in  chancery  in  regard  to  their  assets,  and  both 
testified  that  their  principal  assets  were  a  claim  of  $7,000  or 
$8,000  against  the  Singer  Manufacturing  Company,  then  in 
suit  in  the  circuit  court  of  Cook  county,  the  case  having  been 
submitted  to  and  tried  before  a  judge  of  that  court,  before 
that  time,  and  the  decision  being  then  held  under  advisement. 
This  claim,  together  with  all  other  assets  of  appellants,  was 
then  duly  assigned  by  appellants  in  writing,  before  the  master 
in  chancery,  to  the  receiver.  The  suit  by  appellants  against 
the  Singer  Manufacturing  Company  in  which  appellants  made 
claim  for  the  $7,000  or  $8,000,  was  commenced  by  a  bill  in 
chancery  filed  by  the  Singer  Manufacturing  Company  against 


1878.]  Nichols  et  al  v.  Pool  et  al.  493 

Opinion  of  the  Court. 

appellants,  for  account, — to  which  appellants,  after  answering, 
filed  their  cross-bill  setting  up  and  asking  a  decree  for  the 
amount  of  their  claim.  Messrs.  Dow  &  Smith,  attorneys  at 
law,  represented  appellants  in  this  litigation,  and  rendered 
services,  it  is  claimed,  to  the  value  of  $700,  and  at  the  com- 
mencement of  the  litigation  appellants  placed  in  the  hands  of 
their  said  attorneys  sixty-six  sewing  machine  leases,  and  the 
same  remained  in  their  hands  until  surrendered  to  the  Singer 
Manufacturing  Company,  as  hereinafter  shown  to  be  recited 
in  the  decree. 

One  of  the  attorneys  representing  appellants  in  their  litiga- 
tion with  the  Singer  Manufacturing  Company,  appeared  be- 
fore the  master  in  chancery  and  acted  as  appellants'  attorney 
there,  in  their  examination  touching  their  assets,  and  in  the 
making  of  the  assignment,  making  no  claim  whatever  to  any 
lien  in  favor  of  himself  and  associate  on  the  claim  in  favor  of 
appellants  against  the  Singer  Manufacturing  Company. 

On  the  7th  of  July  next  after  the  assignment  to  the  receiver, 
the  judge  of  the  circuit  court  of  Cook  county  orally  announced 
the  decision  of  the  court  in  the  pending  litigation  between 
appellants  and  the  Singer  Manufacturing  Company,  awarding 
a  decree  in  favor  of  appellants  for  only  $294.13.  Of  this  de- 
cision, neither  appellees  nor  the  receiver  were  advised  until 
the  25th  of  September  following,  when  the  formal  decree  was 
filed.  The  decree  drawn  appears  to  have  been  in  conformity 
with  an  agreement  between  appellants  and  their  attorneys  and 
without  the  approbation  or  knowledge  of  the  receiver  or  ap- 
pellees, being  also  assented  to  by  the  attorneys  of  the  Singer 
Manufacturing  Company. 

After  decreeing  the  payment  of  the  $294.13,  found  due  ap- 
pellants from  the  Singer  Manufacturing  Company,  the  decree 
has  this:  "And  the  said  Nichols  &  Pearson,  by  their  counsel, 
having  surrendered  to  said  Singer  Manufacturing  Company 
the  sewing  machine  leases  hereinbefore,  and  in  said  cross- 
bill mentioned,  and  the  said  Singer  Manufacturing  Company 
having  paid  to  said  counsel,  upon  such  surrender,  the  said  sum 
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of  two  hundred  and  ninety-four  and  thirteen  hundredths  dol- 
lars, this  decree  is  ordered  satisfied,  except  as  to  costs. "  It 
is  then  added,  "The  above  decree  is  satisfactory/' — which  is 
signed  by  the  attorneys  of  the  Singer  Manufacturing  Company, 
and  the  said  attorneys  of  appellants,  in  their  capacity  as  such 
attorneys. 

The  order  appealed  from  directs  that  this  $294.13  be  paid 
by  appellants  to  appellees. 

In  addition  to  the  legal  presumption  that  makes  the  act  of 
an  attorney  at  law,  within  the  scope  of  his  employment,  the 
act  of  the  client,  the  record  here  shows,  with  reasonable  cer- 
tainty, that  the  payment  of  this  money  to  the  attorneys  of 
appellants  was  with  their  knowledge  and  in  accordance  with 
their  wishes.  The  question  should  be,  therefore,  considered 
precisely  as  if  the  money  had  been  paid  directly  to  appellants, 
unless  it  shall  appear  that  the  attorneys  had  a  lien  prior  to 
that  of  appellees  on  the  money  paid.  This  claim,  however, 
is  asserted  by  appellants,  and  that  presents  the  only  question 
to  be  determined. 

This  court  held,  in  For sy the  v.  Beveridge,  52  111.  268,  that 
an  attorney  at  law  has  no  lien  upon  a  judgment  for  his  fees  in 
the  litigation  resulting  in  its  recovery;  and,  since  the  court 
has  undergone  no  change  of  opinion  in  this  respect,  it  is  un- 
necessary to  review  the  reasoning  by  which  the  decision  in 
that  case  is  supported. 

The  reasoning  in  that  case  would  seem  to  deny  the  right 
of  an  attorney  to  a  lien  on  papers  placed  in  his  hands  to  be 
used  in  a  suit,  but  even  if  it  were  otherwise,  that  lien,  where 
it  exists,  only  gives  the  right  to  detain  the  papers  until  the 
fee  is  paid, — possession  is  indispensable  to  the  lien, — Dubois' 
appeal,  38  Penn.  St.  231;  and  the  papers  here  having  been 
voluntarily  surrendered  by  the  attorneys  to  the  appellants  and 
by  them  turned  over  to  the  Singer  Manufacturing  Company, 
as  the  decree  recites,  the  lien  was  gone. 

Moreover,  we  are  of  opinion,  as  the  assignment  was  made 
pursuant  to  decree  of  court,  it  was  incumbent  on  these  attor- 
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neys,  they  being  the  representatives  of  appellants  in  that  pro- 
ceeding, to  give  notice  of  any  secret  lien  they  may  have  had 
affecting  the  interests  assigned,  and  that,  not  having  done  so, 
they  should  be  estopped  to  subsequently  set  up  their  claim. 

The  assignment  vested  all  rights  appellants  had  in  the 
decree  to  be  rendered,  in  appellees,  and  the  subsequent  appro- 
priation by  appellants  of  the  money  collected  on  the  decree 
in  payment  of  their  attorneys  rendered  them  liable  for  its  re- 
payment, as  was  ordered  by  the  court  below. 

Decree  affirmed. 


Patrick  Maher 

v. 

P.  I.  Huette. 


1.  Insolvent — presence  of  insolvent  on  appeal  in  circuit  court.  Where  an 
insolvent  debtor  appeals  from  the  order  of  the  county  court  refusing  his  dis- 
charge from  arrest  for  debt,  he  is  not  required  to  appear  in  person  in  the  cir- 
cuit court  before  a  trial  is  had  and  a  verdict  found  against  him.  It  is  error 
to  dismiss  his  appeal  merely  for  want  of  such  appearance,  when  he  appears  by 
attorney  and  demands  a  trial  of  the  issues  as  to  fraud  or  refusal  to  surrender 
his  property  in  execution. 

2.  Same — bond  construed.  The  condition  required  in  the  bond  given  by  a 
debtor  on  appeal  from  the  order  of  the  county  court  refusing  to  release  him 
from  arrest,  that  "in  case  the  appeal  is  dismissed,  or  the  order  or  judgment 
of  the  county  court  is  affirmed,  in  whole  or  in  part,  he  will  perform  the  same, 
and  will  appear  before  and  abide  whatever  decision  the  circuit  court  shall 
make  in  the  premises,"  does  not  require  a  personal  appeai*ance  before  the 
court  until  the  case  has  reached  a  stage  at  which  it  is  the  pi-ovince  of  the  court, 
to  make  a  decision  which  the  debtor  is  required  to  perform.  He  is  not  bound 
personally  to  appear  until  the  appeal  is  dismissed,  or  the  order  of  the  county 
court  is  affirmed,  in  whole  or  in  part. 

Appeal  from  the  Circuit  Court  of  JoDaviess  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Huette,  a  creditor  of  Maher,  caused  Maher  to  be  arrested 
as  his  debtor,  char^ino;  him  with  fraud  and  with  a  refusal  to 
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surrender  his  property  in  satisfaction  of  process  for  the  col- 
lection of  Huette's  debt.  Maher  made  application  to  the 
county  court,  under  the  statute  in  relation  to  insolvent  debt- 
ors, for  a  discharge.  An  issue  was  formed  as  to  the  truth  of 
the  charges  against  Maher,  which  was  tried  by  a  jury.  The 
defendant  was  found  not  guilty  of  fraud,  but  "  guilty  of  a 
refusal  to  surrender  his  estate  for  the  payment  of  judgment 
against  him,  and  in  favor  of  Huette,"  and  the  county  court 
ordered  Maher  to  be  remanded  to  the  custody  of  the  sheriff. 
From  this  judgment  Maher  appealed  to  the  circuit  court,  as 
provided  in  section  26  of  the  statute  in  relation  to  insolvent 
debtors,  (p.  588,  Rev.  Stat.  1874,)  and  gave  a  bond.  The 
appeal  was  allowed  by  the  county  court,  and  the  amount  of 
the  bond  fixed  at  $400.  The  bond  was  executed,  with  ap- 
proved security,  conditioned  "  that  he  (Maher)  will  prosecute 
his  said  appeal  with  effect;  and  in  case  appeal  is  dismissed, 
or  the  order  or  judgment  of  the  county  court  is  affirmed,  in 
whole  or  in  part,  he  will  perform  the  same,  and  will  appear 
before  and  abide  whatever  decision  the  circuit  court  shall 
make  in  the  premises,  and  pay  all  costs  that  may  be  awarded 
against  him;  and,  also,  that  he  will  not  sell  or  dispose  of  any 
of  his  estate,  pending  such  appeal,  but  that  the  same  shall  be 
forthcoming,  and  subject  to  the  order  of  the  county  court." 

The  cause  being  thus  pending  in  the  circuit  court,  was 
called  for  trial,  when  Maher  appeared  by  attorney,  and  asked 
that  the  issue  be  tried;  but  Huette,  by  his  attorney,  objecting 
that  Maher  was  not  present  in  person,  caused  him  to  be  called, 
and  Maher  not  appearing,  the  security  in  his  appeal  bond  was 
then  called,  that  he  might  produce  Maher.  The  security  in 
the  appeal  bond  was  not  present,  and  did  not  answer.  There- 
upon, Huette,  by  his  attorney,  moved  that  the  appeal  be  dis- 
missed for  want  of  prosecution  in  person  by  Maher.  This 
motion  was  resisted  by  the  attorney  of  Maher,  who  insisted 
upon  a  trial  of  the  issue.  The  motion  was  heard  without  fur- 
ther proof,  the  circuit  court  sustained  the  motion  and  dis- 
missed the  appeal,  and  affirmed  the  judgment  of  the  county 
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court.  From  this  judgment  of  the  circuit  court  Maher  appeals 
to  this  court,  and  assigns  for  error  the  ruling  of  the  circuit 
court  in  dismissing  the  appeal. 

Mr.  M.  Y.  Johnson,  for  the  appellant. 

Mr.  E.  L.  Bedford,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  insisted  by  appellee,  that  appellant  was  not  entitled  to 
a  trial  of  the  issue  in  the  circuit  court  without  being  person- 
ally present;  that  the  failure  of  Maher  to  appear  in  person, 
and  prosecute  the  appeal  in  person,  was  a  sufficient  ground 
for  the  dismissal  of  the  appeal.  In  support  of  this  position, 
reliance  seems  chiefly  to  be  had  upon  the  statutory  provision 
as  to  the  condition  of  the  bond,  which  says,  he  "will  appear 
before  and  abide  whatever  decision  the  circuit  court  shall 
make  in  the  premises/'  This  was  the  condition  actually  con- 
tained in  this  appeal  bond.  An  examination  of  the  entire 
sentence,  however,  will  show  that  this  undertaking  to  appear 
and  abide  is  conditional.  The  language  of  the  condition  is, 
that  "in  case  the  appeal  is  dismissed,  or  the  order  or  judg- 
ment of  the  county  court  is  affirmed,  in  whole  or  in  part,  he 
will  perform  the  same,  and  will  appear  before  and  abide  what- 
ever decision  the  circuit  court  shall  make  in  the  premises." 
This  does  not  require  a  personal  appearance  before  the  court 
until  the  case  has  reached  a  stage  at  which  it  is  the  province 
of  the  circuit  court  to  make  a  decision  requiring  the  appellant 
to  perform  it.  It  is  said  that  he  was  liable,  if  the  jury  found 
him  guilty,  to  be  remanded  by  the  court  into  the  custody  of 
the  sheriff.  This  is  undoubtedly  true,  but  the  court  had  no 
power  to  make  that  order  until  the  jury  had  returned  their 
verdict.  There  could  be  no  necessity  for  the  presence  of  the 
debtor  in  court  until  the  verdict  was  rendered.  Had  appel- 
lant appeared  when  called,  he  could  not  have  been  lawfully  put 
in  custody.  The  statute  ought  not,  by  construction,  be  made 
32—89  III. 
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to  require  a  vain  thing.  Had  the  trial  proceeded,  and  had 
the  verdict  been  rendered  against  the  debtor,  then,  and  not 
until  then,  could  the  creditor  demand  his  personal  presence 
in  court. 

All  the  rights  of  the  creditor  are  fully  protected  in  this 
way.  He  has  a  bond,  with  good  security,  and  in  sufficient 
amount  to  cover  his  claim,  so  conditioned  that  if  the  debtor 
failed  to  appear  and  surrender  himself  into  custody  at  the 
proper  time,  the  security  upon  the  bond  would  be  absolutely 
liable  for  the  amount  of  the  debt. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Judgment  reversed. 

Scholfield  and  Walkeb,  J  J.,  dissent. 


Elizabeth  Haas  et  al 


The  Chicago  Building  Society. 

1.  Foreclosure — appointment  of  a  receiver  of  rents  and  profits.  A  court  of 
chancery  may,  where  the  security  afforded  by  a  mortgage  is  inadequate  and  the 
mortgagor  unable  to  pay  the  deficiency,  and  a  foreclosure  proceeding  is  pending, 
appoint  a  receiver  to  collect  the  rents  and  profits  of  the  mortgaged  premises, 
if  there  are  circumstances  of  fraud  or  bad  faith  on  the  part  of  the  mortgagor, 
or  other  facts  involved  which  would  render  a  denial  of  the  relief  sought  in- 
equitable and  unjust. 

2.  Same — appointment  of  a  receiver  after  decree  and  sale — notice.  An  order 
appointing  a  receiver  to  collect  the  rents  and  profits  of  mortgaged  premises 
after  final  decree  of  foreclosure  and  sale,  should  not  be  entered  without  due 
notice,  if  notice  is  practicable,  to  the  opposite  party  in  interest.  But  where 
such  party  appears  and  resists  the  order,  the  question  of  notice  does  not  arise. 

3.  As  the  necessity  for  the  appropriation  of  the  rents  and  profits  to  the 
payment  of  the  mortgage  debt  may  frequently  not  appear  until  after  both 
decree  and  sale,  a  receiver  to  collect  them  may  be  appointed  by  the  court 
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afterwards,  upon  a  proper  showing  of  facts  and  circumstances  rendering  such 
a  course  indispensably  necessary  for  the  mortgagee's  protection,  and  equitable 
and  just.  The  security  is  not  exhausted  by  the  sale,  for  there  is  a  fund  in- 
cluded in  it  which  is  secondarily  liable, — the  rents  and  profits.  The  power, 
however,  after  decree  and  sale  should  only  be  exercised  in  extreme  cases,  and 
to  prevent  palpable  wrong  and  injustice. 

4.  Where  the  mortgage  debt,  as  found  by  the  decree,  was  $27,763.95,  and 
the  mortgagee  purchased  the  mortgaged  premises  for  $19,000,  which  was 
about  their  value,  and  there  were  three  prior  incumbrances,  amounting  to  $5,000, 
and  a  mechanic's  lien  for  $335.65,  on  the  premises,  with  several  years'  accu- 
mulated interest  thereon,  and  the  mortgagor  allowed  the  premises  to  be  sold 
on  some  of  these  claims,  so  the  mortgagee  was  forced  to  buy  them  in  to  pro- 
tect his  interests,  and  was  compelled  to  pay  a  large  amount  of  taxes,  and 
a  considerable  sum  for  insurance,  and  it  appeared  that  the  mortgagor  had 
no  ability  or  intention  to  redeem  the  property,  but  was  seeking  to  make  all 
he  could  out  of  it  through  his  tenants  in  possession,  and  render  it  of  as 
little  avail  as  possible  to  the  mortgagee,  it  was  held,  that  the  court  did  not 
err  in  appointing  a  receiver  to  take  the  rents  and  profits. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  originally  a  bill  filed  by  Elizabeth  Haas,  praying 
for  an  accounting,  and  injunction  restraining  the  sale  of  cer- 
tain real  estate  under  a  power  contained  in  two  certain  deeds 
of  trust  executed  by  the  appellants,  to  secure  indebtedness  to 
the  appellee.  Appellee  filed  a  cross-bill  and  a  supplemental 
cross-bill,  and  an  account  wras  taken  by  the  master,  and  on  the 
hearing  appellants7  bill  was  dismissed,  and  a  decree  rendered 
in  favor  of  the  appellee  for  $24,785.56  and  costs.  This  decree, 
on  appeal  to  the  Supreme  Court,  was  affirmed,  except  as  to  the 
rate  of  interest  the  decree  should  bear,  reducing  it  from  ten 
to  six  per  cent.  There  was  due  on  the  decree  at  the  date  of 
the  sale  $27,763.95.  Sometime  after  the  sale  the  appellee  made 
application  to  the  court  for  the  appointment  of  a  receiver  to 
take  charge  of  the  income  of  the  property  sold  during  the 
continuance  of  appellants'  equity  of  redemption,  to  be  held 
subject  to  the  order  of  the  court.  The  court  allowed  the 
motion  and  appointed  E.  A.  Crane,  who  filed  his  bond  and 
qualified. 
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Mr.  Thomas  Shirley,  for  the  appellants : 

The  receiver  in  this  case  was  appointed  after  a  decree  and 
sale  and  before  the  time  for  redemption  had  expired,  and  after 
the  appellee  had  acquired  title  to  the  real  estate  in  controversy 
by  purchase  under  sale  made  under  prior  incumbrances. 

The  appellants  insist  upon  the  reversal  of  this  order  appoint- 
ing a  receiver : 

1.  The  statute  gives  appellants  twelve  months  for  re- 
demption, and  that  implies  the  receipt  of  the  rents,  issues  and 
profits  during  that  time  to  enable  them  to  pay  off  the  incum- 
brances, appellee  having  exhausted  its  security  by  sale  of  the 
mortgaged  premises. 

2.  The  appellee  shows  title  to  the  property  under  a  pur- 
chase of  the  same  under  prior  incumbrances,  and  by  its  own 
showing  had  acquired  the  legal  title  previous  to  the  motion 
for  a  receiver.  As  the  object  of  appointing  a  receiver  in  such 
a  case  is,  the  protection  of  the  property  in  dispute  pending  liti- 
gation, the  court  will  not  appoint  one  on  the  application  of  a 
party  who  has  the  power  of  protecting  the  property  without 
it.  2  DanielFs  Chy.  Prac.  1724.  The  party  has  his  remedy 
by  asserting  his  title  in  a  court  of  law.  Ibid.  1725.  This  he 
has  already  done  in  the  action  of  forcible  detainer  now  pend- 
ing in  the  Superior  Court  of  Cook  county. 

Messrs.  Gault  &  Low,  for  the  appellee, 
After  stating  the  facts  of  the  case,  said  the  principal  points 
presented  in  this  case  are : 

1.  Had  the  court  the  authority  to  appoint  a  receiver  in 
the  case. 

2.  Did  it  properly  exercise  its  discretionary  powers  in  so 
doing. 

Upon  the  first  question  the  following  points  were  presented 
and  authorities  cited: 

The  appointment  of  a  receiver  is  a  matter  resting  very  largely 
in  the  sound  discretion  of  the  court,  to  be  governed  by  a  con- 
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sideration  of  the  entire  circumstances  of  the  case.  High  on 
Receivers,  sec.  7;  Story's  Eq.  Jur.  vol.  2,  sec.  831. 

The  principal  ground  upon  which  courts  of  equity  lend  their 
extraordinary  aid  by  the  appointment  of  receivers  over  mort- 
gaged property  is,  the  inadequacy  of  the  security  for  the  pay- 
ment of  the  mortgage  indebtedness,  and  the  insolvency  of 
the  mortgagor.  High  on  Receivers,  sec.  666  ;  4  Sanf.  Ch.  405; 
Brown  v.  Chase,  Walker,  (Mich.)  43. 

It  is  well  settled  that  a  court  of  equity  may  appoint  a  re- 
ceiver after  final  decree.  High  on  Receivers,  sees.  110,  625; 
Bowman  v.  Bell,  14  Sim.  392;  Wright  v.  Vernon,  3  Drew, 
112;   Thomas  v.  Davis,  11  Beav.  29. 

As  to  the  second  question,  it  will  be  noticed  that  appel- 
lants claim  that  this  suit  has  not  abated — that  their  equity  of 
redemption  still  exists,  and  as  long  as  that  exists  the  court 
has  jurisdiction  over  the  case  and  the  parties,  and  the  appoint- 
ment of  a  receiver  is  an  incident  of  that  jurisdiction. 

These  claims  arose  from  appellants'  Avrongs,  they  having 
all  the  revenue  and  paying  none  of  the  expenses,  and  were 
this  doctrine  to  prevail,  appellants  would  be  taking  advantage 
of  their  own  wrong. 

This  suit  was  originally  commenced  in  1874,  long  before 
the  date  of  these  so  called  legal  titles,  and  equity  having  once 
rightfully  obtained  jurisdiction,  will  continue  the  same  until 
substantial  justice  is  obtained,  though  a  court  of  law  might 
afford  a  remedy  in  the  meantime.  Story's  Eq.  Jur.  vol  1, 
sec.  643;  Bouvier's  Law  Die.  vol.  1,  p.  534. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

The  points  presented  by  this  record  are,  as  to  the  jurisdic- 
tion of  a  court  of  chancery  to  appoint  a  receiver  to  collect 
rents  and  profits  in  a  suit  to  foreclose  a  mortgage,  and  as  to 
the  authority  to  make  such  appointment  after  decree  and  the 
sale  of  the  mortgaged  property,  and,  if  such  discretionary 
power  does  -exist,  whether  it  was  properly  exercised  in  the 
case  at  bar. 


502  Haas  et  al.  v.  Chicago  Building  Soc.    [Sept.  T. 

Opinion  of  the  Court. 

We  find  the  decided  weight  of  American  authority  to  be  in 
favor  of  the  proposition  that  the  court  may,  even  when  the 
mortgage  does  not  by  express  words  give  a  lieu  upon  the  in- 
come derived  from  such  property,  appoint  a  receiver  to  take 
charge  of  it  and  collect  the  rents,  issues  and  profits  arising 
therefrom.  Such  action  will  not  be  taken,  however,  unless  it 
be  made  to  appear  the  mortgaged  premises  are  an  insufficient 
security  for  the  debt,  and  the  person  liable  personally  for  the 
debt  is  insolvent,  or  at  least  of  very  questionable  responsibility. 
A  combination  of  these  two  things  seems  to  be  required  in  all 
the  cases  we  have  examined,  and  in  one  or  more  of.  the  States 
it  is  held  necessary  still  other  elements  should  be  conjoined 
to  these  before  such  procedure  is  justified. 

In  Myers  v.  Estell,  48  Miss.  372,  it  was  held,  in  the  absence 
of  any  stipulation  in  the  contract  that  the  mortgagee  shall 
have  the  rents  and  profits,  he  has  no  claim  thereto  merely  on 
the  ground  that  the  debt  is  due  and  the  title  has  become  abso- 
lute, but  is  only  entitled  to  a  receiver  for  the  collection  and 
appropriation  of  the  rents  when  the  property  is  insufficient  to 
pay  the  debt,  and  the  mortgagor  is  insolvent  or  unable  to  pay 
any  deficiency  that  might  remain  after  sale  of  the  property 
mortgaged. 

In  Hyman  v.  Kelley,  1  Nev.  179,  the  court,  after  stating  that 
courts  of  equity  have  usually  appointed  a  receiver  where  the 
property  was  insufficient  to  pay  the  mortgage  debt  and  the 
mortgagor  was  insolvent,  review  the  facts  of  the  case  before 
them,  and  find  therein  other  equitable  circumstances  to  exist 
to  justify  the  granting  of  the  relief  sought,  and  they  reverse 
the  action  of  the  lower  court  and  say,  "  We  think  there  are 
many  cases  where  such  an  appointment  is  necessary  to  prevent 
fraud  and  injustice  and  loss  of  security." 

In  the  Sea  Insurance  Company  v.  Stebbins,  8  Paige  Chy. 
565,  it  was  held,  that  to  justify  such  appointment  in  a  fore- 
closure suit,  there  must  be  shown,  first,  a  deficiency  in  the 
value  of  the  mortgaged  property,  and  secondly,  that  the  mort- 
gagor, or  other  person  personally  liable  for  the  debt,  is  irre- 
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sponsible  or  is  unable  to  pay  the  expected  deficiency.  The  same 
rule  is  announced  in  Astor  v.  Turner,  11  Paige  Chy.  436, 
in  Warner  v.  Gouverneur's  executors,  1  Barb.  38,  and  in  other 
New  York  cases. 

In  Cheever  v.  E.  &  B.  E.  E.  Co.,  reported  in  39  Vt.  654, 
the  doctrine  is  recognized  that  the  court  will  appoint  a  receiver 
in  foreclosure  proceedings,  for  the  purpose  of  preserving  the 
property  and  its  rents  and  profits  from  waste  and  diversion. 

In  Michigan,  in  the  case  of  Brown  v.  Chase,  Walker's  Ch. 
43,  it  is  said :  "  A  receiver  of  the  rents  and  profits  of  mort- 
gaged premises  is  sometimes  appointed  on  the  petition  of  the 
mortgagee,  after  he  has  filed  his  bill  to  foreclose  the  mortgage. 
The  court  must  be  satisfied,  before  making  the  appointment, 
that  the  mortgaged  premises  are  insufficient  to  pay  the  mort- 
gage debt,  and  that  the  mortgagor,  or  other  party  to  the  suit 
who  is  personally  liable  for  its  payment,  is  insolvent  or  out  of 
the  jurisdiction  of  the  court,  so  that  an  execution  against  him 
for  the  balance  that  should  remain  due  after  a  sale  of  the 
mortgaged  premises,  would  be  unavailing." 

In  Finch,  Admr.  v.  Houghton,  19  Wis.  150,  where  it  ap- 
peared the  whole  mortgage  debt  was  past  due  and  a  consider- 
able amount  of  interest  remained  unpaid,  and  the  owner  of 
the  equity  of  redemption,  in  possession,  neglected  to  pay  the 
taxes,  and  where  the  evidence  tended  to  show  he  had  endeav- 
ored to  obtain  tax  deeds  upon  the  mortgaged  property  to 
defeat  the  mortgage,  and  also,  the  mortgaged  premises  were 
not  an  adequate  security,  and  the  parties  personally  liable 
were  not  able  to  pay  the  deficiency  which  might  arise  upon  a 
sale,  it  was  held,  the  court  below  did  not  err  in  appointing  a 
receiver  of  the  rents  and  profits. 

The  doctrine  that  a  receiver  may  be  appointed,  under  cir- 
cumstances sufficiently  strong  and  clear,  in  a  suit  to  foreclose 
a  mortgage,  is  also  recognized  by  the  Supreme  Court  of  Iowa, 
in  Collar  an  v.  Shaw,  19  Iowa,  183. 

In  Henshaw  v.  Wells,  9  Humphreys,  568,  the  Supreme  Court 
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of  Tennessee  affirmed  a  decree  appointing  a  receiver  in  fore- 
closure proceedings. 

In  New  Jersey  the  courts  will  not  appoint  a  receiver  simply 
because  the  mortgagor  is  insolvent  and  the  security  insufficient, 
but  they  will,  when  coupled  with  these  facts  are  circumstances 
of  fraud  or  bad  faith  in  appropriating  the  rents  for  other  pur- 
poses than  keeping  down  the  interest,  or  when  the  security 
has  materially  depreciated  in  value.  Cartelyen  v.  Hathaway  y 
3  Stock.  41. 

It  is  held,  in  California,  that  in  a  foreclosure  suit  the  plain- 
tiff has  no  right  to  have  a  receiver  of  rents  and  profits  of  the 
mortgaged  property  appointed,  but  that  decision  is  based  on  a 
peculiar  statutory  provision  of  that  State,  which  expressly 
confines  the  remedy  of  the  mortgagee  to  a  foreclosure  and  sale. 
Guy  v.  Ide,  6  Cal.  99. 

We  take  it,  then,  to  be  undoubted  law,  the  court  of  chancery 
may,  Avhere  the  security  is  inadequate  and  the  mortgagor 
unable  to  pay  the  deficiency,  and  a  foreclosure  proceeding  is 
pending,  appoint  a  receiver,  if  there  are  circumstances  of  fraud 
or  bad  faith  on  the  part  of  the  mortgagor,  or  other  facts  in- 
volved which  would  render  a  denial  of  the  relief  sought 
inequitable  and  unjust.  It  is  not  necessary,  for  the  decision 
of  the  case  before  us,  we  should  express  an  opinion  as  to 
whether  such  appointment  should  be  made  where  circumstances 
and  facts,  such  as  we  have  referred  to,  do  not  exist  in  con- 
junction with  the  two  elements  first  spoken  of,  and  it  will  be 
time  enough  to  dispose  of  that  question  when  it  arises. 

It  is  objected  in  this  case,  the  appointment  was  made  after 
decree  of  foreclosure  and  after  sale  and  before  the  time  allowed 
by  law  for  the  redemption  of  the  premises  had  expired.  It  is 
urged  by  appellants,  that  appellee  had  exhausted  its  security 
by  a  sale  of  the  mortgaged  premises,  and  the  statute  gave  them 
twelve  months  for  redemption,  and,  it  is  claimed,  that  implies 
the  receipt  of  the  rents,  issues  and  profits  during  that  time,  to 
enable  them  to  pay  off  the  incumbrances. 

In    Bowman   v.  Bell.  14   Simons,   392,  the   English   High 
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Court  of  Chancery  appointed  a  receiver  on  motion,  after  de- 
cree, and  though  not  prayed  for  by  the  bill.  It  is  stated  by 
High,  in  his  treatise  on  the  law  of  Receivers,  sec.  110:  "While 
it  rarely  happens  that  courts  are  called  upon  to  appoint  a  re- 
ceiver after  a  final  decree  in  the  cause,  the  power  of  appoint- 
ment after  decree  is  well  settled,  and  is  exercised  in  cases  of 
great  emergency,  or  where  the  relief  is  indispensable  for  the 
protection  of  the  parties  in  interest."  And  Wright  v.  Vernon, 
3  Drew,  112,  and  other  English  authorities,  are  cited  as  sup- 
porting the  text.  In  Thomas  v.  Davies,  11  Beavan,  29,  a  case 
calling  very  strongly  for  such  relief,  a  receiver  of  the  rents  of 
the  mortgaged  premises  was  allowed  after  a  decree  of  fore- 
closure. 

In  Hyman  v.  Kelley,  supra,  there  had  been  a  judgment  of 
foreclosure,  and  the  premises  had  been  sold  under  it,  and  bid 
in  at  the  sheriff's  sale,  by  the  plaintiff,  for  less  than  the  amount 
of  his  debt,  and  the  six  months  allowed  by  statute  had  not 
expired,  and  the  plaintiff  was  not  invested  with  title,  under 
the  statute;  and  yet  it  was  held,  under  the  circumstances  of 
that  case,  the  motion  for  a  receiver  should  have  prevailed,  and 
the  judgment  of  the  court  below  was  reversed. 

Astor  v.  Turner,  11  Paige,  436,  is  a  still  stronger  case. 
There,  the  premises  had  been  sold  by  the  master  and  bid  in 
by  the  complainant,  leaving  a  deficiency  of  $600  due  upon 
the  decree.  The  appellant  was  the  owner  of  the  equity  of  re- 
demption, and  was  in  possession  of  the  premises,  by  his  tenants, 
at  the  time  of  the  sale.  By  the  terms  of  the  decree,  the  pur- 
chaser was  not  entitled  to  the  possession  of  the  premises  until 
after  the  rents  Avould  become  due  and  payable.  The  mortgagor 
being  insolvent,  the  vice-chancellor  directed  a  receiver  of  those 
rents  to  be  appointed,  and  that  they  should  be  applied  to  the 
payment  of  the  deficiency  remaining  due  upon  the  decree.  On 
appeal,  Chancellor  Walworth  said:  "He  was  clearly  right. 
If  the  purchaser  had  been  entitled  to  the  immediate  possession 
of  the  premises,  the  rents  which  fell  due  the  next  day  would 
have  belonged  to  him.     The  legal  presumption,  in  that  case, 
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would  have  been,  that  he  had  purchased  in  reference  to  such 
right,  and  had  given  more  for  the  premises  than  he  otherwise 
would  have  done,  on  account  of  such  rents  and  profits.  Here, 
however,  the  purchaser  was  not  entitled  to  the  rents  which 
would  become  due  before  his  right  to  the  possession  of  the 
premises  was  to  commence,  even  if  the  order  to  confirm  the 
master's  report  should  be  entered  immediately.  And  if  there 
had  been  no  deficiency,  those  rents  would  have  belonged  to 
the  owner  of  the  equity  of  redemption.  But  the  mortgagee 
had  an  equitable  right  to  such  rents,  to  pay  the  deficiency, 
which  right  could  only  be  enforced  by  an  application  to  the  court 
to  appoint  a  receiver.  The  final  decree  stands  in  full  force, 
and  the  order  to  apply  these  rents  towards  the  deficiency,  due 
from  an  insolvent  mortgagor,  is  merely  a  collateral  remedy 
against  this  fund,  which,  in  equity,  was  secondarily  liable  for 
the  payment  of  such  deficiency."  Substantially  to  the  same 
effect  is  Howell  v.  Ripley,  10  Paige,  43. 

Where  a  court  of  chancery  obtains  jurisdiction  of  the  sub- 
ject matter  of  a  suit,  it  will  retain  jurisdiction  until  complete 
justice  has  been  done  between  the  parties;  and  such  juris- 
diction is  frequently  exercised  in  case  of  a  foreclosure  of  mort- 
gage, after  final  decree  and  sale,  by  putting  the  purchaser  in 
possession,  by  rendering  a  decree  for  any  residue  unpaid  after 
sale  of  the  property  and  awarding  execution  therefor,  and  in 
other  ways.  Of  course,  in  the  matter  of  an  application  such 
as  we  are  now  considering,  no  order  of  the  kind  here  made 
should  be  entered  after  final  decree,  without  due  notice,  if 
notice  is  practicable,  to  the  opposite  party  in  interest.  But  no 
question  of  notice  properly  here  arises,  as  the  appellants  were 
fully  heard  upon  the  matter,  and  introduced  numerous  affi- 
davits, which  were  considered  by  the  court  before  finally  de- 
termining as  to  the  appointment  of  a  receiver. 

The  necessity  for  the  appropriation  of  the  rents  to  the  pay- 
ment of  the  mortgage  debt  may  frequently  not  appear  until 
after  both  decree  and  sale.  The  amount  due  is  often  matter 
of  dispute,  and   can  only  be  determined  by  the  decree,  and 
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what  the  property  will  sell  for  can  only  be  ascertained  with 
certainty  from  the  result  of  the  judicial  sale.  If  an  appropri- 
ation of  the  rents  on  the  indebtedness  is  justified  by  the  sur- 
rounding facts  before  sale,  we  see  no  good  reason  why  the 
same  and  more  weighty  facts  existing  after  sale  may  not  war- 
rant a  similar  procedure.  The  security,  plainly,  is  not 
exhausted  by  the  sale,  for  there  is  a  fund  included  in  it  which 
is  secondarily  liable.  It  is  true,  the  mortgagee  has  elected  to 
foreclose  and  sell,  but  then  he  has  pursued  that  remedy  to 
the  end  and  without  getting  satisfaction  of  his  debt,  and  he 
may  avail  himself  of  any  just  and  equitable  means  of  collecting 
the  residue, — not  that  he  may  have  such  extraordinary  rem- 
edy in  all  cases  of  a  deficit  in  the  proceeds,  but  only  where  it 
is  indispensably  necessary  for  his  protection,  and  just  and 
equitable. 

We  hold,  then,  both  upon  the  principles  of  equity  that  lie 
at  the  foundation  of  the  chancery  court,  and  upon  authority, 
a  receiver  may  sometimes  be  allowed  after  decree  and  sale, 
and  that  a  mortgagee  does  not,  in  all  cases,  exhaust  his  secu- 
rity by  a  foreclosure  and  sale.  It  is,  however,  a  power  that 
the  chancellor  would  be  slow  to  exercise  except  in  an  extreme 
case,  and  to  prevent  palpable  wrong  and  injustice. 

The  points  made,  that  the  court  will  not  appoint  a  receiver 
on  the  application  of  a  party  who  has  the  power  of  protecting 
the  property  without  it,  and  that  appellee  has  its  remedy  by 
asserting  its  title  in  a  court  of  law,  do  not  strike  us  with  much 
force  as  applied  to  the  matter  now  in  hand.  It  is  true,  it  ap- 
pears, from  affidavits  filed,  appellee  claims  ownership  of  the 
premises  under  deeds  based  upon  a  mechanic's  lien  proceeding 
and  upon  a  sale  made  under  a  prior  incumbrance.  But  these 
claims  are  contested,  and  both  appellants  swear,  in  their 
affidavits,  that  the  title  to  said  real  estate  is  in  the  appellant 
Elizabeth  Haas.  The  titles  of  appellee  are  not  displayed 
in  this  record,  and  we  are  unable  to  determine  therefrom 
it  has  such  title  as  it  could  effectually  assert  in  the  law 
court.     Besides,  such   alleged  titles  grew  out  of  subject  mat- 
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ters  wholly  disconnected  with  this  suit,  and  are  independent 
of  the  right  here  involved,  and  equity  having  once  obtained 
jurisdiction  will  retain  the  same,  notwithstanding  appellee 
may  have  since  acquired  some  legal  right  by  which  it  could 
get  possession  in  the  law  court. 

Counsel  for  appellants  make  no  points  in  their  brief  upon 
the  questions  of  fact  involved.  We  have  examined  the  affi- 
davits submitted  on  the  motion  and  contained  in  the  record. 
The  decided  weight  of  the  testimony  shows  the  mortgaged 
premises  are  a  grossly  inadequate  security  for  the  mortgage 
debt.  The  decree  of  the  court  was  for  $27,763.95,  and  appel- 
lee purchased  the  property  at  the  sale  for  $19,000,  leaving  a 
balance  of  $9,079.95  unpaid.  The  amount  bid  seems  to  have 
been  about  the  value  of  the  property.  Then  there  were  three 
prior  incumbrances,  amounting  to  $5000,  and  a  mechanic's 
lien  for  $335.65.  All  this  without  calculating  any  interest  on 
the  decree  which  was  entered  in  January,  1875,  and  without 
taking  into  consideration  several  years  of  accumulated  interest 
on  the  other  incumbrances. 

Appellants  allowed  the  premises  to  be  sold  on  some  of  these 
claims,  and  appellee  was  forced  to  buy  them  in  to  protect  its 
interests.  Appellants  have  failed  to  pay  the  taxes  for  years, 
and  appellee  has  been  compelled  to  pay  $580.80  taxes  thereon, 
and  there  was,  at  the  time  the  motion  was  submitted,  $613.56 
unpaid  taxes  due.  Appellee  also  paid  $487.85  for  insurance 
on  the  buildings,  but  the  conduct  of  Elizabeth  Haas  was  such 
that  the  companies  refused  to  reinsure,  and  one  of  them  can- 
celed its  policy.  Appellants  prosecuted  an  unsuccessful 
appeal  from  the  decree  of  foreclosure  to  this  court,  and  have, 
from  the  date  of  the  decree,  been  in  possession  of  the  premises, 
by  their  tenants,  and  have  collected  the  rents  and  have  used 
them  as  a  means  of  support  for  the  family,  allowing  interest 
on  the  several  liens  to  accumulate,  and  leaving  the  taxes 
wholly  unpaid,  and  allowing  some  of  the  incumbrances  to 
culminate  into  Avhat  may  be  valid  legal  title.  It  is  evident 
that  they  have   no  ability  to  or  intention   of  redeeming  the 
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property,  and  are  seeking  to  make  all  out  of  it  they  can,  and 
render  it  as  little  available  to  appellee  as  possible.  The  state- 
ments, in  their  affidavits,  seeking  to  question  the  amount  due 
appellee,  and  for  which  decree  was  rendered,  avail  nothing,  as 
that  matter  is  res  ad  judicata. 

Under  the  peculiar  circumstances  of  the  case,  we  can  not 
say  the  order  of  the  circuit  court  appointing  a  receiver  was 
erroneously  made,  and  the  judgment  of  that  court  must  be 
affirmed. 

Judgment  affirmed. 


James  Hartshorn 

v. 

William  Potroff  et  al. 

Highway — when  party  is  estopped  from  disputing  legality  of  road.  Where  a 
party  over  whose  land  a  road  is  laid  out  by  commissioners  of  highways  accepts 
the  money  awarded  to  him  for  damages  for  the  land  taken,  removes  his  fences, 
giving  possession  of  the  land,  which  is  appropriated,  worked  and  traveled  as 
a  highway,  he  will  be  estopped  from  calling  in  question  the  validity  and 
legality  of  the  road,  or  the  proceedings  establishing  the  same.  The  accept- 
ance of  damages  operates  as  a  waiver  of  whatever  errors  may  have  existed  in 
the  proceedings. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
E.  S.  Leland,  Judge,  presiding. 

Messrs.  Farwell,  Warren  <&  Emerson,  for  the  appellant. 
Mr.  J.  J.  Herron,  for  the  appellees. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

This  record  presents  but  one  question,  and  that  is  whether 
appellant  is  estopped  from  calling  in  question  the  validity  and 
legality  of  the  road.     If  he  is,  we  apprehend  the  fact  will  not 
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be  contended  that  the  commissioners  of  highways  were  justi- 
fied in  removing  the  obstructions  placed  by  appellant  in  the 
road.  After  the  highway  was  laid  out,  appellant  accepted  the 
damages  which  had  been  awarded  him  by  the  commissioners, 
removed  his  fences,  and  the  land  over  which  the  road  was 
laid  was  appropriated  to  the  public  use.  For  a  period  of  about 
five  years,  from  1868  until  1873,  the  road  was  worked  by  the 
proper  authorities,  traveled,  and  in  all  respects  treated  by  the 
property  owners  along  the  line,  the  road  authorities  and  the 
public,  as  a  legal  highway.  Under  such  circumstances,  what 
is  the  law  that  should  control  the  case? 

In  Town  v.  Town  of  Blackberry,  29  111.  137,  where  a  party 
who  had  been  awarded  damages  in  the  laying  out  of  a 
public  highway,  and  who  had  received  the  damages  allowed, 
after  the  damages  were  paid  him  attempted  to  question  the 
legality  of  the  road,  on  account  of  a  defect  in  the  proceedings, 
it  was  said:  "We  do  not  think  the  plaintiff  in  error  is  in  a 
position  to  take  advantage  of  this  delay,  if  there  be  any,  in 
filing  the  papers,  since  the  fact  is,  that  the  then  owner  of  the 
land  taken  for  the  road  received,  on  the  assessment  of  the 
damages,  the  sum  of  $85,  being  the  amount  allowed  to  him 
for  the  right  of  way.  It  is  true,  the  party  receiving  the  money 
had  made  a  colorable  deed  of  the  land  to  his  sons,  but  re- 
mained in  position  to  control  it  and  its  proceeds,  notwith- 
standing his  deed.  After  he  had  received  the  damages,  the 
sons  conveyed  the  land  to  the  plaintiff  in  error,  with  the  in- 
cumbrance of  this  road  upon  it.  He  can  not  be  permitted  to 
say,  now,  that  the  proceedings  were  void,  as  his  grantor  has 
been  paid  in  money  for  so  much  of  the  land  as  is  occupied  by 
the  road." 

In  the  case  of  Bees  v.  The  City  of  Chicago,  38  111.  322,  a 
question  arose,  not  unlike  the  one  presented  by  this  record,  in 
a  case  where  lands  had  been  condemned  for  a  street,  and  it 
was  held,  that  where,  in  the  exercise  of  the  right  of  eminent 
domain,  private  property  is  taken  for  public  use,  condemna- 
tion of  the  lands  effected,  the  damages  assessed,  and  accepted 
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by  the  owners,  who  declare  their  assent  to  the  proceedings, 
the  title  thereby  becomes  divested. 

In  Kile  v.  Town  of  Yellowhead,  80  111.  208,  which  was  a 
prosecution  against  the  appellant  for  obstructing  a  highway, 
it  was  contended  the  proceedings  were  void,  for  the  reason 
they  did  not  conform  to  the  statute.  It  was  there  said: 
"  After  the  road  was  ordered  to  be  opened,  appellant  was  paid 
and  accepted  $75  as  the  amount  of  damages  awarded  him  by 
the  commissioners  of  highways  for  the  location  and  opening 
of  the  highway.  This  estops  him  from  alleging  that  the  pro- 
ceedings were  void." 

The  cases  cited  would  seem  to  be  conclusive  of  the  question 
presented.  The  damages  allowed  appellant  were  awarded  in 
payment  for  that  portion  of  the  land  taken,  and  when  he  re- 
ceived the  money,  and  delivered  the  possession  of  the  land  to 
the  commissioners  of  highways  for  the  use  of  the  public,  we 
are  aware  of  no  principle  of  law  which  would  permit  him  to 
retain  the  money  received  for  damages  and  regain  the  posses- 
sion of  the  land,  on  account  of  some  illegality  in  the  proceed- 
ings. He  parted  with  his  property,  or  at  least  the  use  of  it,  for 
a  valuable  consideration,  which  he  voluntarily  accepted,  and 
whether  the  proceedings  of  the  commissioners  are  legal  or 
illegal,  he  can  not  call  them  in  question.  It  may  be  true  that 
the  road  was  not  laid  out  in  all  respects  in  conformity  to  the 
requirements  of  the  statute,  and  that  a  person  interested,  who 
had  not  received  the  damages  awarded  him,  might  call  in 
question  the  validity  of  the  highway,  but  the  appellant  does 
not  occupy  that  position.  The  acceptance  of  the  damages 
allowed  for  his  land  must  be  regarded  as  a  waiver  of  whatever 
errors  may  have  existed  in  the  proceedings.  Morgan  v.  Ladd, 
2Gilm.  414. 

It  is  true,  the  assessment  of  damages  by  the  commissioners 
in  appellant's  favor,  of  itself  would  not  create  an  estoppel. 
He  was  under  no  obligation  to  accept  the  amount  allowed 
him,  and  had  he  refused  to  do  so,  then  he  would  have  been  in 
a  position  to  insist  that  the  proceedings  were  illegal  or  void; 
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but  when  he  voluntarily  accepted  the  sum  of  $175,  which  the 
commissioners  allowed  him  as  damages  in  payment  for  the 
land  or  its  use,  which  was  taken  for  the  highway,  and  the 
commissioners,  relying  upon  his  acquiescence  in  the  proceed- 
ings, opened  the  road,  and  spent  the  public  money  in  improv- 
ing it  for  public  use,  he  can  not  now  be  heard  to  call  in 
question  the  validity  of  these  proceedings,  which,  by  his  assent, 
he  admitted  to  be  binding  and  legal.  When  appellant  ac- 
cepted the  damages  allowed  in  his  favor,  the  commissioners 
of  highways  had  a  clear  right  to  rely  upon  his  acquiescence, 
and  it  is  now  too  late  for  him  to  undertake  to  question  a  pub- 
lic road  which  was  opened  and  devoted  to  the  use  of  the  pub- 
lic on  the  faith  of  his  acts  and  assent. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Catharine  Blackman 


William  E.  Hawks. 

Acknowledgment — evidence  to  overcome  officer's  certificate.  The  certificate  of 
an  officer  to  the  acknowledgment  of  a  deed  is  conclusive  to  the  same  extent. 
as  that  of  a  record,  and  it  can  be  overcome  only  by  the  most  clear  and  satis- 
factory proof.  The  evidence  of  the  grantor  will  not  be  sufficient  to  overcome 
it,  nor  will  it  be  overcome  by  the  additional  testimony  of  a  witness  that  the 
grantor's  signature  is  not,  in  his  opinion,  in  his  handwriting. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  Edwin  N.  Lewis,  and  Mr.  Henry  Mayo,  for  the 
plaintiff  in  error. 

Messrs.  Blanchard  &  Blanch ard,  for  the  defendant  in 


1878.]  Blackman  v.  Hawks.  513 

Opinion  of  the  Court. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  was  the  owner  in  fee  of  the  land  in  con- 
troversy, and  was  the  wife  of  William  Blackman.  On  the 
6th  day  of  September,  1871,  he  negotiated  a  loan  of  $1200 
from  defendant  in  error,  who  resided  in  the  State  of  Vermont. 
Tillson  acted  as  agent  of  defendant  in  making  the  loan.  To 
secure  the  loan,  plaintiff  in  error  and  her  husband  executed  a 
note  and  a  mortgage  on  the  land  to  defendant  in  error.  On 
the  23d  of  March,  following,  Blackman  negotiated  a  further 
loan  of  $1500,  through  Tillson,  of  defendant  in  error,  and  to 
secure  the  same,  with  his  wife,  gave  a  note  and  mortgage  on 
the  land.  Having  failed  to  pay  the  notes  at  maturity,  by 
virtue  of  a  power  of  sale  contained  in  the  respective  mort- 
gages, defendant  in  error  advertised  the  land  for  sale  on  the 
2d  day  of  August,  1875,  to  raise  the  money  for  the  payment 
of  the  notes.  Plaintiff  in  error  thereupon  filed  a  bill  to  en- 
join the  sale.  She  alleged  in  her  bill  that  she  did  not  execute 
either  of  the  notes  or  mortgages— that  her  signature  was  forged 
thereto.  A  temporary  injunction  was  granted,  but  on  a  hear- 
ing the  court  dismissed  the  bill,  and  complainant  prosecutes 
error  to  reverse  the  decree. 

The  only  question  in  the  case  is,  whether  the  signature  is 
genuine,  and  whether  plaintiff  in  error  executed  and  acknowl- 
edged the  mortgages.  She  denies  that  she  ever  signed  or 
authorized  any  person  to  sign  these  papers,  or  that  she  ever 
appeared  before  the  magistrate  and  acknowledged  the  mort- 
gages, or  either  of  them,  and  did  not  know,  until  June,  1874, 
that  they  purported  to  be  so  acknowledged.  A  witness  also 
testified  that  he  knew  her  signature,  and  had  seen  her  write, 
and  that  he  was  satisfied  it  was  a  forgery.  Her  husband  tes- 
tified that  he  executed  the  papers  in  the  village  of  Marseilles, 
and  says  she  was  present  at  his  store  at  the  time,  and  signed 
some  other  papers,  and  he  gave  her  the  mortgages  to  sign,  and 
supposed  she  had  signed  them.  He  says  he  thinks  she  did  not 
know  what  she  was  signing,  and  was  not  present  when  he 
33—89  III. 
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acknowledged  them,  and  does  not  know  whether  she  acknowl- 
edged the  mortgages ;  that  he  intended  to  have  her  acknowl- 
edge them,  but  it  rained,  and  he  took  the  mortgages  to  the 
justice's  office,  and  it  is  his  impression  that  he  left  them  there 
for  her  to  acknowledge. 

Opposed  to  this  is  the  certificate  of  the  magistrate,  attached 
to  the  mortgages,  indorsed  at  the  time,  and  certifying  that 
she  came  before  him  and  acknowledged  their  execution.  The 
officer  testifies  that  the  certificates  are  his,  but  said  he  did  not 
recollect  the  transaction.  He  is,  however,  certain  that  Mrs. 
Black  man  did  acknowledge  them,  or  he  would  not  have  made 
the  certificates.  There  was,  also,  the  signatures  to  the  notes 
and  mortgages,  and  her  signature  to  the  bill  and  injunction 
bond,  with  which  the  court  below  could  make,  and  no  doubt 
did  make,  comparisons. 

It  has  always  been  held,  that  the  certificate  of  the  officer  to 
the  acknowledgment  of  a  deed  is  conclusive  to  the  same  ex- 
tent that  is  a  record.  It  can,  like  a  record,  only  be  impeached 
for  fraud.  Anciently,  a  married  woman  could  only  release 
her  dower  or  convey  her  real  estate  by  record  of  court,  and 
when  the  power  to  take  acknowledgments  was  conferred  on 
officers,  there  was  the  same,  or  nearly  the  same,  presumptions 
in  favor  of  their  certificates  as  prevailed  in  favor  of  the  record. 
The  officer  acts  under  the  weight  of  his  official  oath,  and  is  disin- 
terested, and  his  certificate  is  entitled  to  great  and  controlling 
weight  until  overcome  by  clear  and  satisfactory  proof.  The 
evidence  of  the  grantor  will  not  overcome  it.  The  question 
has  been  many  times  before  this  court,  and  it  will  be  found 
these  cases  sustain  these  propositions:  Ballance  v.  TJnderhill, 
3  Scam.  453 ;  Graham  v.  Anderson,  42  111.  515 ;  Hill  v.  Bacon, 
43  id.  477;  Martin  v.  Hargardine,  46  id.  322;  Canal  Dock 
Co.  v.  Russell,  68  id.  426;  Liehnon  v.  Harding,  65  id.  505; 
Kerr  v.  Russell,  69  id.  666  ;  Russell  v.  Baptist  Theo.  Union, 
73  id.  337;  and  Wilson  v.  South  Park  Comrs.  70  id.  46.*     In 

*See,  also,  Crane  v.  Crane  et  al.  81  III.  165  ;  Lowell  et  al.  v.  Wren,  80  id.  238; 
Marston  v.  Brittenham,  76  id.  611 ;  Ennor  v.  Thompson,  46  id.  214. 
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this  last  case  it  was  held,  that  the  evidence  of  the  officer  to 
impeach  his  own  certificate  was  entitled  to  little  weight,  as  he 
was  endeavoring  to  impeach  his  own  solemn,  official  act;  that 
when  he  attempted  to  show  he  had  acted  fraudulently  in  mak- 
ing his  certificate,  and  had  certified  to  an  untruth  in  the  most 
solemn  manner,  he  was  not  entitled  to  credit  for  veracity. 

Since  all  persons,  including  parties  to  suits,  have,  with  a 
few  exceptions,  been  by  statute  made  competent  witnesses,  if 
the  evidence  of  the  grantor  should  be  held  sufficient  to  over- 
come the  certificate  of  acknowledgment,  then  most  real  estate 
would  be  held  by  a  slender  and  uncertain  tenure.  Where  the 
value  of  the  property  is  large,  and  the  conscience  of  the 
grantor  weak,  it  would  afford  a  powerful  inducement  for  him 
to  claim  and  swear  that  the  signature  to  his  deed  was  forged, 
and  thus  recover  land  he  had  sold,  and  for  which  he  had  been 
fully  paid. 

Here  we  have  the  certificate  of  the  police  magistrate,  which 
imports  verity.  We  have  the  signature  to  the  notes  and  mort- 
gages, apparently  fair  and  genuine,  unquestioned  until  the 
money  falls  due  and  the  property  advertised  for  sale,  the 
husband,  we  presume,  delivering  the  instruments  with  his 
wife's  signature  attached  to  each,  and  the  magistrate's  certi- 
ficates that  his  wife  had  acknowledged  them  attached  thereto. 
If  these  signatures  were  forged,  the  husband  must  have  known 
and  concealed  the  fact  from  his  wife.  He  must  have  com- 
mitted the  forgery,  or  at  least,  knowing  of  it,  approved  and 
availed  himself  of  it  to  procure  the  loan  of  the  money.  The 
agent  of  defendant  in  error  is  not  shown  to  have  had  the 
least  interest,  beyond  his  commissions,  to  have  perpetrated 
the  crime,  nor  had  the  magistrate  any  inducement  to  do  so, 
except  his  fee  for  making  the  certificates.  The  husband  de- 
nies that  he  did  it,  and  if  the  signature  was  forged,  he  must 
have  done  it,  but  he  says  he  supposed  his  wife  signed  the 
papers.  It  is  true  that  one  witness,  who  was  acquainted  with 
her  writing,  gives  it  as  his  opinion  that  it  is  a  forgery.  We 
all  know  that  it  is  exceedingly  difficult  to  know  handwriting 
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where  we  see  it  daily,  so  as  not  to  be  readily  mistaken,  hence 
this  is  but  slight  corroboration  of  the  evidence  of  plaintiff  in 
error;  and  the  comparison  of  her  genuine  handwriting  to  the 
bill  and  injunction  bond,  may  have  afforded  convincing  evi- 
dence to  the  court  below  that  the  instruments  were  genuine. 

We  have  carefully  considered  the  evidence,  and  from  it  we 
are  satisfied  that  plaintiff  in  error  has  failed  to  overcome  the 
presumption  of  the  genuineness  of  the  instruments  that  is 
afforded  by  the  officer's  certificates  and  his  evidence,  supported 
by  attending  circumstances. 

We  must,  therefore,  concur  with  the  circuit  judge  in  the 
conclusion  he  reached  on  the  hearing,  and  the  decree  is 
affirmed. 

Decree  affirmed. 


The  Connecticut  Mutual  Life  Insurance  Company 


J.  Ward  Ellis,  Admr.  etc. 

1 .  New  trial — finding  from  evidence.  Where  the  evidence,  as  to  the  dis- 
puted facts  of  a  case,  is  contradictory,  it  is  for  the  jury  to  determine  which 
side  is  most  worthy  of  belief,  and  their  finding  in  such  a  case  must  settle  the 
controverted  facts. 

2.  Cross-examination — reading  boohs  to  medical  expert  to  test  his  knowledge. 
Where  a  physician,  as  a  witness,  testifies  to  the  symptoms  of  a  disease 
of  which  a  person  died,  whose  life  was  insured,  and  pronounces  it  delirium 
tremens,  induced  by  the  use  of  intoxicating  liquors,  paragraphs  from  standard 
authors,  treating  of  that  disease,  may  be  read  to  the  witness,  and  he  asked  if 
he  agrees  with  the  author,  on  the  cross-examination,  as  one  of  the  means  of 
testing  his  knowledge,  and  this  is,  in  no  just  sense,  reading  such  books  to  the 
jury.  Great  care  should,  however,  be  taken  by  the  court  to  confine  such 
cross-examination  within  reasonable  limits,  and  to  see  that  the  quotations 
read  are  so  fairly  selected  as  to  present  the  author's  views  on  the  subject  of 
examination. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 
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Messrs.  Isham  &  Lincoln,  for  the  appellant. 

Messrs.  Shorey  &  Shaffner,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  policy  declared  on  was  issued  by  the  Connecticut 
Mutual  Life  Insurance  Company,  insuring  the  life  of  Milton 
T.  Hamilton,  since  deceased.  It  contained  a  proviso,  that  in 
case  the  assured  "  shall  become  so  far  intemperate  as  to  impair 
his  health  or  induce  delirium  tremens,  *  *  *  this  policy 
shall  be  void  and  of  no  effect."  The  pleas  filed  to  the  decla- 
ration were,  1st,  general  issue,  2d,  a  violation  of  a  condition 
of  the  policy,  by  becoming  so  far  intemperate  as  to  impair 
the  health  of  the  assured,  and  3d,  a  violation  of  a  condition  of 
the  policy  by  becoming  so  far  intemperate  as  to  induce  delirium 
tremens  in  the  assured.  The  plea  of  the  general  issue  was 
withdrawn  by  leave  of  court,  and  the  trial  was  had  on  the 
issues  made  by  the  replications  to  the  special  pleas.  On  the 
first  trial,  the  jury  failed  to  agree  and  were  discharged,  but  on 
the  second  trial,  they  found  the  issues  for  plaintiff  and  assessed 
his  damages  at  the  amount  due  on  the  policy.  A  motion 
made  for  a  new  trial  was  overruled  by  the  court,  and  judgment 
rendered  on  the  verdict.  The  insurance  company  brings  the 
case  to  this  court  on  appeal. 

On  the  errors  assigned,  two  principal  objections  are  made 
in  the  argument  against  the  judgment:  First,  the  verdict  is 
manifestly  against  the  weight  of  the  evidence,  and,  second, 
the  court  below'  erred  in  allowing  medical  books  to  be  read 
before  and  to  the  jury,  and  to  be  used  as  evidence  to  contra- 
dict a  witness.  Other  minor  matters  are  discussed,  but  they 
are  not  deemed  of  sufficient  importance  to  be  remarked  upon. 

But  a  single  issue  was  made  on  the  trial,  viz:  whether  the 
assured  had  been  guilty  of  a  violation  of  a  condition  of  the 
policy  by  becoming  so  far  intemperate  in  the  use  of  intoxi- 
cating drinks  as  to  impair  his  heaith  or  induce  delirium  tremens. 
On  this  branch  of  the  case,  the  evidence  is  irreconcilably  con- 
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Aiding.  A  verdict  either  way,  no  error  of  law  intervening  at 
the  trial,  would  not  be  disturbed,  under  the  practice  that  pre- 
vails in  this  court,  The  attending  physician  diagnosed  the 
disease  of  which  the  assured  died  as  delirium  tremens,  induced 
by  the  intemperate  use  of  alcoholic  drinks.  Other  witnesses, 
who  stated  they  were  well  acquainted  with  the  personal  habits 
of  the  assured,  all  say  he  was  a  man  of  intemperate  habits. 
A  physician,  called  as  an  expert  in  answer  to  a  hypothetical 
question  based  on  the  witness7  understanding  of  the  testimony, 
pronounced  the  disease  of  which  assured  died  as  a  typical  case 
of  delirium  tremens.  On  the  other  hand,  there  were,  perhaps, 
a  greater  number  of  witnesses  who  say  they  were  well  and  in- 
timately acquainted  with  assured,  and  that  he  was  not  addicted 
to  the  intemperate  use  of  intoxicating  liquors.  Witnesses 
that  were  with  him  in  his  last  sickness  say  the  assured  had  no 
delirium  until  after  he  took  the  medicine  prescribed  by  the 
attending  physician.  These  latter  witnesses  are  all  non-pro- 
fessional, but  they  say  the  assured  was,  in  the  first  place, 
afflicted  with  diarrhea  and  afterwards  with  congestive  chills. 
It  is  certain,  the  assured,  in  his  last  sickness,  had  delirium, 
but  whether  it  was  induced  by  the  use  of  intoxicating  liquors 
or  by  the  effects  of  hypodermic  injections  of  morphine  upon  a 
system  intolerant  of  that  drug,  was  a  question  of  fact  fairly 
submitted  to  the  jury,  to  be  found  as  any  other  fact  in  the  case. 
On  the  question  of  fact  involved,  it  is  not  necessary  to  express 
an  opinion  as  to  the  weight  of  the  evidence.  That  was  the  pro- 
vince of  the  jury,  and  it  Avas  for  them  to  determine,  as  to  the 
testimony  given  by  the  parties,  that  which  was  most  worthy  of 
belief.  This  much  may  be  fairly  said, — there  is  quite  as  much 
evidence  the  assured  died  of  congestive  chills  as  that  he  died 
of  delirium  tremens,  and  that  the  delirium  manifested  was 
either  the  effects  of  medicine  taken  or  of  the  disease  itself. 
How  the  truth  is  can  only  be  known  from  the  finding  of  the 
jury,  and  that,  we  must  regard  as  settling  the  controverted 
facts. 
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On  the  other  point  made,  no  medical  books  were  read  to 
the  jury  as  evidence  or  for  any  other  purpose,  and  it  will  not 
be  necessary  to  discuss  the  admissibility  of  such  evidence. 
But,  on  cross-examination  of  the  attending  physician,  who 
made  a  diagnosis  of  the  disease  of  which  the  assured  died,  and 
pronounced  it  delirium  tremens,  paragraphs  from  standard 
authors,  that  treat  of  that  disease,  were  read  to  the  witness, 
and  he  was  asked  whether  he  agreed  with  the  authors,  and 
that  is  complained  of  as  error  hurtful  to  the  cause  of  defend- 
ant. The  testimony  of  this  witness  was  of  the  utmost  impor- 
tance, and  certainly  plaintiff  was  entitled  to  reasonable  latitude 
in  the  cross-examination.  The  witness  had  given  the  symp- 
toms of  the  disease  with  which  the  assured  was  affected  and 
pronounced  it  delirium  tremens,  and  as  a  matter  of  right,  plain- 
tiff might  test  the  knowledge  possessed  by  the  witness,  of  that 
disease,  by  any  fair  means  that  promised  to  elicit  the  truth. 
It  will  be  conceded,  it  might  be  done  by  asking  proper  and 
pertinent  questions,  and  what  possible  difference  could  it  make 
whether  the  questions  were  read  out  of  a  medical  book  or 
framed  by  counsel  for  that  purpose.  Ordinarily,  the  limits 
of  cross-examination  of  a  witness  are  within  the  sound  discre- 
tion of  the  court,  and,  usually,  the  greatest  latitude  is  allow- 
able that  can  be  consistently  given,  for  the  discovery  of  the 
truth.  The  witness  in  this  case  stated  that  he  had  read  text 
books  that  he  might  be  able  to  state  why  he  "diagnosed  the  case 
as  delirium  tremens."  Assuming  to  be  familiar  with  standard 
works  that  treat  of  delirium  tremens,  it  was  not  unfair  to  the 
witness  to  call  his  attention  to  the  definitions  given  in  the 
books,  of  that  particular  disease,  and  asking  him  whether  he 
concurred  in  the  definitions.  How  could  the  knowledge  of  the 
witness,  of  such  subjects,  be  more  fully  tested?  That  is,  in  no 
just  sense,  reading  books  to  the  jury  as  evidence,  or  for  the 
purpose  of  contradicting  the  witness.  The  rule  announced 
may  be  liable  to  abuse.  Great  care  should  always  be  taken 
by  the  court  to  confine  such  cross-examination  within  reason- 
able limits,  and  to  see  that  the  quotations  read  to  the  witness 
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are  so   fairly  selected  as  to  present  the  author's  views  on  the 
subject  of  the  examination. 

That  the  cross-examination  was  in  the  presence  and  hearing 
of  the  jury,  could  not,  of  course,  be  avoided,  as  the  witness 
was  examined  in  open  court. 

No  material  error  appearing  in  the  record,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


John  A.  Leighton 

v. 
T.  Cummings  &  Co. 

Evidence — time  of  payment,  when  not  material.  Where  payment  of  a  note 
sued  on  is  claimed  and  testified  to  by  the  defendant,  and  denied  by  the  party 
to  whom  it  is  said  to  have  been  paid,  the  date  of  the  alleged  payment  is  not 
material,  and  it  is  error  to  so  instruct  the  jury,  although  the  defendant  testifies 
positively  as  to  the  time. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Mr.  P.  H.  Sanford,  for  the  appellant. 

Messrs.  "Williams,  McKenzie  &  Calkins,  for  the  appel- 
lees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit,  commenced  by  T.  Cummings  &  Co.,  before 
a  justice  of  the  peace,  against  John  A.  Leigh  ton,  J.  N.  Con-* 
ger,  Fred.  WyckofF  and  Oneida  Exchange  Bank,  to  recover 
money  claimed  to  have  been  collected,  or  to  be  due  on  two 
promissory  notes  against  said  Leigh  ton  which  had  been  sent 
by  the  plaintiffs  to  Oneida  Exchange  Bank  for  collection. 

Oneida  Exchange  Bank  was  a  private  institution,  of  which 
J.  N.  Conger  was  sole  proprietor. 
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Upon  appeal  to  the  circuit  court,  the  plaintiffs  recovered  a 
verdict  and  judgment  against  the  defendant,  Leighton,  the 
suit  having  been,  before  judgment,  dismissed  as  to  all  the 
other  defendants.  The  defendant,  Leighton,  appealed  to  this 
court. 

There  was  evidence  of  the  mailing  of  the  notes  to  J.  N. 
Conger,  at  Oneida,  Knox  county,  Illinois,  for  collection. 
Conger,  and  one  Murdock  who  was  employed  in  the  bank, 
testified  that  they  did  not  receive  the  notes  by  due  course  of 
mail,  and  had  no  knowledge  that  they  were  ever  received  by 
any  one  at  Oneida,  and  that  they  were  not  paid  to  them. 
Conger  testified  that  there  was  a  boy,  Clarence  Conger,  in  his 
bank,  who  often  went  to  the  post  office  for  the  mail,  and  that 
when  he  was  away,  Clarence  Conger  or  Murdock,  or  whoever 
was  there,  got  the  mail  and  would  open  his  correspondence, 
and  admitting  that  he  would  be  liable  for  the  money  due  on 
the  notes  if  Leighton  had  paid  it  to  Clarence  Conger.  Defend- 
ant, Leighton,  and  another  witness,  testified  that  Leighton  paid 
the  notes  to  Clarence  Conger  in  Oneida  on  the  4th  day  of 
October,  1873.  Clarence  Conger  testified  that  Leighton  did 
not  pay  the  notes  to  him,  and  there  was  his  and  other  testi- 
mony that  he  was  in  Chicago  on  October  4,  1873. 

The  court  below  instructed  the  jury  to  the  effect  that  the 
time  of  the  alleged  payment  to  Clarence  Conger  on  the  4th 
day  of  October,  1873,  as  testified  to  by  Leighton,  was  material, 
and  that  if  the  proof  showed  that  Clarence  Conger  was  in  Chi- 
cago on  that  day,  so  that  the  payment  could  not  have  been 
made  to  him  at  Oneida  on  that  day  as  testified  to  by  Leigh- 
ton, then  the  jury  should  find  for  the  plaintiffs.  And  an 
instruction  on  behalf  of  the  defendant  was  refused,  that  if 
payment  was  made  to  Clarence  Conger,  the  time  of  payment 
was  not  material,  and  that  if  payment  was  made  by  Leighton 
at  any  other  day  than  October  4,  1873,  the  jury  should  find 
for  the  defendant. 

This  ruling  of  the  court  was  wrong.  The  fact  of  payment 
was  the  material   fact,  and  the  time  of  payment  was  immate- 
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rial.  The  witnesses  might  have  been  mistaken  as  to  the  day  of 
payment,  although  they  did  testify  positively  that  it  was  on 
October  4,  1873;  and  if  the  jury  believed,  from  the  evidence, 
that  the  payment  was  in  fact  made,  they  should  have  been  left 
at  liberty  to  so  find,  and  for  the  defendant,  although  they 
did  not  believe  it  was  made  on  October  4,  1873,  as  testified. 

Questions  are  raised  upon  such  a  joinder,  as  there  was  here, 
of  different  defendants  in  different  causes  of  action,  and  in  re- 
spect of  challenges  of  jurors  by  some  of  the  defendants  against 
the  will  of  others;  but  as  they  will  not  arise  upon  another 
trial,  all  the  other  defendants  being  dismissed  from  the  suit,  it 
is  unnecessary  to  consider  them. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Major  Noble 


Catharine  Nugent  et  al. 

1.  Agency — token  payment  to  agent  is  good.  Payments  made  to  an  agent  are 
good  and  obligatory  upon  the  principal  in  all  cases  where  the  agent  is  author- 
ized to  receive  payment,  either  by  express  authority,  or  by  that  resulting 
from  the  usage  of  trade,  or  from  the  particular  dealings  between  the  parties. 

2.  Where  a  person  procured  a  loan  of  money  from  a  party  living  some  dis- 
tance away  in  the  country,  on  deed  of  trust  security,  taking  one  of  the  notes 
payable  to  himself,  and  fixed  the  terms  of  the  loan,  and  the  proof  showed  that 
such  person  for  a  number  of  years  was  the  general  agent  of  the  lender  in  the 
city  to  loan  and  collect  moneys  for  him,  and  that  such  person  furnished  him 
with  statements  of  moneys  received  on  his  account  and  reinvested  or  paid  to 
him,  and  that  several  of  the  payments  made  by  the  borrower  had'  been  paid  to 
him  by  such  agent,  and  various  payments  of  interest  after  the  maturity  of  the 
debt,  it  was  held,  the  principal  was  bound  by  subsequent  payments  made  to  such 
agent,  without  notice  given  by  him  to  the  borrower  not  to  pay  to  him. 

3.  Same — when  special.  The  authority  of  an  agent  being  limited  to  a  par- 
ticular business,  does  not  make  it  special ;  it  may  be  as  general  in  regard  to 
that  as  if  its  range  was  unlimited. 
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4.  Same.  The  act  of  a  general  agent,  or  one  whom  a  man  puts  in  his  place 
to  transact  all  his  business  of  a  particular  kind,  will  bind  the  principal  so 
long  as  the  agent  keeps  within  the  scope  of  his  authority,  though  he  may  act 
contrary  to  his  private  instructions. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Mr.  H.  C.  Irish,  for  the  appellant. 

Mr.  F.  H.  Dickey,  and  Mr.  John  Johnson,  Jr.,  for  the 
appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  question  here  arises  upon  bill  filed  to  foreclose  a  deed  of 
trust  executed  by  appellee  Catharine  Nugent,  whilst  sole  and 
unmarried,  to  one  Runyan,  as  trustee,  to  secure  the  payment 
of  certain  notes  executed  by  her  to  appellant,  and  cross-bill 
by  appellees  against  appellant,  to  have  the  notes  declared  paid 
and  the  deed  of  trust  and  notes  canceled,  etc.  The  decree 
below  was  in  favor  of  appellees  upon  the  cross-bill,  denying 
the  foreclosure  prayed  by  appellant. 

The  proofs  show  that  the  notes  secured  by  the  deed  of  trust 
were  paid  by  appellee  Catharine  long  before  the  filing  of  the 
bill  to  foreclose,  to  Runyan,  though  not  surrendered  up  or 
canceled,  and  that  Runyan,  thereupon,  executed  to  her  a  for- 
mal release  of  the  deed  of  trust. 

The  only  question  is,  whether  Runyan  was  authorized  to 
receive  the  payment  of  the  notes. 

The  general  principles  of  the  law  applicable  to  the  question 
are  well  settled. 

Payments  made  to  an  agent  are  good  and  obligatory  upon  the 
principal,  in  all  cases  where  the  agent  is  authorized  to  receive 
payment,  either  by  express  authority,  or  by  that  resulting  from 
the  usage  of  trade,  or  from  the  particular  dealings  between  the 
parties.     Story  on  Agency,  §  429. 
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The  authority  of  an  agent  being  limited  to  a  particular 
business,  does  not  make  it  special;  it  may  be  as  general  in 
regard  to  that  as  if  its  range  was  unlimited.  Anderson  v. 
Coonley,  21  Wendell,  279.  The  acts  of  a  general  agent,  or 
one  whom  a  man  puts  in  his  place  to  transact  all  his  business 
of  a  particular  kind,  will  bind  the  principal  so  long  as  the 
agent  keeps  within  the  scope  of  his  authority,  though  he  may 
act  contrary  to  his  private  instructions.  The  United  States 
Life  Insurance  Co.  v.  The  Advance  Co.  80  111.  549 ;  Harris  v. 
Simmerman  et  al.  81  id.  413. 

It  was  said  in  Doan  et  al.  v.  Duncan,  17  111.  274,  "  We 
should  not  confound  the  extent  of  the  agent's  authority, 
whether  limited  or  unlimited,  with  the  nature  of  the  agency, 
whether  general  or  special.  *  *  *  Either,  acting  within 
the  general  scope  of  the  authority  held  out  to  the  world  by 
the  principal,  will  bind  him.  And  this  may  be  shown  by 
the  usual  acts  of  such  agent  in  his  principal's  business,  or 
by  permitting  and  acquiescing  in  such  acts  when  known  to 
him,  as  well  as  by  express  authority  and  direction.  The 
policy  and  reason  of  the  rule  is  for  the  protection  of  the  inno- 
cent, who  deal  upon  the  faith  of  such  authority  as  the  prin- 
cipal holds  out  or  permits  as  being  authorized  and  sanctioned 
by  him.  If  an  innocent  party  is  to  suifer,  it  shall  fall  upon 
him  who  enables  the  supposed  agent,  under  his  authority,  to 
impose  on  others.  See  also,  Story  on  Agency,  §  127;  2  Kent's 
Com.  (8  ed.)  798-9,  side  614. 

There  were  three  notes  secured  by  the  deed  of  trust,  one  for 
$500,  and  the  other  two  for  $25  each.  Appellee  Catharine 
Nugent,  then  being  unmarried  and  bearing  the  name  of  Catha- 
rine Myers,  borrowed  $500,  and  the  note  for  that  amount  was 
given  for  the  principal,  and  the  other  two  for  interest  to  accrue 
on  the  loan.  She  testifies  that  she  went  to  Runyan's  office  and 
applied  to  him  to  borrow  the  money;  that  Runyan  informed 
her  there  was  a  gentleman  in  the  country  from  whom  he  could 
obtain  it;  that  on  the  day  she  got  the  money  she  again  went  to 
Runyan's  office,  signed  the  papers  he  prepared  for  her  to  sign, 
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and  got  the  money;  that  she  did  not  meet  appellant,  or  even 
know  the  name  of  the  man  from  whom  the  money  had  been 
obtained.  She  says  that  she  did  not  know  the  nature  of  the 
papers  she  signed;  that  her  brother-in-law  had  told  her  what- 
ever Runyan  did  -would  be  right,  and  she,  therefore,  trusted 
entirely  in  him;  and  that  Runyan  told  her  when  she  came  in 
and  paid  money,  he  would  give  her  a  receipt.  She  made  pay- 
ments, from  time  to  time,  taking  Runyan's  receipts,  until  she 
completed  the  payment  of  all  that  was  due  on  the  notes.  When 
she  made  final  payment  she  asked  for  the  $500  note,  and  Run- 
yan  said  he  was  busy,  just  then ;  that  there  was  a  gentleman  in 
the  country  had  got  it  that  was  away  traveling,  and  he  had  not 
time  to  get  it  for  her.  She  says  he  then  gave  her  the  release 
of  the  trust  deed.  She  denies  that  she  ever  knew  that  the  ap- 
pellant owned  the  money,  or  claimed  to  own  it,  until  shortly 
before  he  filed  his  bill.  Runyan  testifies,  corroborating  her 
fully  as  to  the  fact  and  mode  of  payment,  his  giving  her  re- 
ceipts and  the  release  of  the  deed  of  trust,  etc.  He  says,  fur- 
ther, that  he  loaned  the  money  to  appellee  Catharine  as 
appellant's  agent,  and  that  it  has  all  been  paid  in  full;  and  he 
makes  this  response  in  answer  to  one  of  the  interrogatories 
propounded  to  him :  "  I  was  authorized  to  receive  the  pay- 
ments, by  Major  Noble;  I  had  full  authority  from  him  to  col- 
lect any  and  all  moneys  that  were  owing  to  him,  at  that  time, 
and  had  such  authority  for  more  than  ten  years  prior  to  July, 
1876,  and  to  use  the  money  or  reloan  it,  as  I  might  think  best. 
In  fact,  everything  due  him  in  Chicago  was  charged  to  me, 
and  I  controlled  the  same  as  though  it  were  my  own." 

He  also  testifies  to  paying  appellant  $200  of  the  money  paid 
him  by  the  appellee  Catharine,  on  the  $500  note ;  that  appel- 
lant never  gave  him  notice,  prior  to  July,  1876,  that  he  must 
not  collect  funds  due  from  the  appellee  Catharine,  or  from  any 
one  else;  that  appellant  called  at  his  office,  twice  each  year,  to 
settle,  and  receive  such  funds  as  he  might  wish  out  of  the  col- 
lections made  by  witness,  and  the  remainder  was  left  in  the 
hands  of  witness.     He  says  the  $500  note  was  not   paid  at 
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maturity,  and  that  appellee  Catharine  could  not  pay  it  then ;  that 
he,  witness,  had  the  right  to  collect  or  not,  as  he  saw  fit ;  that 
he  had  the  absolute  control  of  all  moneys  of  appellant  loaned 
in  or  about  Chicago,  and  could  extend  on  time  or  foreclose, 
as  he  saw  fit ;  that  appellee  Catharine  was  a  working  woman 
and  could  not  raise  as  much  money  as  a  business  man,  but 
could  pay  in  small  installments,  and  he  permitted  her  to  do  so. 
In  response  to  another  interrogatory,  he  says :  "As  I  before 
stated,  the  matter  was  solely  under  my  control,  and  not  under 
Major  Noble's.  It  was  for  me  to  say  whether  I  would  accept 
money,  release  deeds,  or  extend  the  times  of  payment.  This 
authority  was  given  me  by  him  and  never  countermanded  by 
him."  And  again  he  says:  "I  kept  a  book  account  with 
Major  Noble;  he  has  a  copy  of  it,  but  I  am  not  in  a  position  to 
give  you  a  copy  of  it,  as  you  request."  This  deposition  was 
taken  in  Lincoln,  Nebraska. 

Without  entirely  discrediting  this  evidence  it  is  impossible 
to  say  that  Runyan's  authority  to  receive  the  money  was  not 
ample.  The  circumstance  that  the  notes  were  not  surrendered, 
as  against  clear  proof  that  they  were  paid  to  a  person  having 
authority  to  receive  payment,  amounts  to  nothing.  Their 
possession  is  simply  presumptive  evidence  of  non-payment, 
which  may  always  be  overcome  by  proof  that  they  were  in 
fact  paid. 

Appellant  directly  contradicts  appellee  Catharine,  as  to 
several  material  matters  testified  to  by  her,  and  denies  in  toto 
Runyan's  evidence  as  to  his  authority  to  make  collections  for 
him.  We  think  there  are  several  circumstances,  about  which 
there  is  no  dispute,  that  go  very  far  to  corroborate  Runyan's 
evidence. 

The  notes  were  all  payable  at  Runyan's  office,  and  one  of 
the  $25  notes  was  payable  directly  to  him.  Appellant  lived 
in  the  country,  some  distance  from  Chicago,  but  had  no  other 
place  in  the  city  in  which  to  transact  his  business  than  Run- 
yan's  office.  He  admits  to  attending  there,  twice  a  year,  to 
receive  moneys  due  him.     He  admits  that  Runyan  made  out 
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statements,  from  time  to  time,  which  he  presented  to  him, 
showing  moneys  collected  for  him,  etc.,  but  fails  to  produce 
such  statements.  He  admits  the  payment  of  the  two  smaller 
notes,  the  payment  of  $200,  and  also  payments  of  interest  to 
March,  1873,  September,  1873,  March,  1874,  September,  1874, 
March,  1875,  September,  1875,  and  to  March,  1876,  on  the 
$500  note,  all  received  by  him  from  Runyan.  The  principal 
note  matured  September  21,  1871,  and  he  was  authorized  by 
the  deed  of  trust  to  then  proceed  to  have  the  property  covered 
by  it  sold  for  non-payment  of  the  note.  Runyan's  deed 
releasing  the  deed  of  trust  bears  date  June  30,  1873,  and  it 
was  filed  for  record  on  the  5th  of  July,  following.  Appellant 
makes  no  pretense  that  he  ever  called  upon  appellee  Catharine, 
in  regard  to  this  matter,  until  June,  1876.  His  admissions, 
then,  show  that  for  nearly  five  years  he  looked  only  to  Run- 
yan  in  regard  to  this  matter,  receiving  money  from  him  from 
time  to  time,  as  Runyan  reported  it  collected,  and  strongly 
corroborate  the  view  that  Runyan  had  the  entire  control  of 
the  collection.  Appellant  says  he  was  introduced  to  appellee 
Catharine  at  Runyan's  office,  when  she  got  the  money,  and 
that  Runyan  then  told  her  that  the  money  belonged  to  appel- 
lant. He,  however,  admits  that  Runyan  did  all  the  writing; 
that  he  himself  lay  back  on  the  sofa  and  took  no  part  in  the 
conversation,  and  simply  took  the  papers  after  they  were  exe- 
cuted, when  Runyan  gave  them  to  him.  He  does  not  deny 
what  she  says  Runyan  told  her  about  making  payments.  And 
so,  we  think,  all  the  circumstances  show  that  appellee  Catha- 
rine was  justified  in  assuming  that  Runyan  had  authority  to 
receive  the  payments,  whatever  was  the  actual  relations  be- 
tween him  and  appellant. 

It  looks  very  much  as  if  the  circumstance  of  Runyan's  sub- 
sequent insolvency  may  have  materially  changed  the  view 
in  which  appellant  regarded  him. 

In  our  opinion  the  evidence  amply  sustains  the  decree,  and 
it  will,  therefore,  be  affirmed. 

Decree  affirmed. 
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Ambrose  Moriarty 

v. 

Paul  Stofferan. 

1.  Replevin — plaintiff  must  have  right  of  possession.  In  an  action  of  re- 
plevin, it  is  essential  that  the  plaintiff  should  be  entitled  to  the  possession  of 
the  property  at  the  time  when  the  writ  is  sued  out. 

2.  Where  a  party  is  induced  to  sell  property  and  take  a  note  of  the  pur- 
chaser, and  another,  upon  false  and  fraudulent  representations  as  to  the 
amount  of  property  owned  by  the  security,  he  may  rescind  the  contract  by 
offering  to  return  the  note,  but  he  can  not  maintain  replevin  for  the  property 
sold  until  he  does  do  so,  and  demands  the  property. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Stofferan  against 
Moriarty.  The  property  claimed  consisted  of  a  pair  of  mules 
and  a  mare.  Stofferan  sold  the  property  to  Moriarty  at  the 
price  of  $310,  on  a  credit  of  one  year,  and  to  secure  the  pay- 
ment of  the  price  accepted  a  promissory  note,  signed  by  Mori- 
arty and  Mclnerny.  The  plaintiff  claimed,  upon  the  trial, 
that  in  negotiating  the  trade,  Moriarty  and  Mclnerny  assured 
him  that  Mclnerny  was  the  owner  of  eighty  acres  of  land,  free 
from  incumbrance.  The  defendant  claimed  that  the  represen- 
tation made  on  that  subject  was  simply  that  he  was  the  owner 
of  eighty  acres  of  land.  The  proof  showed  that  Mclnerny 
owned  eighty  acres  of  land,  but  it  was  subject  to  an  incum- 
brance of  a  mortgage  for  $1000,  and  the  only  material  fact  in 
dispute  between  the  parties  on  the  trial  was,  whether  the  rep- 
resentation was  or  was  not  made  by  Moriarty  and  Mclnerny 
that  the  land  was  free  from  incumbrance. 

The  plaintiff,  upon  ascertaining,  as  he  supposed,  that  he 
had  been  deceived  in  relation  to  the  responsibility  of  Mclnerny, 
proceeded  immediately  to  sue  out  a  writ  of  replevin,  and  did 
not  demand  a  return  of  the  property  or  offer  to  rescind  the 
contract  and   surrender  the   note,  until   after   the  writ  of  re- 
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plevin  was  issued  and  the  sheriff  had  gone  to  the  residence  of 
Moriarty  for  the  purpose  of  seizing  the  property.  Stofferan 
recovered  in  the  circuit  court,  and  Moriarty  appeals  to  this 
court. 

Mr.  M.  B.  Wright,  and  Mr.  Robert  Doyle,  for  the  ap- 
pellant. 

Messrs.  Blades,  Kay  &  Evans,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  an  action  of  replevin'  it  is  essential  that  the  plaintiff 
should  be  entitled  to  the  possession  of  the  property  at  the 
time  when  the  writ  is  sued  out.  Assuming  the  plaintiff's 
version  of  the  facts  to  be  true,  he  was  not  entitled  to  the  pos- 
session of  this  property  at  the  time  that  he  commenced  his 
action.  If  his  allegations  be  true,  he  undoubtedly  had  a  right 
to  rescind  the  contract  by  offering  to  return  the  note.  He, 
however,  was  not  in  a  condition  to  bring  his  action  until  he 
had  offered  to  return  the  note  and  demanded  the  property. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Town  of  Lyons 


Edward  C.  Cooledge  et  al. 

1.  Judgment — not  void  for  irregularity  or  error.  The  fact  that  a  town  is  not 
given  all  the  time  allowed  by  law  to  plead  to  the  action  after  proper  service, 
does  not  render  the  judgment  taken  too  soon  a  nullity,  however  erroneous  and 
irregular  it  may  be. 

2.  Same — laches  in  not  procuring  writ  of  error  to  reverse.  The  fact  that  a 
town,  against  whom  an  erroneous  judgment  has  been  recovered,  was  prevented 
by  accident,  or  otherwise,  from  suing  out  a  writ  of  error  for  its  reversal,  is  no 
defense  to  an  application  for  a  mandamus  to  compel  the  auditing  of  the  judgment 
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as  a  town  charge,  especially  when  the  town  might  have  procured  a  writ  of 
error  within  the  five  years,  but  did  not  through  negligence. 

3.  Town  auditors — compelled  by  mandamus  to  audit  judgment.  A  judgment 
against  a  town,  under  the  township  system,  is  made  a  town  charge,  and  the 
board  of  town  auditors  have  no  discretion  or  power  to  refuse  to  audit  and  cer- 
tify the  amount  necessary  to  satisfy  the  same,  and  if  they  refuse,  they  will  be 
compelled  to  do  so  by  mandamus. 

4.  Former  adjudication — not  binding  on  one  not  a  party.  A  decree,  at  the 
suit  of  several  tax-payers,  perpetually  enjoining  the  collection  of  a  town  tax 
levied  to  pay  a  demand  or  debt  against  the  town,  on  the  ground  that  the  debt 
was  fraudulently  contracted,  does  not  bind  or  conclude  the  holder  of  such 
demand,  who  is  not  made  a  party  to  the  suit,  and  who  afterwards  obtains 
judgment  against  the  town.  If  such  a  decree  affected  such  party,  it  should 
have  been  interposed  in  the  suit  at  law  in  which  such  judgment  was  obtained. 

5.  Same — conclusive  as  to  legal  defenses  that  might  have  been  made.  A  town 
can  not  go  behind  a  judgment  rendered  against  it  and  question  the  sufficiency 
of  the  cause  of  action  upon  which  it  was  predicated,  in  a  collateral  proceed- 
ing, as,  on  mandamus  to  compel  the  town  auditors  to  audit  the  same  as  a  town 
charge. 

6.  Where  a  bill  to  perpetually  enjoin  the  collection  of  a  judgment,  upon 
the  ground  it  was  recovered  through  collusion  and  fraud,  is  dismissed  for 
want  of  equity,  it  constitutes  a  complete  bar  to  the  same  defense  interposed  to 
a  proceeding  to  enforce  the  auditing  and  payment  of  the  judgment,  and  the 
reasons  assigned  for  the  decision  dismissing  the  bill  are  wholly  immaterial. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  a  petition  for  mandamus,  filed  in  the  circuit  court 
of  Cook  county,  to  compel  the  board  of  auditors  of  the  town 
of  Lyons  to  audit  and  certify  the  amount  due  on  a  certain 
judgment,  recovered  by  appellees  against  the  town,  in  the 
Superior  Court,  on  the  7th  day  of  July,  1870,  for  $6749  and 
costs  of  suit. 

The  answer  to  the  petition  admitted  the  recovery  of  said 
judgment;  that  petitioners  applied  to  the  board  of  auditors  and 
furnished  a  statement  of  said  judgment,  and  requested  the 
board  to  audit  the  same%as  a  town  charge,  and  that  the  board 
refused  to  do  so,  on  account  of  the  unjust  and  fraudulent 
character  of  the  claim,  from  facts  within  their  own  knowledge, 
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and  from  evidence  produced  before  them  while  sitting  as  such 
board  of  auditors;  that  such  evidence  proved  to  the  satisfac- 
tion of  said  board,  and  the  facts  are,  that  said  judgment  was 
recovered  by  fraudulent  collusion  between  said  petitioners 
and  Alfred  Ward,  supervisor  of  the  town;  that  the  claim  of 
petitioners  arose  out  of  a  contract  made  secretly  and  by  fraud- 
ulent collusion  between  petitioners  and  the  commissioners  of 
highways  of  said  town,  for  macadamizing  a  half  mile  of  street, 
for  $9000,  being  three  times  the  actual  cost  or  value  of  the 
work,  and  that  said  commissioners  and  Ward  were  interested, 
by  collusion  with  petitioners,  in  the  proceeds  of  said  contract; 
that  the  commissioners  of  highways  had  no  legal  authority  to 
make  such  contract ;  that  they  had  appropriated  and  expended 
all  the  money  they  were  authorized  to  raise,  and  that  had 
been  raised,  or  was  at  the  disposal  of  said  town,  or.  of  said 
commissioners,  for  road  purposes  in  said  town,  during  the 
term  of  office  of  said  commissioners ;  that  Ward  paid,  out  of 
moneys  of  the  town,  the  difference  between  the  amount  of  said 
judgment  and  the  contract  price,  and  also  paid  $500  on  the 
judgment  to  petitioners,  through  such  fraudulent  combination 
and  collusion;  that  before  commencement  of  suit  on  which 
said  judgment  was  recovered,  to-wit,  in  1869,  said  claim  of 
petitioners  was  included  in  the  town  charges  reported  by  the 
town  clerk  to  said  supervisor,  Ward,  to  be  levied  as  a  part  of 
the  town  taxes  for  1869,  and  the  whole  amount,  to-wit,  $9000, 
was  returned  to  the  board  of  supervisors  of  the  county,  by 
Ward,  with  other  town  taxes  for  1869,  aud  was  included  in 
the  tax  levy,  and  entered  on  the  collector's  book  for  that  year; 
that  the  collector  received  his  book,  with  the  usual  warrant, 
in  December,  1869,  and  was  proceeding  to  collect  the  taxes, 
when,  in  January,  1870,  in  the  Superior  Court,  John  Went- 
worth  and  other  large  tax-payers  in  said  town  filed  a  bill  in 
chancery,  praying  for  an  injunction  against  the  collection 
of  said  town  tax,  by  reason  of  the  fraudulent  and  illegal  char- 
acter of  petitioners'  claim,  as  aforesaid;  that  Ward,  supervisor, 
and    the    collector,    appeared    in    said   suit    by   counsel,   and 
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answered  the  bill,  and  on  final  hearing,  in  April,  1870,  an 
injunction  was  granted  and  made  perpetual,  in  said  cause, 
against  the  collection  of  said  town  tax,  on  account  of  the  un- 
just, fraudulent  and  illegal  claim  of  petitionee  included 
therein;  that  said  suit  at  law  was  then  commenced  by  peti- 
tioners against  the  town,  and  Ward,  as  supervisor,  willfully, 
and  by  fraudulent  collusion  with  plaintiffs,  permitted  said 
judgment  to  be  entered  by  default,  although  he  well  knew 
that  the  claim  was  fraudulent  and  void  against  the  town,  and 
could  not  be  enforced,  in  law  or  equity,  if  contested;  that 
Ward  has  departed  this  life,  and  his  estate  is  insolvent,  and 
the  town  has  no  remedy  for  his  default  or  neglect  in  not  at- 
tending to  the  interests  of  the  town  in  said  suit,  or  for  the 
wrongful  payment  of  moneys  by  him  to  petitioners. 

The  replication  to  the  answer  averred,  that  after  the  rendi- 
tion of  said  judgment,  to-wit,  in  October,  1872,  said  town  filed 
a  bill  in  chancery,  in  said  Superior  Court,  against  petitioners, 
and  therein  claimed  the  several  grievances,  and  especially 
the  fraud,  collusion  and  conspiracy  set  up  in  the  foregoing 
answer,  and  prayed  for  an  injunction  against  said  judgment; 
that  answer  and  replication  were  filed,  and  the  cause  heard, 
and  bill  dismissed  for  want  of  equity  March  1,  1875.  And 
no  other  proceedings  were  ever  taken  to  set  aside  or  reverse 
said  judgment,  and  the  same  remains  a  proper  town  charge, 
and  should  be  audited,  etc. 

The  rejoinder  to  the  replication  averred,  that  in  said  action 
in  said  replication  mentioned,  it  was  found  and  adjudged  by 
the  court  that  the  town  had  a  remedy  at  law  by  prosecution 
of  a  writ  of  error  from  said  judgment  to  the  Supreme  Court, 
upon  the  ground  that  said  judgment  was  improperly  ren- 
dered, without  authority  of  law  and  before  said  town  was  in 
default,  said  town  being  entitled  to  thirty  days  to  plead  after 
service  of  summons,  by  statute,  whereas  its  default  was  entered 
and  judgment  rendered  on  the  thirteenth  day  after  such  ser- 
vice; and  that  said  bill  was  dismissed  only  for  the  reason  that 
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said  town  had  a  remedy  at  law,  by  prosecution  of  such  writ 
of  error. 

Defendants  further  averred,  that  all  the  records  and  files 
of  court,  in  said  cause,  wherein  said  judgment  was  rendered, 
were  destroyed  by  fire,  Oct.  8  and  9,  1871,  and  had  not  been 
restored  at  the  date  of  rendering  the  decree  in  said  chancery 
suit;  that  immediately  after  the  termination  of  said  chancery 
suit,  to-wit,  April  20,  1875,  the  town  filed  its  petition  in  said 
Superior  Court,  wherein  petitioners  were  made  defendants,  to 
have  the  record  of  said  judgment  restored  according  to  law; 
that  summons  was  duly  issued,  and  returned  May  5,  1875, 
served  on  Moody  and  Leitch,  Cooledge  not  found;  that  alias 
summons  was  duly  issued  against  Cooledge,  to  the  next  term  of 
court,  and  returned  not  found,  and  that  service  could  not  be 
had  on  him,  and  his  attorney  refused  to  enter  his  appearance ; 
and  because  no  service  could  be  had  on  Cooledge  before  the 
expiration  of  five  years  after  rendition  of  judgment,  the  town 
was  unable  to  procure  the  restoration  of  the  record  in  time 
to  prosecute  a  writ  of  error  from  the  Supreme  Court  thereon. 

A  general  demurrer  to  said  rejoinder  was  sustained  by  the 
court,  and  defendants  abiding  by  their  pleading,  judgment 
was  rendered  for  petitioners,  and  a  peremptory  mandamus 
ordered,  requiring  the  board  of  auditors  to  audit  and  certify 
the  amount  of  said  judgment  and  interest,  less  the  sum  of 
$500  paid  thereon  by  the  town,  as  a  town  charge,  to  the  board 
of  county  commissioners  of  Cook  county. 

The  town  of  Lyons,  one  of  the  defendants  in  said  mandamus 
proceedings,  appealed  to  this  court. 

Mr.  Geoege  Scovilee,  for  the  appellant. 

Mr.  Allan  C.  Story,  for  the  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

The  judgment  recovered  by  the  appellees,  in  1870,  against 
the  town  of  Lyons,  in   the   Superior  Court  of  Cook  county, 
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though  irregular,  was  not  void.  Process  had  been  issued,  and 
served  upon  the  supervisor  of  the  town,  as  required  by  the  act 
of  1861,  and  from  the  date  of  such  service  the  court  had  such 
jurisdiction  of  the  defendant  that  its  subsequent  proceedings 
were  not  void,  however  erroneous  they  may  have  been.  It  is 
probable  the  judgment  by  default  would  have  been  reversed 
on  error  or  appeal,  .but  the  mere  fact  the  defendant  was  not 
allowed  all  the  time  given  him  by  law  to  plead  to  the  action 
does  not  so  vitiate  the  judgment  as  to  make  it  a  nullity  and 
subject  to  collateral  attack. 

In  Whitwell  v.  Barbier,  7  Cal.  63,  it  is  said  :  "  The  true 
test  is,  whether  the  omission  complained  of  is  of  the  sub- 
stance of  the  act  required  to  be  performed.  If  of  the  substance, 
then  the  judgment  is  a  nullity;  if  of  form,  only  an  irregularity. 
In  the  case  before  us,  the  judgment  is  attacked  collaterally, 
upon  the  ground  that  the  defendant,  although  served  with 
process,  was  not  given  the  time  allowed  by  statute  to  appear 
and  answer.  The  defendant  having  been  summoned  to  ap- 
pear on  a  day  certain,  it  can  not  be  said  that  the  court  had 
no  jurisdiction  of  the  person,  so  as  to  make  its  judgment  a 
nullity."  See,  also,  Voorhees  v.  The  Bank,  10  Peters,  468; 
Smith  v.  Bradley,  6  Smedes  &  Marshall,  485;  and  Mooney  v. 
Maas,  22  Iowa,  380. 

It  is  claimed,  the  board  of  town  auditors,  when  called  upon 
to  audit  a  judgment  recovered  against  the  town,  act  in  a 
judicial  or  deliberative  capacity,  and  that  the  writ  of  mandamus 
will  only  lie  to  compel  the  board  to  proceed  and  pass  upon 
the  question  of  the  justice  of  the  demand,  according  to  their 
best  judgment.  This  claim  is  wholly  inadmissible,  and  involves 
an  absurdity.  It  is  plain,  both  from  the  statute  and  from  the 
reason  of  the  case,  the  board  can  have  no  discretion  or  power 
to  refuse  to  audit  a  valid  judgment  against  the  town.  The 
forty-fifth  section  of  the  Township  Organization  law  of  1874, 
which  is  a  re-enactment  of  a  section  to  be  found  in  the  act  of 
1861,  provides  that  whenever  any  controversy  or  cause  of  ac- 
tion shall  exist  between  any  town  and  an  individual,  proceed- 
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ings  may  be  had,  either  at  law  or  in  equity,  for  the  purpose  of 
trying  and  finally  settling  such  controversy,  and  the  judgment 
or  decree  therein  shall  have  the  like  effect  as  in  other  suits  or 
proceedings  of  a  similar  kind  between  individuals  and  corpor- 
ations. By  section  fifty  of  the  same  act  judgments  recovered 
against  a  town  are  made  a  town  charge,  and  by  subsequent 
sections  it  is  made  the  duty  of  the  board  to  audit  and  certify 
such  claims  as  are  town  charges,  and  it  is  expressly  provided 
that  the  moneys  necessary  to  defray  the  town  charges  of  each 
town  shall  be  levied  on  the  taxable  property  in  such  town. 
It  would,  indeed,  be  a  strange  procedure  for  a  party  to  a  suit 
to  pass  in  review  upon  the  justice  of  the  judgment  recovered 
against  him  by  the  solemn  adjudication  of  a  court;  and  if 
boards  of  town  auditors  have  such  discretionary  power,  it  is 
difficult  to  perceive  how  judgment  against  towns  can  have  like 
effect  as  judgments  obtained  in  other  suits  of  a  similar  kind 
between. individuals  and  corporations. 

Mandamus  is  the  proper  remedy  for  enforcing  the  judgment 
against  the  town,  by  compelling  the  board  of  auditors  to  audit 
and  certify  the  amount  necessary  to  satisfy  the  judgment, 
which  is  declared  by  the  law  to  be  a  town  charge,  so  that  the 
same  may  be  included  in  the  amount  of  moneys  to  be  levied 
on  the  taxable  property  in  the  town,  and  when  collected,  paid 
to  the  persons  to  whom  it  has  been  adjudged.  The  People 
ex  rel.  v.  City  of  Cairo,  50  111.  155;  City  of  Olney  v.  Harvey, 
ibid.  454;  Rogers  v.  The  People  ex  rel.  68  id.  154;  Peoria  Co. 
v.  Gordon,  82  id.  435. 

The  decree  for  a  perpetual  injunction,  entered  in  April,  1870, 
in  the  chancery  case  prosecuted  by  Wentworth  and  other  tax- 
payers, to  restrain  the  collection  of  the  town  taxes  of  1869,  is 
not  res  adjudieata  so  far  as  the  appellees  are  concerned,  for 
they  were  not  parties  to  that  litigation.  It  was  res  inter  alios 
acta,  and  the  result  reached  in  no  way  affects  or  concludes 
them.  Besides,  that  decree  was  entered  before  the  suit  was 
commenced  in  which  the  judgment  under  consideration  wTas 
rendered,  and  the  scope  of  the  bill  was  only  to  enjoin  the  col- 
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lection  of  the  tax  levy  of  1869  ;  and  if  it  could  have  been  used 
at  all,  which  we  do  not  admit,  it  should  have  been  urged  in 
the  action  in  which  the  judgment  against  the  town  was  ren- 
dered. The  town  can  not,  in  this  collateral  proceeding,  go 
behind  the  judgment  and  question  the  sufficiency  of  the  cause 
of  action  upon  which  it  was  predicated. 

We  deem,  then,  that  portion  of  the  answer  setting  up  these 
injunction  proceedings  as  wholly  immaterial.  The  only  sub- 
stantial defense  disclosed  by  the  answer  is,  that  the  judgment 
was  procured  by  fraud,  collusion  and  conspiracy.  The  petitioners 
replied,  that  after  the  rendition  of  the  judgment  the  town  filed 
a  bill  in  chancery  against  them  to  impeach  the  judgment  for 
the  very  fraud  set  up  in  the  answer;  that  issues  were  made  up 
on  such  bill  and  the  cause  heard,  and  the  bill  dismissed  for 
want  of  equity.  The  replication  presented  a  complete  bar  to 
the  proposed  defense.  If  the  court  had  found  that  the  judg- 
ment was  fraudulent,  as  charged  in  the  bill,  that  was  enough 
to  set  it  aside  in  chancery  and  justify  a  perpetual  injunction 
against  its  collection.  It  is  the  policy  of  the  law  to  give  to 
every  one  his  day  in  court,  but  it  is  equally  its  policy  not  to 
encourage  litigation.  Where  a  controversy  has  been  once  de- 
cided by  a  court  of  competent  jurisdiction,  it  can  not  again  be 
brought  into  litigation  between  the  same  parties. 

The  demurrer  was  properly  sustained  to  the  rejoinder  filed 
to  the  replication.  It  was  incompetent  to  plead  the  reasons 
that  induced  the  chancellor  to  dismiss  the  bill.  The  fraud 
alleged  was  involved  in  the  cause  submitted  for  decision,  and 
we  must  presume  that  if  it  had  been  satisfactorily  established 
the  court  would  have  so  found  and  decreed.  The  fact  that 
the  court  did  decide,  and  the  results  of  that  decision  are  the 
matters  that  are  material,  the  reasons  given  by  the  court  in 
arriving  at  the  conclusion  reached  are  wholly  immaterial. 
The  averments  in  the  rejoinder,  in  reference  to  the  destruction 
by  fire,  in  October,  1871,  of  the  files  and  records  in  the  cause 
wherein  the  judgment  against  the  town  was  rendered,  and  the 
inability  to  serve  a  summons  on  Cooledge,  in  the  proceedings 
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instituted  to  restore  the  record,  are  also  immaterial.  The 
statute  allowed  five  years  for  suing  out  a  writ  of  error,  and 
if  the  town  was  prevented  by  accident,  or  otherwise,  from  suing 
out  such  writ,  it  was  simply  a  misfortune,  but  it  did  not  change 
the  law.  But  the  town,  by  its  own  showing,  was  guilty  of 
laches.  There  was  a  period  of  about  fifteen  months  after 
judgment,  and  before  the  fire,  in  which  the  writ  might  have 
been  prosecuted  and  the  record  obtained.  Then  the  petition 
to  restore  the  record  was  not  filed  until  April  20,  1875,  and 
no  excuse  is  given  for  riot  even  then  getting  service  on  Cool- 
edge  by  publication,  under  the  provisions  of  the  Burnt  Records 
act.  Moreover  the  writ  might  have  been  issued,  and  the  case 
continued  in  this  court  until  the  record  was  restored  and  cer- 
tified. If,  as  is  urged,  an  unjust  claim  has  been  imposed  upon 
the  town,  it  has  been  through  its  own  gross  negligence  or  that 
of  its  officers  and  agents. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
circuit  court  must  be  affirmed. 

Judgment  affirmed. 


John  H.  Martin 


Allen  D.  Johnson. 

1.  Instruction — must  restrict  jury  to  the  evidence.  An  instruction  which 
does  not  restrict  the  jury  to  the  evidence  in  the  case,  is  improper.  Therefore, 
an  instruction,  in  an  action  of  trespass  for  an  assault  and  battery,  that  the 
jury  are  the  sole  judges  of  the  amount  of  damages  which  the  plaintiff  should 
recover,  without  stating  that  the  damages  should  be  estimated  from  the  evi- 
dence, is  erroneous. 

2.  Same — should  not  embody  facts  on  one  side.  Where  a  part  of  the  facts  of 
a  case  are  prominently  brought  before  the  jury  in  an  instruction,  it  will  be 
erroneous,  as  calculated  to  mislead  or  prejudice  the  jury.  The  office  of  an 
instruction  is  not  an  argument  of  facts,  but  its  sole  object  is  to  inform  the 
jury  of  the  law  of  the  case  arising  from  the  testimony. 
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Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  Charles  Blanchard,  for  the  appellant. 

Mr.  A.  W.  Hand,  and  Mr.  E.  F.  Bull,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trespass,  to  recover  damages  for  an 
assault  and  battery.  To  the  declaration  the  defendant  pleaded 
the  general  issue  and  son  assault  demesne.  Plaintiff  replied  to 
the  second  plea,  1st,  de  injuria;  2d,  new  assignment.  To 
the  new  assignment  defendant  pleaded  not  guilty,  and  the 
issues  were  submitted  to  a  jury.  After  the  testimony  had 
been  introduced,  and  the  jury  were  about  to  retire  to  consider 
of  their  verdict,  plaintiff  withdrew  the  new  assignment,  and 
defendant  entered  a  motion  to  discharge  the  jury,  on  the 
ground  that,  in  legal  effect,  the  suit  was  dismissed  by  the 
withdrawal  of  the  new  assignment.  The  court  overruled  the 
motion,  and  defendant  excepted  to  the  decision. 

The  judgment  recovered  by  the  plaintiff  in  this  case  will 
have  to  be  reversed,  on  account  of  erroneous  instructions,  and 
when  the  cause  goes  back  for  another  trial,  as  the  parties  will 
have  the  right  to  make  such  amendment  of  the  pleadings  as 
may  be  thought  desirable,  and  as  the  facts  may  warrant,  it 
will  be  of  no  practical  importance  to  decide  the  question  of 
pleading  presented. 

By  the  fifth  instruction,  given  for  the  plaintiff,  the  jury  were 
instructed  that  they  were  the  sole  judges  of  the  amount  of 
damages  which  the  plaintiff  should  recover,  without  being  told 
that  the  damages  should  be  estimated  from  the  evidence  intro- 
duced on  the  trial.  It  was  the  province  of  the  jury  to  deter- 
mine the  damages  plaintiff  should  recover,  if  any,  but  these 
damages  should  be  determined  from  the  evidence,  and  from 
that  alone;  and  an  instruction  which  did  not  restrict  the  jury 
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to  the  evidence,  was  improper.      City  of  Freeport  v.  Isbell,  83 
111.  440. 

The  eighth  instruction,  given  for  the  plaintiff,  was  as  fol- 
lows: 

"The  jury  are  further  instructed,  on  part  of  the  plaintiff, 
that  if  they  find,  from  the  evidence,  the  facts  in  this  case  to  be 
as  follows,  that  is  to  say:  That  on  the  11th  day  of  May,  1875, 
the  defendant  came  to  the  office  where  the  plaintiff  and  wit- 
ness Case  were  playing  a  game  of  checkers ;  that  the  defendant 
interfered  and  meddled  with  the  game  ;  that  plaintiff,  while 
sitting  in  his  chair  and  having  made  no  advances  towards  the 
defendant,  said,  in  substance,  that  it  was  not  fair  for  defendant 
to  interfere  with  the  game,  and  that  he  wished  that  he  would 
attend  to  his  own  business,  and  that  defendant,  in  reply  to 
this,  stated  that  there  had  been  enough  of  this,  and  advanced 
towards  the  plaintiff  and  assaulted  him  ;  that  defendant,  in 
making  such  assault,  came  against  the  plaintiff,  and  in  the 
melee  they  both  fell  to  the  floor,  the  defendant  being  on  top  ; 
that  in  order  to  avoid  a  blow  from  the  defendant,  or  to  pre- 
vent being  injured  by  him  in  the  fall,  the  plaintiff  put  out  his 
hand  to  ward  off  an  anticipated  injury,  but  did  not  strike  or 
attempt  to  strike  at  the  defendant ;  that  the  defendant,  under 
such  circumstances,  caught  the  plaintiff's  finger  in  his  mouth 
and  bit  the  same,  and  thereby  caused  an  injury  to  the  plaintiff, 
there  being  no  attempt  on  the  part  of  the  plaintiff  to  assault 
the  defendant;  —  then,  in  such  case,  defendant  can  not  justify 
the  assault  upon  the  plaintiff  on  the  ground  that  it  was  made 
in  apparent  necessary  self-defense." 

This  mode  of  instructing  juries  has  often  been  condemned. 
Hatch  v.  Marsh,  71  111.  371  ;  Homes  v.  Hale,  id.  552  ;  Ogden 
v.  Kirby,  79  id.  561  ;  Evans  v.  George,  80  id.  51. 

It  is  utterly  impracticable  to  embody  all  the  facts  of  a  case 
in  an  instruction  ;  and  where  a  part  of  the  facts  are  promi- 
nently brought  before  the  jury  in  an  instruction,  as  was  done 
in  this  instance,  the  instruction  is  sure  to  mislead  the  jury. 
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On  the  trial  of  a  cause,  the  facts  in  the  case  can  be  argued 
before  the  jury  by  the  respective  parties,  and  in  this  manner 
such  facts  as  are  deemed  to  be  controlling  can  be  given  prom- 
inence ;  but  the  office  of  an  instruction  is  not  an  argument  to 
the  jury  of  the  facts,  but  its  sole  object  is  to  inform  the  jury 
what  the  law  of  the  case  is,  arising  upon  the  testimony. 

Under  the  former  decisions  of  this  court  the  instruction  was, 
wrong,  and  it  could  do  no  less  than  prejudice  the  jury  in  favor 
of  the  plaintiff.  The  judgment  will  be  reversed  and  the  cause 
remanded. 

Judgment  reversed.  - 


Caroline  Klein 


Carrie  Seibold. 

1.  Purchaser — not  protected  against  true  owner  on  sale  by  one  having  no  title.' 
A  mere  naked  possession  in  a  vendor  will  not  hold  good  against  the  true  owner, 
and  the  latter  may  pursue  his  property  and  recover  it  from  a  purchaser  without 
notice,  when  he  has  done  nothing  to  estop  him  from  asserting  his  title.  The, 
purchaser  must  look  to  his  vendor  on  the  implied  warranty  of  title. 

2.  Where  a  husband  takes  the  personal  property  of  his  wife  and  sells  the 
same  to  a  third  person,  and  she  is  not  present  at  the  sale,  or  afforded  an  oppor- 
tunity to  give  notice  of  her  rights,  and  has  made  no  sale  to  her  husband,  or 
delivery  to  him  under  any  contract  of  sale,  she  will  not  be  estopped  from  as- 
serting her  title  as  against  the  purchaser,  though  he  had  no  notice  of  her  title. 
A  vendor  usually  can  not  transfer  any  better  or  greater  title  than  he  himself 
holds. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Carrie  Seibold, 
against  Caroline  Klein,  for  a  lot  of  furniture,  consisting  of 
two  easy  chairs,  one  sofa,  four  upholstered  chairs,  one  bureau, 
one  extension  table,  a  gold  watch  and  chain,  a  silver  pitcher, 
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six  silver  knives  and  six  silver  spoons  and  one  picture.     The 
property  not  being  replevied,  the  suit  proceeded  in  trover. 

Messrs.  Willett  &  Hening,  for  the  appellant. 

•  Mr.  M.  D.  Brown,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  Charles  Seibold,  the  husband  of  appellee, 
went  to  reside  with  appellant,  who  was  the  aunt  of  appellee; 
that  appellee  refused  to  live  with  him  away  from  her  people,  and  - 
he  lived  with  her  aunt  for  about  nine  months  before  his  death. 
He  sold  to  the  aunt  the  property  in  controversy  about  six  months  , 
before  his  death.  Appellee  made  no  claim  ,  to  the  property 
until  a  short  time  after  her  husband  died,  when  she  and  her 
brother  went  to  appellant's  house,  and  she  swears  she  de- 
manded it,  and  appellant  refused  to  give  it  to  her.  The  latter 
testified  that  appellee  offered  to  purchase  the  property,  and 
proposed  to  give  $125  for  it,  but  she  declined  to  take  that 
sum,  but  offered  to  take  $150.  There  seems  to  be  no  doubt 
that  appellee  was  the  owner  of  the  property,  nor  does  it  ap- 
pear that  the  husband  had  any  power  to  sell  it. 

Appellee  brought  suit  in  trover  before  a  justice  of  the  peace. 
The  writ  was  served  by  reading,  but  appellant  refused  to  sur- 
render the  property  to  the  officer.  A  trial  was  had  in  trover, 
and  the  jury  found  a  verdict  for  plaintiff  for  $150,  and  defend- 
ant appealed  to  the  circuit  court.  A  trial  was  afterwards  had 
.in  that  court,  resulting  in  a  verdict  for  $165,  and  plaintiff  re- 
mitted $15,  and  the  court  rendered  judgment  for  $150  and 
costs,  and  defendant  appeals  to  this  court  and  asks  a  reversal. 

It  is  urged,  that  as  appellee  permitted  her  husband  to  re- 
move this  property,  and  to  afterwards  sell  it,  without  any 
objection  or  protest,  she  is  estopped  to  claim  and  recover  it. 
There  is  no  evidence  that  she  was  present  when  the  sale  was  made, 
and  failed  to  object  or  claim  the  property,  or  even  that  she 
knew  her  husband  had  sold  it.     Whilst  possession  of  personal 
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property  is  prima  facie  evidence  of  title,  it  may  be  overcome, 
and  the  true  ownership  shown  by  any  legitimate  evidence. 
Nor  can  a  person  usually  sell  and  transmit  any  better  or 
greater  title  than  he  holds.  A  mere  naked  possession  in  a 
vendor  will  not  hold  good  against  the  true  owner,  and  he  may 
pursue  his  property  and  recover  it  from  a  purchaser,  without 
notice.  As  a  protection  to  such  purchasers,  the  common  law 
implies  a  warranty  of  title  by  a  vendor  of  chattels,  and  the 
purchaser  has  his  remedy  against  his  vendor  in  case  his  title 
fails.  See  Faweett  v.  Osborn,  32  111.  411,  where  this  question 
is  fully  discussed.  That  is  decisive  of  this  case.  The  cases 
cited  by  counsel  for  appellant  are  not  applicable  to  the  case  at 
bar. 

We  fail  to  see  that  appellee  did  anything  to  estop  her  from 
suing  for  and  recovering  the  property.  She  was  not  present 
when  the  sale  was  made.  She  had  not  sold  it  to  him  on  con- 
ditions to  be  performed  by  him,  and  delivered  the  property 
under  such  sale.  She  had  given  him  no  bill  of  sale  or  other 
documentary  evidence  of  ownership,  nor,  in  fact,  did  she  do  any 
act  that  should  preclude  her  from  claiming  the  property. 
Hence,  the  court  did  not  err  in  giving  the  instruction  without 
the  modification  that  appellant  claims  should  have  been  made. 
There  was  no  evidence  on  which  to  base  a  modification,  that  the 
jury  should  find  for  defendant  if  plaintiff  had  done  any  act 
that  amounted  to  an  estoppel. 

There  is  no  error  in  this  record,  and  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 
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Charles  Creighton 


Patrick  Sanders. 

1.  Statute  of  Frauds — parol  leasing — part  performance.  A  verbal  con- 
tract for  the  leasing  of  real  estate  for  the  period  of  five  years  is  within  the 
Statute  of  Frauds,  and  can  not  be  made  a  ground  of  defense  to  an  action  by 
the  landlord  to  recover  the  possession  of  the  premises.  Part  performance  does 
not,  at  law,  take  the  case  out  of  the  operation  of  the  statute. 

2.  Landlord  and  tenant — extent  of  term.  Under  a  verbal  lease  of  prem- 
ises for  five  years  at  a  monthly  rent,  the  most  that  the  tenant  who  has  gone 
into  possession  can  claim  is,  that  the  leasing  was  from  month  to  month,  and 
that  he  is  therefore  entitled  to  thirty  days'  notice  to  terminate  the  tenancy. 

3.  Same — sufficiency  of  notice  to  terminate  term.  When  a  tenant  goes  into 
possession  of  real  estate  under  a  verbal  leasing  for  a  term  of  five  years,  at  a 
monthly  rental,  which  is  voidable  under  the  Statute  of  Frauds,  the  tenancy 
will  be  terminated  by  thirty  days'  notice  from  the  landlord  showing  such 
intention,  although  the  notice  may  assign  a  wrong  reason,  as,  the  non-payment 
of  rent. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  forcible  detainer,  brought  by  Patrick 
Sanders  against  Charles  Creighton,  before  a  justice  of  the 
peace,  for  the  possession  of  certain  real  estate  in  the  city  of 
Chicago,  and  taken  by  appeal  to  the  circuit  court,  where  a  trial 
was  had  resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff. 

The  weight  of  the  evidence  seems  to  show  that  the  defend- 
ant having,  for  several  years  before,  been  in  the  possession  of 
the  premises  as  a  tenant  of  the  plaintiff,  on  the  fourth  day  of 
July,  1872,  the  parties  verbally  agreed  for  the  leasing  of  the 
same  premises  to  the  defendant  for  the  term  of  five  years  from 
July  1,  1872,  for  $15  per  month  rent.  It  was  also  shown, 
and  not  disputed,  that  defendant,  in  a  few  days  after  such  ver- 
bal contract,  commenced  and  finally  erected  a  two-story  addi- 
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tion  to  the  dwelling  house  already  upon  the  premises,  which 
cost  over  $500. 

The  defendant  continued  to  occupy  the  premises  under  such 
leasing  until  after  this  suit  was  brought,  and  paid  all  rent  up 
to  May  1,  1874,  since  which  time  no  rent  appears  to  have  been 
paid.  On  November  26,  1875,  the  plaintiff  caused  to  be 
served  upon  the  defendant  a  notice,  as  follows : 
"To  Charles  Creighton: 

"You  are  hereby  notified  that,  in  consequence  of  your  de- 
fault in  the  payment  of  the  rent  for  the  months  of  May,  June, 
July,  August,  September,  October,  November  and  December, 
1874,  and  for  the  months  of  January,  February,  March,  April, 
May,  June,  July,  August,  September  and  October,  1875,  of 
the  premises  now  occupied  by  you,  being  situate,"  etc.,  (de- 
scribing them,)  "I  have  elected  to  determine  your  lease,  and 
you  are  hereby  notified  to  quit  and  deliver  up  possession  of 
the  same  on  or  before  the  first  day  of  January,  A.  D.  1876. 

Chicago,  Nov.  19,  1875.  Patrick  Sanders." 

There  was  no  proof  of  any  demand  of  the  rent  prior  to  the 
giving  of  such  notice. 

Mr.  Pliny  B.  Smith,  for  the  appellant. 

Messrs.  Mattock  &  Mason,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Conceding  the  contract  for  leasing  was  for  a  period  of  five 
years,  as  defendant  insists  it  was,  still,  as  it  was  a  mere  verbal 
contract,  and  never  reduced  to  writing,  it  was,  for  that  reason, 
within  the  operation  of  the  Statute  of  Frauds,  and  could  not 
be  made  a  ground  of  defense  to  an  action  by  the  landlord  to 
recover  possession  of  the  premises.  The  fact  there  was  a  part 
performance  of  the  contract  does  not,  at  law,  take  the  case  out 
of  the  operation  of  the  Statute  of  Frauds.  So  this  court  has 
expressly  ruled  in  Warner  v.  Hale,  65  111.  395,  and  Wheeler 
v.  FranhenthaL  78  id.  124. 
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The  utmost  defendant  can  claim  is,  that  the  leasing  was 
from  month  to  month,  and  therefore  he  was  entitled  to  thirty 
days'  notice  to  terminate  the  tenancy.  Thirty  days'  notice  of 
the  landlord's  election  to  terminate  the  tenancy  was  in  fact 
given,  and  although  the  landlord  may  have  stated  the  wrong 
reason  for  it,  nevertheless  it  was  thirty  days'  notice  to  quit 
and  surrender  the  premises,  and  that  was  all  defendant  was 
entitled  to  under  the  laAV.  He  was  not  and  could  not  be  in 
doubt  that  it  was  the  intention  of  the  landlord  to  put  an  end 
to  the  existing  tenancy,  and  the  notice  given  was  effectual  for 
that  purpose,  although  it  may  not  have  been  as  accurately 
worded  as  it  might  have  been. 

The  instructions  given  for  plaintiif  are  not  so  variant  from 
the  law,  as  we  understand  it,  as  to  have  misled  the  jury,  nor 
do  we  perceive  any  error  in  the  refusal  of  the  court  to  give  the 
instructions  asked  by  defendant.  The  latter  do  not  present  the 
law  as  applicable  to  the  case,  and  the  court  did  right  in  refus- 
ing to  give  them. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Mathias  Leucker 


Nicholas  Steileu. 

1.  Seduction — proof  of  seduction.  Proof  of  sexual  intercourse  between  the 
defendant  and  the  plaintiff's  minor  daughter  while  living  with  her  father, 
followed  by  pregnancy,  confinement  and  the  birth  of  a  child,  is  proof  enough  of 
seduction  to  sustain  a  suit  by  the  father. 

2.  Damages — whether  excessive.  In  an  action  by  a  father  for  the  seduction 
of  his  minor  daughter  and  getting  her  with  child,  $500  damages  was  held 
not  to  be  excessive,  even  though  no  arts  were  used  to  induce  the  daughter's 
consent. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

35—89  III. 
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Statement  of  the  case. 

This  was  an  action  of  trespass,  brought  by  the  appellee 
against  the  appellant,  for  the  seduction  of  plaintiif  's  daughter, 
Catharine  Steileu. 

The  declaration  contained  but  one  count,  charging'that  the 
defendant,  on  December  25,  1874,  and  on  divers  other  days 
between  that  day  and  the  commencement  of  this  suit,  in  said 
Cook  county,  with  force  and  arms,  etc.,  assaulted,  debauched 
and  carnally  knew  one  Catharine  Steileu,  then  and  from  thence 
hitherto  being  the  daughter  and  servant  of  the  plaintiif, 
whereby  the  said  Catharine  became  pregnant  and  sick  with 
child,  and  so  remained  for  a  long  time  then  next  following, 
by  means  of  which  said  several  premises,  she,  the  said  Catha- 
rine, from  the  day  first  above  mentioned  hitherto,  there  be- 
came and  was  unable  to  do  or  perform  the  necessary  affairs 
and  business  of  the  plaintiif,  and  whereby  the  plaintiif,  during 
all  that  time,  lost  and  was  deprived  of  the  services  of  his  said 
daughter  and  servant;  and  also,  by  means  of  the  premises, 
the  plaintiif  was  obliged  to,  and  did  necessarily  pay  out  divers 
sums  of  money,  in  the  whole  amounting  to  $100,  in  and  about 
the  nursing  and  taking  care  of  the  said  Catharine  Steileu,  his 
daughter  and  servant,  and  other  wrongs  the  defendant  to  the 
plaintiif  then  and  there  did,  etc. 

The  defendant  pleaded  the  general  issue.  A  trial  was  had, 
resulting  in  a  verdict  and  judgment  of  $500  for  the  plaintiff. 

Catharine  Steileu  testified,  she  was  eighteen  years  old,  and 
had  always  lived  with  her  father,  except  that  about  three  years 
before,  she  worked  at  defendant's  about  five  weeks.  That 
defendant  was  the  husband  of  her  mother's  half-sister.  That 
after  she  left  his  house  she  went  to  his  saloon  for  some  beer. 
AVhen  she  went  she  was  sick.  He  took  her  in  the  second 
room,  did  not  say  anything,  but  took  her  under  her  arms  and 
put  her  down  on  a  lounge,  laid  himself  on  her.  He  hurt  me. 
Did  not  do  that  but  once.  I  didn't  say  anything  nor  did  he. 
I  did  not  scream  or  cry  out.  He  made  me.  He  said  if  I 
hollered  he  would  whip  me.  After  he  got  through  I  went  home. 
I  went  there  again  for  beer  some  weeks  afterwards.     He  did 
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not  attempt  anything  next  time.  I  continued  at  my  father's. 
I  was  delivered  at  my  father's.  When  this  occurred  he  made 
me  no  promises  and  did  not  kiss  me.  I  was  in  the  room  about 
half  an  hour. 

Mr.  S.  Ashton,  for  the  appellant, 

Contended,  that  the  proof  showed  no  seduction,  and  that  the 
plaintiff,  before  he  would  be  entitled  to  recover,  must  show, 
in  addition  to  illicit  intercourse,  that  the  daughter's  consent 
was  obtained  by  flattery,  promises  or  other  artifices  used  by  the 
defendant.  Delvee  v.  Boardman,  20  Iowa,  446.  That  if  it  be 
claimed  the  term  seduction,  used,  is  a  mere  fiction,  and  that  the 
suit  is*  based  upon  loss  of  services,  then  the  damages  were 
excessive,  there  being  in  the  proof  no  element  of  seduction 
shown. 

In  this  class  of  cases  the  rule  is,  that  it  is  competent  to  show 
particular  instances  of  the  daughter's  previous  lascivious  con- 
duct, as  her  previous  misconduct  may  be  shown  in  mitigation 
of  damages.  It  was  also  claimed,  that  evidence  of  previous 
unchaste  conduot  is  admissible  in  mitigation.  '  Bracyv.  Kibbe, 
31  Barb.  273 ;  Zerfing  v.  Mowrer,  2  Green,  520. 

Testimony  relating  directly  to  facts  bearing  on  the  relations 
of  persons  whose  conduct  is  in  question,  is  a  part  of  the  res 
gestce,  and  is  proper.      Threadgool  v.  Litsgot,  22  Mich.  271. 

When  the  proof  shows  merely  criminal  connection,  without 
seduction,  the  damages  should  be  confined  to  the  loss  of  ser- 
vices and  the  expenses  incurred  by  the  plaintiff,  resulting  from 
the  act.     Hill  v.  Wilson,  8  Blackf.  123. 

Mr.  T.  A.  Moran,  for  the  appellee: 

Bouvier  defines  seduction,  as  "the  act  of  a  man  in  seducing 
a  woman  to  commit  unlawful  sexual  intercourse  with  him." 
It  does  not  appear  that  any  particular  length  of  time  is  needed 
to  be  spent  in  the  endeavor  to  have  intercourse  with  a  woman, 
to  make  it  seduction.  If  the  defendant,  by  taking  this  girl 
in  his  arms  and  laying  her  upon  the  lounge,  and  handling  her 
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for  a  moment  in  a  lascivious  manner,  so  aroused  her  passion 
as  to  cause  her  to  consent  to  have  sexual  intercourse,  or  if  he 
took  her  into  the  room,  and  by  the  use  of  the  influence  he  had 
over  her  by  reason  of  being  her  uncle,  or  by  fear,  caused  by 
his  threats,  he  succeeded  in  hushing  her  outcries,  preventing 
her  resistance  and  obtaining  a  passive  submission  to  his  em- 
braces, that  would  be  a  seduction,  within  the  meaning  of  that 
term. 

Counsel  also  cited  Kennedy  v.  Shea,  110  Mass.  147  ;  Furman 
v.  Apphgate,  3  Zab.  28;    White  v.  Murtland,  71  111.  250. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  for  the  seduction  of  plaintiff's  daughter, 
which  resulted  in  a  verdict  and  judgment  for  plaintiff,  for 
$500  damages.     The  defendant  appealed. 

The  evidence  shows,  that  at  the  time  of  the  act  complained 
of,  the  daughter  was  living  with  her  father,  and  was  about 
fifteen  years  of  age,  and  that  the  defendant  was  her  uncle  by 
marriage,  he  being  the  husband  of  her  mother's  sister  or  half- 
sister;  that  the  girl  became  pregnant  and  was  delivered  of  a 
child,  the  result,  as  the  girl  testified,  of  an  act  of  sexual  inter- 
course with  the  defendant.  The  defendant  denied  having 
such  intercourse.  The  testimony  of  the  daughter  was  corrob- 
orated by  that  of  her  father,  the  plaintiff,  of  admissions  made 
by  the  defendant. 

The  point  is  made,  that  there  was  no  seduction  in  the  case. 
If  the  sexual  intercourse,  with  the  result  testified  to,  took 
place,  there  was  enough  of  seduction  to  sustain  the  suit.  All 
that  the  declaration  alleges,  or  need  allege  in  this  respect,  is, 
that  the  defendant  assaulted  and  debauched  and  carnally  knew 
the  daughter.  In  the  case  of  Kennedy  v.  Shea,  110  Mass.  147, 
an  action  for  seduction  it  was  said,  respecting  this  point:  "As 
the  gist  of  the  action  is,  the  debauching  of  the  daughter  and 
the  consequent  supposed  or  actual  loss  of  her  services,  it  is  im- 
material to  the  plaintiff's  claim  under  what  particular  circum- 
stances the  injury  was  wrought,  or  whether  it  was  accompanied 


1878.]  Leucker  v.  Steileu.  549 

Opinion  of  the  Court. 

with  force  and  violence  or  not.  The  action  will  lie,  although 
trespass  vi  et  armis  might  have  been  sustained.  It  would  be 
no  defense  that  the  crime  was  rape  and  not  seduction." 

In  White  v.  Murtland,  71  111.  268,  a  similar  action,  this 
court  said:  "Upon  the  principle  that  plaintiff's  daughter  was 
incapable  of  consenting,  the  fact  that  she  yielded  without  force 
or  seduction  would  not  constitute  a  bar  to  the  action.  Still, 
it  seems  to  be  settled,  and  properly  so,  that  if  a  seduction  be 
not  proved,  damages  for  seduction  should  not  be  given." 

It  is  then  urged,  that  the  damages  are  excessive  if  none  be 
allowed  for  seduction.     We  do  not  so  view  them. 

It  is  further  objected,  that  an  instruction  given  for  the 
plaintiff  was  erroneous,  that  if  the  jury  "shall  believe,  from 
the  evidence,  that  the  defendant  seduced  and  had  sexual  inter- 
course," etc.,  in  that  it  led  the  jury  to  believe  that  it  was  a 
case  of  seduction,  and  that  there  was  no  proof  to  base  such  an 
instruction  upon.  We  can  not  think,  from  the  amount  of  the 
damages  given,  that  the  jury  were  in  any  way  misled,  or  the 
case  of  the  defendant  prejudiced  by  the  instruction.  The  ver- 
dict might  have  been  so  large  as  to  have  justified  a  different 
conclusion. 

There  are  some  objections  made,  as  to  the  admission  and 
rejection  of  testimony,  which  we  regard  as  without  force. 

It  is  objected  that  the  verdict  is  hot  sustained  by  a  prepon- 
derance of  evidence.  The  testimony  was  conflicting.  We 
perceive  no  sufficient  reason  for  setting  aside  the  verdict  on 
the  ground  mentioned. 

The  newly  discovered  testimony  set  up,  was  but  cumulative, 
and  not  sufficient  ground  for  a  new  trial,  according  to  the 
numerous  decisions  of  this  court. 

Finding  no  sufficient  reason  for  the  reversal  of  the  judg- 
ment, it  is  affirmed. 

Judgment  affirmed. 


550  Eberhart  v.  Page.  [Sept.  T. 

Opinion  of  the  Court. 


John  F.  Eberhart 


Joel  S.  Page. 

1.  Practice — affidavit  of  meritorious  defense.  An  affidavit  filed  with  a  plea, 
that  the  defendant  verily  believes  he  has  a  good  defense  to  the  suit  upon  the 
merits,  to  the  whole  of  the  plaintiff's  demand,  being  in  conformity  with  the 
statute,  is  a  sufficient  answer  to  a  motion  for  a  speedy  trial  of  the  cause  out 
of  its  order  on  the  docket,  but  if  the  defendant  files  another  affidavit  in 
answer  to  the  motion,  setting  up  the  facts  relied  upon  as  a  defense,  the  burden 
is  thrown  upon  him  to  state  such  facts  as  the  court  can  see  constitute  a 
meritorious  defense. 

2.  Same — leave  to  file  additional  plea.  Where  sufficient  cause  is  shown,  by 
affidavit,  to  file  an  additional  plea,  verified  by  affidavit,  to  put  in  issue  the  fact 
of  the  guaranty  of  the  note,  it  is  an  abuse  of  discretion  not  to  allow  it. 

3.  Indorsememt — whether  as  guarantor  or  indorser  of  note.  The  indorsement 
of  a  note  in  blank  by  a  third  party,  raises  a  presumption  only,  that  it  is  in- 
tended thereby  to  assume  the  liability  of  a  guarantor,  which  may  be  rebutted 
by  proof  that  the  real  agreement  between  the  parties  was  different. 

4.  Evidence—  to  show  character  of  liability  on  blank  indorsement.  A  third 
person  who  indorses  a  note  in  blank  before  its  delivery  to  the  payee,  may 
show  by  parol  evidence,  in  a  suit  by  the  payee,  that,  by  express  agreement  of 
the  parties,  he  signed  his  name  as  indorser,  and  not  as  guarantor,  and  that 
the  payee  received  the  note  with  the  full  understanding  that  such  person  was 
an  indorser. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  L.  C.  Collins,  Jr.,  and  Mr.  H.  G.  Lunt,  for  the 
appellant. 

Messrs.  Page,  Plum  &  Kelsey,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellee  sued  appellant  in  assumpsit,  as  guarantor  of  a 
promissory  note  executed  by  one  Miller  to  the  Fourth  National 
Bank  of  Chicago,  for  $1,300,  with  interest  at  ten  per  cent  per 
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annum.  Appellant  pleaded  non-assumpsit,  and  filed  an  affi- 
davit with  his  plea  that  he  verily  believed  he  had  a  good 
defense  to  the  suit,  upon  the  merits,  to  the  whole  of  the  plain- 
tiff's demand. 

Appellee  made  a  motion  for  a  speedy  trial  of  the  cause  out 
of  its  order  on  the  docket,  and  appellant,  in  opposition  thereto, 
read  his  plea  and  affidavit,  and  also  the  following  affidavit, 
which  he  then  filed : 

"John  F.  Eberhart,  being  first  duly  sworn,  deposes  and 
says  :  That  he  is  the  defendant  in  the  above  entitled  cause,  and 
that  he  verily  believes  he  has  a  good  defense  to  said  suit,  on 
the  merits,  to  the  whole  of  the  plaintiff's  demand.  And  this 
deponent  further  says,  the  only  cause  of  action  in  said  suit 
is  the  supposed  guaranty,  set  forth  in  the  said  declaration,  and 
for  no  other  cause  whatsoever.  And  deponent  says,  that  when 
he  wrote  his  name  on  the  back  of  said  note,  he  wrote  the 
same  as  an  indorsement,  and  not  as  a  guaranty,  and  that  the 
said  plaintiff  requested  him  to  indorse,  but  not  to  guaranty 
the  said  note ;  and  that  the  said  plaintiff  received  the  said 
note  with  the  full  understanding  that  this  deponent  was  an 
indorser. 

"  That  the  said  plaintiff  informed  the  maker  of  the  said 
note  that  he  would  accept  the  said  note  if  this  deponent  would 
indorse  the  note;  and  it  was  in  pursuance  of  the  offer  of  the 
plaintiff,  thus  made,  and  at  the  request  of  the  maker  of  the 
note,  that  this  deponent  put  his  name  on  the  back  of  said  note 
as  an  indorser;  and  that  it  was  the  express  understanding 
between  this  deponent  and  the  other  parties  to  the  note,  that 
ihis  deponent  was  simply  an  indorser,  and  not  a  guarantor, 
as  charged  in  said  declaration. 

"And  this  deponent  says,  that  the  said  supposed  guaranty, 
which  appears  on  the  copy  of  the  note  filed  in  this  cause,  over 
the  signature  of  this  deponent,  was  not  there  at  the  time  the 
note  was  indorsed  by  this  deponent,  but  was  wrongfully 
placed  on  said  note  more  than  six  years  after  said  note  was 
made,  and  was  put  there  simply  as  a  last  resort  by  the  plain- 
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tiff  to  recover  from  this  deponent,  in  that  manner,  that  which 
he  could  not  ever  recover  against  this  deponent  on  the  origi- 
nal contract,  by  reason  of  the  gross  laches  of  the  plaintiff. 

"And  this  deponent  says,  that  the  plaintiff  had  no  right  to 
write  said  words  of  guaranty  over  the  signature  of  this  depo- 
nent, or  any  words  of  guaranty  whatever,  for  this  deponent  had 
not,  at  any  time,  ever  agreed,  or  consented  in  any  way,  shape 
or  manner,  to  guaranty  said  note;  that  said  note  was  not 
made  in  the  ordinary  course  of  trade  or  business  of  this  de- 
ponent, and  was  not  given  to  secure  any  debt,  or  liability, 
contingent  or  otherwise,  of  this  deponent,  but  that  he  signed 
said  note  as  a  mere  indorser,  at  the  request  of  the  maker  of 
said  note ;  and  that  he  has  never  been  indebted  to  said  plain- 
tiff, in  any  manner,  at  any  time,  except  so  far  as  he  might 
have  incurred  liability  by  placing  his  name  on  the  back  of 
said  note. 

"And  affiant  further  says,  that  during  the  six  years  and 
more  last  past  since  the  giving  of  said  note,  he  has  had  many 
conversations  with  the  plaintiff,  and  with  his  attorney,  about 
the  said  note,  yet  in  none  of  those  conversations  or  interviews 
did  the  plaintiff,  or  his  attorney,  ever  state  that  this  defendant 
was  other  than  an  indorser  on  said  note.  And  this  deponent 
further  says,  that  on  the  day  the  said  note  matured,  he  went 
to  the  office  of  the  plaintiff,  who  is  a  lawyer,  charged  with  the 
delivery  of  $130  to  the  plaintiff,  which  he  had  received  from 
the  maker  of  the  note,  and  that,  at  the  request  of  the  maker 
of  the  note,  he  asked  the  plaintiff  to  extend  the  note  for  six 
months,  or  a  year,  stating  that-  the  maker  of  the  note  was 
amply  responsible,  being  the  owner  of  valuable  realty  in  his 
own  name  and  right,  which  the  plaintiff  then  well  knew;  that 
the"  plaintiff  then  said  to  this  deponent  that  if  he  continued 
the  note  for  that  time,  the  deponent's  liability  would  cease  on 
said  note,  unless  prosecution  against  the  maker  of  the  note 
was  waived  by  this  deponent. 

"And  further,  deponent  saith  not,  save  that  his  defense  is 
not  made  for  delay,  but  in  good  earnest." 
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The  motion  for  a  speedy  trial  was  then  continued  until  a 
subsequent  day  of  the  same  term,  when  appellant  filed  the 
following  additional  affidavit,  and  asked  leave  also  to  file  a 
plea  of  non-assumpsit  verified  by  affidavit : 

"John  F.  Eberhart,  being  first  duly  sworn,  says:  That  he 
did  consent,  on  or  about  the  24th  day  of  October,  1871,  to 
waive  prosecution  of  the  note  in  said  declaration  mentioned, 
against  the  maker,  but  that  more  than  two  years  before  this 
action  was  brought  he  notified  the  plaintiff  to  sue  the  maker 
on  said  note,  and  that  at  the  time  he  gave  such  notice,  the 
maker  was  amply  responsible  within  the  State,  and  suit  against 
her  would  not  have  been  unavailing,  but  that  the  plaintiff 
failed  to  act  on  sai4  notice  for  a  long  period  of  time  after  said 
notice  was  given,  to-wit,  for  a  year  and  a  half,  or  thereabouts ; 
and  this  defendant  further  says,  that  he  can  not  at  this  late 
day  give  the  exact  conversation  that  passed  between  himself 
and  the  plaintiff  at  the  time  the  note  was  made,  owing  to  the 
long  time  elapsed,  except  the  substance,  which  he  has  already 
set  out  in  the  affidavit  hitherto  offered." 

The  court  refused  leave  to  file  the  plea  of  non-assumpsit 
verified  by  affidavit,  and  ordered  a  speedy  trial  of  the  cause 
out  of  its  order  upon  the  docket,  to  all  of  which  proper  excep- 
tion was  taken. 

At  the  conclusion  of  appellee's  evidence,  appellant,  being 
sworn  as  a  witness  in  his  own  behalf,  was  proceeding  to  give 
evidence,  when  the  court  inquired  of  his  counsel  what  he  pro- 
posed to  prove, — and,  upon  being  informed  that  he  proposed 
to  give  evidence  to  rebut  the  presumption  that  appellant  was 
guarantor  of  the  note  in  suit,  the  court  refused  to  hear  his 
evidence,  and  thereupon  gave  judgment  for  appellee  for  the 
amount  due  upon  the  note ;  and  to  this,  also,  appellant  excepted. 

The  first  affidavit  filed  with  appellant's  plea,  being  in  con- 
formity with  the  statute,  was  a  sufficient  answer  to  the  motion 
for  a  speedy  trial.  Fisher  v.  National  Bank  of  Commerce,  73 
111.  34.  But  having  .waived  the  right  to  stand  by  that  affi- 
davit by  filing  another  setting  up  the  facts  relied  upon  as  a 
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defense,  the  burden  was  thrown  upon  him  to  state  such 
facts  as  the  court  could  see  constituted  a  meritorious  defense. 
Stuber  v.  Schack,  83  111.  191;  Hays  v.  Loomis,  84  id.  18. 

We  are  of  opinion  that  the  affidavit  does  disclose  such  facts 
as  constituted  a  meritorious  defense.  It  shows  that  by  the 
express  agreement  of  the  parties,  when  appellant  signed  his 
name  on  the  back  of  the  note,  it  was  as  indorser,  and  not  as 
guarantor  ;  and  that  appellee  received  the  note  with  the  full 
understanding  that  appellant  was  an  indorser. 

The  indorsement  of  a  note  in  blank,  by  a  third  party, 
raises  a  presumption  only,  that  it  is  intended  thereby  to  assume 
the  liability  of  a  guarantor,  which  may  be  rebutted  by  proof 
that  the  real  agreement  between  the  parties  was  different. 
Camden  v.  McKoy,  3  Scam.  437;  Cushman  v.  Dement,  ib.  497  ; 
White  et  al.  v.  Weaver,  41  111.  409 ;  Boynton  v.  Pierce  et  al. 
79  id.  145;  Stowett  v.  Raymond,  83  id.  120;  GlicJcaufv.  Kauf- 
mann  et  al.  73  id.  378. 

Sufficient  cause  was  shown  for  leave  to  file  the  additional 
plea,  and  it  was  an  abuse  of  discretion  not  to  allow  it. 

The  court  erred  in  ordering  a  speedy  trial  of  the  cause,  and 
also  in  not  allowing  the  additional  plea  to  be  filed  and  in  re- 
jecting the  evidence  offered  by  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


E.  L.  Ryan 


George  Lander. 

Plea  denying  officer's  return — must  be  verified.  A  plea  in  abatement,  contra- 
dicting an  officer's  return  of  service  upon  a  defendant  in  the  county  where  the 
suit  is  brought,  and  setting  up  that  the  service  was  in  another  county,  where 
the  defendant  resided  at  the  time,  is  properly  stricken  from  the  files,  if  not 
verified  by  affidavit. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  by  Lander,  against 
the  Brewers'  Insurance  Company  of  Milwaukee  and  Ryan. 
A  summons  was  issued  to  the  sheriff  of  Cook  county.  The 
sheriff  returned  the  same  with  this  indorsement :  "  Served  this 
writ  on  the  within  named  E.  E.  Ryan  by  reading  the  same  to 
him  the  31st  day  of  October,  1876,  the  other  defendant  not 
found  in  my  county." 

The  declaration  having  been  duly  filed,  defendant  Ryan, 
at  the  return  term,  pleaded  to  the  action,  that  he  is  and  was  a  resi- 
dent of  Will  county,  and  not  of  Cook  county;  that  he  was  not 
found  in  Cook  county  nor  served  with  process  in  Cook  county, 
but  was  found  and  served  in  the  county  of  Will,  and  not  else- 
where; that  his  co-defendant  resides  in  Wisconsin,  and  was 
not  served  with  process  in  Cook  county. 

On  motion  of  plaintiff's  attorney,  this  plea  was  ordered  by 
the  court  to  be  stricken  from  the  files,  and  it  was  ordered  that 
defendant  Ryan  should  plead  to  the  merits  within  four  days. 
Failing  to  plead  over,  judgment,  for  want  of  a  plea,  was  en- 
tered against  Ryan,  and  from  this  judgment  Ryan  appeals  to 
this  court. 

Mr.  Frank  A.  Johnson,  for  the  appellant. 

Messrs.  Brandt  &  Hoffman,  for  the  appellee. 

Per  Curiam  :  The  only  ground  for  reversing  this  judgment, 
which  has  been  seriously  urged,  is  that  the  court  ordered  this 
plea  to  be  stricken  from  the  files.  By  the  strict  rules  of  the 
common  law  of  England,  the  return  of  an  officer  could  not 
be  contradicted  by  plea  or  proof.  The  only  remedy  for  a 
false  return  was  by  action  against  the  officer. 

In  this  State,  that  rule  has  been  relaxed,  and  under  certain 
circumstances  a  contradiction  of  the  officer's  return  has  been 
permitted. 
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The  ground  upon  which  this  modification  of  the  practice 
has  been  upheld  is,  that  otherwise,  very  serious  injustice, 
might  result  to  the  party,  for  which  an  action  against  the  offi- 
cer would  be,  in  many  cases,  a  remedy  wholly  inadequate. 
This  plea,  however,  was  not  verified  by  affidavit,  or  otherwise. 
In  no  case,,  to  which  our  attention  has  been  called,  has  a  plea, 
contradicting  the  return  of  an  officer,  been  received  or  tolerated, 
without  a  verification  upon  oath.  We  think  the  court  below 
was  right  in  striking  the  plea  from  the  files  for  the  reason 
that  it  was  not  so  verified. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Laura  L.  Olney,  Admx. 

v. 

Ferdinand  C.  Howe. 

1.  Contract — executory,  does  not  pass  title  to  property.  A  contract  or  writ- 
ing between  two  parties,  mother  and  daughter,  whereby  the  daughter  agrees 
to  furnish  the  mother  a  home  in  her  family  and  a  good,  comfortable  support 
during  the  term  of  her  natural  life,  and  the  mother,  in  consideration  thereof, 
sells,  assigns  and  transfers  to  the  daughter  all  her  personal  effects  and  $1300, 
and  the  notes  or  other  securities  held  therefor,  possession  of  the  same  to  be 
given  immediately  upon  the  decease  of  the  mother,  the  mother  to  have  the  full 
use  of  the  interest  of  the  $1300  during  her  lifetime,  and  the  daughter,  after 
the  mother's  death,  to  pay  to  a  brother  $300,  where  there  is  no  assignment  of 
the  note  for  the  $1300,  will  not  take  effect  as  a  completed  gift  of  the  note  inter 
vivos,  or  as  an  executed  contract  to  work  the  transfer  of  title  to  the  daughter, 
nor  to  create  a  trust  in  the  mother  for  the  use  of  the  daughter. 

2.  Same — requisites  to  a  valid  contract — mutuality.  To  make  a  valid  execu- 
tory contract  there  must  at  least  be  two  parties  capable  of  contracting,  and 
both  must  be  bound  thereby.  The  promise  of  each  party  must  be  concurrent, 
and  obligatory  on  both  at  the  same  time,  to  render  the  promise  of  either  bind- 
ing.    This  is  as  essential  as  a  consideration. 

3.  Same — of  wife  to  support  another  in  her  family.  A  wife,  while  living  with 
her  husband,  who  supports  his  family,  either  at  common  law  or  under  the  acts 
of  1861  and  1869,  relating  to  married  women,  has  no  legal  capacity  to  make  a 
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valid  and  binding  contract  to  furnish  her  mother  a  home  in  her  family,  and  a 
good  and  comfortable  support  during  her  natural  life.  Such  a  contract  does 
not  relate  to  her  separate  property,  and  the  subject  matter  of  it  is  neither  the 
manual  labor  of  the  wife  from  which  she  can  derive  earnings,  nor  does  it  have 
reference  to  any  separate  business  or  trade  in  which  she  is  proprietress,  and 
out.  of  which  earnings  can  accrue  to  her. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

On  the  7th  day  of  August,  1873,  one  Sophia  L.  Bogart  died, 
leaving  three  surviving  children  and  only  heirs  at  law,  to-wit: 
Laura  L.  Olney  (wife  of  Ransom  Olney),  Ferdinand  C.  Howe, 
and  Alfred  S.  Howe.  She  died  at  the  residence  of  her  daugh- 
ter, Laura  L.  Olney,  at  Pontiac,  Illinois.  On  the  21st  day 
of  October,  1873,  said  Laura  caused  a  petition  to  be  filed  in 
the  probate  court  of  Livingston  county  for  letters  of  adminis- 
tration upon  the  estate  of  her  mother,  setting  forth  in  such 
petition  that  said  Sophia  L.  Bogart  died  intestate  August  7th, 
1873,  "  leaving  personal  property  consisting  chiefly  of  house- 
hold goods  and  one  note  for  the  sum  of  $1300,  all  of  said  per- 
sonal estate  being  estimated  to  be  worth  about  $1400  ;  that 
said  deceased  left  surviving  her  Laura  L.  Olney,  Ferdinand 
Howe  and  Alfred  Howe,  her  children." 

Letters  of  administration  were  issued  upon  this  petition  to 
Mrs.  Laura  L.  Olney,  and  her  bond  as  such  administratrix 
was  filed  on  the  same  day.  The  note  of  $1300  was  in  the 
hands  of  Moses  Stevens,  of  Beaver  Dam,  Wis.,  and  it,  or  the 
money  due  thereon,  was  obtained  from  him  by  Mrs.  Olney, 
as  administratrix  of  her  mother's  estate.  A  citation  having 
issued  from  the  county  court  of  Livingston  county,  to  said 
administratrix,  to  show  cause  why  she  should  not  file  an  in- 
ventory, she  filed  a  statement  claiming  said  note  and  other 
property,  by  virtue  of  the  instrument  in  writing  hereinafter 
set  forth,  as  her  own  individual  property,  and  also,  therewith, 
an  inventory  of  "all  the  property  in  which  said  Sophia  Bogart 
had  any  interest  at  or 'prior  to  her  decease,"  at  the  same  time 
insisting  that  the  same  were  not  assets  belonging  to  said  estate. 
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Said  administratrix  also  filed  substantially  the  same  statement 
as  her  final  report,  setting  up  that  there  were  no  assets,  and 
petitioning  for  a  final  discharge. 

The  said  Ferdinand  C.  Howe  filed  his  objections  in  writing 
to  said  final  report,  but  the  county  court  overruled  said  objec- 
tions and  approved  of  the  final  report,  from  which  order  Howe 
appealed  to  the  circuit  court. 

Upon  trial  in  the  latter  court  the  order  of  the  county  court 
was  set  aside,  and  the  administratrix  was  ordered  to  report  to 
the  next  term  of  the  county  court  the  sum  of  $1300,  in  her 
hands  as  administratrix,  belonging  to  said  estate,  for  distribu- 
tion pursuant  to  the  statute.  Mrs.  Olney  appealed  from  this 
order  and  judgment  of  the  circuit  court  to  this  court. 

The  claim  of  the  appellant  to  the  property  in  controversy 
is  based  upon  the  following  instrument : 

"This  indenture,  made  this  7th  day  of  April,  1873,  between 
Sophia  Bogart,  of  Pontiac,  Illinois,  of  the  first  part,  and 
Laura  L.  Olney,  of  the  same  place,  of  the  second  part,  wit- 
nesseth  :  that  the  party  of  the  second  part,  for  and  in  consid- 
eration of  the  covenants  and  agreements,  sale  and  assignments 
hereinafter  made  by  the  party  of  the  first  part,  does  hereby 
covenant  and  agree  to  and  with  the  said  party  of  the  first  part 
that  she  will  furnish  her  a  home  in  her  family,  and  a  good  and 
comfortable  support,  during  the  term  of  her  natural  life. 
The  party  of  the  first  part,  for  and  in  consideration  of  the 
covenants  and  agreements  hereinbefore  made  by  the  party  of  the 
second  part,  does  hereby  sell,  assign  and  transfer  to  said  party 
of  the  second  part  all  her  property  and  effects,  consisting  of 
household  goods,  and  $1300,  and  the  notes  or  other  securities 
held  therefor,  possession  of  the  same  to  be  given  to  and  taken 
by  the  party  of  the  second  part  immediately  upon  the  decease 
of  the  party  of  the  first  part.  It  is  further  mutually  agreed 
by  and  between  the  parties,  that  the  party  of  the  first  part  is 
to  have  the  full  use  of  the  interest  of  said  $1300  during  her 
lifetime,  and  that  the  party  of  the  second  part  shall,  at  and 
after  the  decease  of  the  party  of  the  first  part,  pay  to  Alfred 
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S.  Howe,  a  son  of  the  last  named  party,  $300  ;  and  that  the 
covenants,  agreements  and  assignments  herein  contained  shall 
be  binding  upon  the  heirs,  executors,  administrators  and 
assigns  of  the  respective  parties. 

"In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"  Sophia  G.  Bogart,  [Seal] 
"  Laura  L.  Olney.     [$ea£.]  " 

The  other  facts,  and  the  objections  urged  to  the  report  of 
the  administratrix,  sufficiently  appear  in  the  opinion  of  the 
court. 

Mr.  A.  E.  Harding,  for  the  appellant. 

Mr.  S.  S.  Lawrence,  for  the  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

The  instrument  on  which  appellant's  claim  is  based  did  not 
take  effect  as  a  completed  gift  inter  vivos,  or  as  an  executed 
contract,  to  work  the  transfer  of  title  to  appellant.  There 
was  no  assignment  or  delivery  of  the  note  for  $1300.  The 
instrument  was  clearly  executory  in  its  character.  By  its 
terms  possession  of  the  property  was  to  be  given  to  and  taken 
by  appellant  upon  the  decease  of  Mrs.  Bogart,  who  was  to 
have  the  full  use  of  the  interest  on  the  $1300  during  her  life- 
time, and  after  her  death  appellant  was  to  pay  Alfred  S.  Howe 
$300  of  the  money  secured  by  the  note.  There  is  in  the  in- 
strument no  declaration  of  trust,  and  it  does  not  appear  there- 
from that  it  was  the  intention  of  Mrs.  Bogart  to  assume  the 
position  of  trustee,  and  thereafter  hold  the  note  and  other 
property  in  trust,  for  the  benefit  of  appellant,  as  cestui  que  trust. 
The  writing  is  essentially  testamentary  in  its  nature,  and, 
omitting  for  the  present  the  element  of  contract,  its  object  was 
to  make  disposition  of  property  after  the  death  of  the  owner. 
It  did  not,  after  such  death,  take  effect  as  a  testamentary  de- 
vise, for  it  was  not  executed  and  witnessed  as  required  by  the 
Statute  of  Wills. 
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The  question  then  arises,  was  the  instrument,  at  the  time 
it  was  made,  a  valid  and  binding  executory  contract  between 
the  parties? 

To  make  it  a  valid  executory  contract  both  parties  must 
have  been  bound  thereby.  The  promises  of  each  party  must 
have  been  concurrent,  and  obligatory  on  both  at  the  same  time, 
to  render  the  promise  of  either  binding.  1  Chit.  297;  Tucker 
v.  Wood,  12  Johns.  190.  This  court  said,  in  McKinley  v. 
Watkins,  13  111.  142,  "  unless  the  plaintiff  were  bound,  on  his 
part,  not  to  do  the  act  which  formed  the  consideration  of  the 
promise  of  the  defendant,  the  agreement  was  void  for  want  of 
mutuality ; "  and  said,  in  Nelson  v.  TIayner,  66  111.  490,  "  it  is 
indispensable  to  every  legal  contract  that  there  be  two  con- 
tracting parties  competent  to  contract."  It  is  admitted  that, 
at  the  date  of  the  execution  of  the  instrument,  Laura  L.  Olney 
was  a  married  woman,  living  with  her  husband.  Being  such, 
did  said  instrument  become  obligatory  on  her,  and  was  she 
bound,  as  provided  therein,  to  furnish  Mrs.  Bogart  a  home  in 
her  family  and  a  good  and  comfortable  support  during  the 
term  of  her  natural  life  ? 

At  common  law  a  married  woman  had  no  power  to  bind 
herself  by  contract.  She  might,  it  is  true,  have  made  a  charge 
upon  her  separate  estate  in  equity,  but  that  was  regarded  not 
as  an  obligatory  personal  contract,  but  as  an  appointment  out 
of  such  estate.  The  appellant  had,  then,  no  legal  capacity  to 
bind  herself  to  do  that  which  she  agreed  to  do  by  this  instru- 
ment, unless  such  capacity  was  conferred  either  by  the  Married 
Woman's  act  of  1861,  or  by  the  statute  of  1869.  The  latter 
act  conferred  upon  her  the  right  to  receive,  use  and  possess 
her  own  earnings,  and  sue  for  the  same  in  her  own  name.  In 
Haight  v.  McVeagh,  69  111.  625,  a  contract  by  a  married  wo- 
man (who  was  earning  money  by  keeping  a  retail  grocery  store) 
to  pay  for  goods  to  be  used  in  her  enterprise,  was  held'  valid, 
and  an  action  at  law  against  her  for  the  breach  thereof  was 
sustained,  and  this  upon  the  ground  that  such  a  contract  was 
within  the  statute  of  1869,  giving  her  the  right  tp  sue  in  her 
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own  name  for  her  earnings.  It  was  stated  in  that  case  that 
the  earnings  were  not  to  be  limited  to  such,  only,  as  should 
result  from  manual  labor,  and  the  court  said,  "the  goods  were 
purchased  by  the  appellant  to  be  used  in  her  business  as  pro- 
prietress of  a  retail  grocery  store."  In  Thompson  v.  Welter, 
85  111.  197,  this  court,  in  referring  to  the  decision  in  the 
former  case,  said  :  "The  court  expressly  put  it  upon  the  ground 
that  the  right  to  earnings,  mentioned  in  the  statute,  is  not 
limited  to  those  only  arising  from  manual  labor."  The  con- 
tract now  before  us  does  not  come  within  the  scope  of  the 
necessary  implication  of  the  statute  of  1869.  The  subject 
matter  of  the  contract  was  neither  the  manual  labor  of  the 
appellant  from  which  she  could  derive  earnings,  nor  did  it 
have  reference  to  any  separate  business  or  trade  in  which  she 
was  engaged  as  proprietress,  and  out  of  which  earnings  would 
accrue  to  her.  If  she  had,  during  the  lifetime  of  Mrs.  Bogart, 
refused  to  furnish  the  home  and  support,  she  could  not,  by 
force  of  this  statute,  have  been  compelled  to  do  so,  or  to  re- 
spond in  damages. 

The  act  of  1861  conferred  upon  married  women  the  right 
to  hold,  own,  possess  and  enjoy,  the  same  as  though  they  were 
sole  and  unmarried,  their  sole  and  separate  property,  owned 
at  the  time  of  the  marriage,  or  acquired  during  coverture  in 
good  faith  from  persons  other  than  their  husbands,  by  descent, 
devise  or  otherwise.  This  act  has  been  held  by  implication 
to  confer  on  them  power  to  make  contracts  necessary  for  the 
use  and  enjoyment  of  their  separate  property.  Carpenter  v. 
Mitchell,  50  111.  471  ;  Cookson  v.  Toole,  59  id.  515;  Haight  v. 
MoVeagh,  supra.  We  know,  however,  of  no  case,  in  which 
the  separate  property  of  the  wife  was  not  involved,  and  in 
which  no  question  of  personal  earnings  arose,  wherein  it  has 
been  decided  that  a  feme  covert  may  make  a  valid  and  binding 
contract.  We  have,  of  course,  no  reference  to  contracts  made 
under  statutes  enacted  subsequent  to  the  date  of  the  contract 
under  consideration.  In  this  case  a  married  woman,  living 
with  her  husband  and  under  his  roof  and  control,  assumed  to 
36—89  III. 
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make  a  contract  that  would  bind  her  to  furnish  a  person  with 
a  home  in  the  family,  and  to  support  such  person  for  life. 
Such  agreement  had  no  reference  to  or  connection  with  any 
separate  property  owned  by  the  wife,  and  it  appears  that  she 
had  no  such  property  of  any  kind,  either  real  or  personal. 

The  question  is  suggested  whether,  as  the  contract  of  appel- 
lant was  fully  executed,  the  contract  of  the  deceased  may  not 
be  sustained  as  an  executory  contract  upon  the  ground  that  it 
had  a  valuable  consideration.  A  contract  may  be  defined  to 
be  au  agreement  between  two  or  more  parties,  upon  sufficient 
consideration,  for  the  doing  or  not  doing  of  some  particular 
thing.  As  we  have  already  seen,  it  is  indispensable  to  every 
legal  contract  that  there  be  two  contracting  parties  competent 
to  contract.  In  the  case  now  before  us  the  element  of  a  con- 
sideration may  be  present,  but  the  equally  essential  prerequisite 
of  two  competent  contracting  parties  is  wanting.  The  latter 
element  is  as  necessary  as  the  former.  The  cases  referred  to 
by  appellant  arose  under  the  law  of  agency,  and  are  cases 
where  the  contracts,  when  made,  were  void  as  to  the  princi- 
pals for  want  of  authority  in  the  agents  to  make  them,  but 
where,  the  contracts  having  been  fully  performed  by  the  parties 
of  the  other  part,  the  principals  had  received  the  benefits  of 
such  performance,  and  were  held  to  have  ratified  the  contracts 
and  to  be  bound  to  fulfil  on  their  parts.  The  cases  have  no 
application  here.  In  them  there  were  at  least  two  parties 
competent  to  bind  themselves,  while  here  there  was  not. 

The  evidence  shows  that  appellant  had  no  separate  property, 
that  her  husband  furnished  the  home  and  support  for  the  de- 
ceased and  paid  all  the  bills  made  on  her  account.  If  all  this 
was  not  intended  as  a  gratuity,  there  was  ample  remedy  there- 
for, and  the  claim  might  have  been  probated  against  the  estate. 
Whether  it  is  now  barred  is  a  matter  not  before  us.  If  appel- 
lant has  any  right  growing  out  of  the  instrument  in  writing, 
it  must  be  based  on  some  theory  of  the  case  not  suggested  by 
the  brief  and  argument  filed  in  her  behalf.     The  comments 


1878.]  Stowell  v.  Moore.  563 

Syllabus. 

made  upon  the  moral  character  and  conduct  of  appellee  are 
not  pertinent  to  the  points  of  law  involved  in  the  controversy. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


L.  B.  Stowell 


Alexander  Moore. 

1.  Deposition — -formal  objections  waived  by  going  to  trial  without  motion  to 
suppress.  Merely  formal  objections  to  a  deposition  are  waived  by  a  failure  to 
move  to  suppress  the  same  before  the  trial,  as,  where  the  dedimus  names  the 
commissioner  as  W.  H.  Miner  and  the  notice  describes  him  as  N.  H.  Miner, 
before  whom  it  is  in  fact  taken. 

2.  Same — misdescription  of  note  in  interrogatory.  A  misdescription  of  the  note 
sued  on  in  an  interrogatory  of  a  deposition,  as  to  the  rate  of  interest,  describ- 
ing it  as  bearing  ten  per  cent  instead  of  twelve,  is  not  a  sufficient  variance  to 
exclude  the  answer  as  evidence,  where  it  is  apparent  that  the  note  referred 
to  in  the  answer  is  the  one  in  suit. 

3.  Practice — finding  propositions  of  law  arising  in  case.  Where  the  plaintiff 
is  entitled  to  judgment  if  his  testimony  is  the  most  credible,  and  the  defendant 
is  also  entitled  to  judgment  if  his  evidence  is  believed,  depending  upon  the 
facts  as  to  the  defense,  it  is  not  error  for  the  court,  trying  the  case  without  a 
jury,  to  refuse  to  decide  whether  the  defendant's  propositions  submitted  con- 
tain correct  principles  of  law,  if  the  finding  can  not  change  the  judgment  upon 
the  facts. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellant. 

Messrs.  Tenneys,  Flower  &  Abercrombie,  for  the  ap- 
pellee. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  Alexander 
Moore  against  L.  B.  Stowell,  to  recover  the  amount  due  upon 
a  promissory  note.  The  defendant  in  the  circuit  court  set  up 
as  a  defense  that  the  note  had  been  obtained  by  fraud ;  that 
it  was  given  for  a  certain  lot  in  "  Sauk  Centre,  Minn.,"  which 
the  plaintiff  sold  defendant  and  agreed  to  convey  to  him,  but 
when  the  deed  was  executed,  plaintiif  fraudulently  inserted  in 
the  deed  another  and  different  lot,  and  one  of  little  or  no 
value,  at  the  same  time  pretending  and  claiming  to  the  defend- 
ant that  the  lot  described  in  the  deed  was  the  one  which  he 
had  pointed  out  and  sold  to  defendant.  The  parties  by  agree- 
ment waived  a  jury  and  a  trial  was  had  before  the  court,  and 
upon  the  evidence  the  court  rendered  judgment  in  favor  of 
plaintiff  for  the  amount  due  upon  the  promissory  note. 

The  first  error  relied  upon  by  appellant  is,  the  ruling  of 
the  court  in  admitting  in  evidence  the  deposition  of  the  plain- 
tiff. The  deposition  was  taken  in  the  State  of  Minnesota, 
before  N.  H.  Miner,  a  commissioner  named  in  a  dedimus  issued 
for  that  purpose.  The  objection  made  to  the  deposition  is, 
that  the  dedimus  named  W.  H.  Miner  as  commissioner,  while 
the  notice  served  on  defendant  named  the  commissioner  as  M. 
H.  Miner,  and  the  deposition  was  actually  taken  by  N.  H. 
Miner.  The  dedimus  has  not  been  incorporated  into  the  bill 
of  exceptions,  and  we  have  no  means  of  determining  whether 
the  objection  relied  upon,  in  fact  exists.  But,  aside  from  this, 
the  objection  was  merely  formal,  and  as  no  motion  was  made 
before  the  trial  to  suppress  the  deposition,  we  must  regard  the 
objection  as  waived. 

It  is  next  urged  that  the  court  erred  in  admitting  in  evidence 
the  answer  to  interrogatory  two,  of  Moore's  deposition.  It  is 
true,  the  note  declared  upon  was  described  as  a  note  with  in- 
terest at  twelve  per  cent,  and  the  note  specified  in  the  inter- 
rogatory was  described  as  bearing  interest  at  ten  per  cent,  but 
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this  slight  variance  was  not  enough  to  exclude  the  answer  as 
evidence.  It  is  apparent,  from  all  the  facts,  that  the  note  re- 
ferred to  in  the  answer  was  the  note  in  dispute,  and  although 
misdescribed  in  one  particular,  such  fact  was  not  a  sufficient 
cause  to  reject  entirely  the  answer  of  the  witness  to  the  inter- 
rogatory. 

It  is  also  claimed,  the  court  erred  in  refusing  to  hold  as  law 
certain  propositions  submitted  by  appellant.  It  will  not  be 
necessary  to  inquire  whether  the  different  propositions  submit- 
ted by  appellant  contained  correct  principles  of  law,  as  the 
decision  of  that  question  would  not  necessarily  change  the  judg- 
ment rendered  in  the  case.  The  decision  of  the  case  depended 
entirely  upon  the  view  the  court  might  take  of  the  evidence. 
If  the  evidence  of  the  defendant  was  relied  upon,  then  no  re- 
covery could  be  had.  If,  on  the  other  hand,  the  evidence  of 
the  plaintiff,  which  was  in  direct  conflict  with  that  of  the 
defendant,  was  received  as  the  more  credible,  then  the  judg- 
ment would  necessarily  be  in  his  favor.  Under  such  circum- 
stances it  was  immaterial  what  view  the  court  might  take  of 
the  abstract  propositions  of  law  submitted  by  appellant.  As 
appellant  was,  therefore,  in  no  manner  injured  by  the  decision 
of  the  court  refusing  the  propositions  submitted,  we  can  not 
on  that  ground  reverse  the  judgment. 

The  plaintiff  testified  that  he  conveyed  the  identical  lot  to 
the  defendant  which  he  purchased  ;  that  no  fraud  or  deception 
was  practiced  upon  him.  If  this  be  true, — and  the  court,  sit- 
ting as  a  jury  in  the  case,  was  at  liberty  to  adopt  that  view 
of  the  case, — then  the  judgment  was  correct. 

So  far  as  the  record  discloses,  a  fair  trial  was  had,  and  we 
perceive  no  ground  to  interfere  with  the  judgment.  It  will 
be  affirmed. 

Judgment  affirmed. 
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Bernard  Callaghan  et  al. 


Eugene  B.  Myers. 

1.  Trespass — tort  feasors  jointly,  and -severally  liable.  For  trespasses,  or 
wrongs  in  the  nature  of  trespass,  the  wrong-doers  are  jointly  and  severally 
liable,  and  the  plaintiff  is  not  required  to  sue  all  engaged  in  the  tort.  If  he 
sues  all,  he  may,  at  any  time  before  judgment,  dismiss  as  to  either  or  any  of 
the  defendants,  and  proceed  as  to  the  others. 

2.  Same — what  equivalent  to  dismissal  as  to  one  defendant.  Where  all  the  de- 
fendants against  whom  a  judgment  is  rendered,  in  trespass,  by  a  justice  of 
the  peace,  except  one,  appeal  to  the  circuit  court,  and  the  plaintiff  proceeds  to 
a  trial  of  the  appeal  as  to  those  appealing,  without  bringing  the  other  defend- 
ant into  court  by  service  of  process,  such  proceedings  will  operate  as  a  dis- 
missal or  discontinuance  of  the  suit  as  to  such  defendant,  and  there  is  no  error. 

3.  Appeal — practice,  when  part  of  defendants  appeal.  Where  a  portion  of 
the  defendants  to  a  suit  before  a  justice  of  the  peace  appeal  from  a  judgment 
against  them  all,  if  the  plaintiff  desires  to  recover  against  the  defendant  not 
uniting  in  the  appeal,  or  if  the  cause  of  action  is  such  that  a  recovery  can  only 
be  had  against  all  or  none,  the  plaintiff  must  sue  out  summons  against  such 
defendant  and  procure  its  service,  if  he  does  not.  enter  his  appearance. 

4.  Instruction — construed  as  to  assumption  of  fact.  In  an  action  of  trespass 
an  instruction  announcing  that  as  to  a  trespasser,  wrong-doer  or  tort  feasor, 
possession  of  property  is  evidence  of  ownership,  by  no  known  rule  of  con- 
struction can  be  held  as  assuming  the  defendants  to  be  trespassers. 

5.  Same — selecting  particular  fact.  An  instruction  which  selects  a  single 
fact  in  the  case,  and  calls  the  attention  of  the  jury  to  it,  is  vicious,  as  giving 
undue  prominence  to  such  fact,  and  properly  refused. 

6.  Evidence  —  declarations  of  person  in  party's  store.  The  declarations  or 
statements  of  a  party's  son,  or  other  person,  in  charge  of  his  store,  as  to  a  fact 
in  dispute,  is  only  hearsay,  without  proof  that  the  son  or  other  person  in  charge 
was  the  party's  general  agent  in  relation  to  the  matter,  or  was  specially 
authorized  by  the  party  to  make  such  statement  for  him. 

7.  Sale — title  may  pass  before  price  is  fixed.  An  agreement  to  sell,  with  a 
delivery,  may  complete  the  sale  of  personal  property  and  vest  the  title  in  the 
purchaser,  although  no  definite  price  has  been  fixed.  Whether  the  sale  is 
complete  and  the  title  passes  depends  on  the  intention  of  the  parties,  and  that 
may  be  shown  by  circumstances  as  well  as  by  declarations. 
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8.  An  agreement  to  purchase  a  lot  of  books,  where  a  part  of  the  price  is 
paid,  possession  delivered,  and  the  amount  to  be  paid  fixed,  if  the  books  should 
prove  to  be  as  represented,  will  pass  the  title  as  against  a  creditor  of  the  ven- 
dor levying  subsequently. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  of  trespass,  commenced  before  a  justice 
of  the  peace  by  Myers  against  the  Callaghans  and  one  McLane. 
Judgment  was  rendered  against  all  the  defendants.  An  ap- 
peal was  taken  to  the  circuit  court  by  all  the  defendants  except 
McLane,  and  upon  trial  in  that  court  judgment  was  recovered 
against  those  joining  in  the  appeal. 

Myers  claimed  to  have  purchased  a  lot  of  books  from  one 
Fisk,  and  while  the  books  were  in  Myers*  possession  they 
were  seized  under  a  writ  of  attachment  sued  out  by  the  Calla- 
ghans against  Fisk,  and  directed  by  the  Callaghans  to  be 
levied  upon  the  books  as  the  property  of  Fisk, — and  in  this 
consisted  the  alleged  trespass. 

Mr.  James  L.  High,  for  the  appellants. 

Mr.  Edward  J.  Hill,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  first  insisted,  that  the  court  erred  in  trying  the  case  on 
appeal,  without  service  on  defendant  McLane.  The  judgment 
before  the  justice  of  the  peace  was  against  him  as  well  as  the 
Callaghans,  but  he  did  not  join  in  the  appeal,  nor  was  there 
any  process  against  him  from  the  circuit  court,  nor  did  he 
enter  his  appearance.  But  the  cause  was  tried  in  the  circuit 
court,  and  a  judgment  rendered  against  appellants.  The  ac- 
tion being  trespass,  the  plaintiff  could  sue  either  one  or  all  of 
the  tort  feasors.  For  wrongs  in  the  nature  of  trespass,  etc., 
the  wrong  doers  are  jointly  and  severally  liable,  and  the  plain- 
tiff is  not  required  to  sue  all  engaged  in  the  tort. 
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The  practice  has  always  permitted  the  plaintiff  in  trespass, 
after  suit  brought,  at  any  time  before  judgment,  to  dismiss  as 
to  either  or  any  of  the  defendants  and  proceed  against  the 
others.  Plaintiff  had,  in  this  case,  the  undoubted  right  to  have 
dismissed  as  to  McLane,  and  had  he  done  so,  appellants'  coun- 
sel would  not  have  questioned  its  regularity.  The  failure  to 
have  McLane  brought  into  court  on  the  appeal,  and  trying  the 
cause  without  his  being  made  a  party  to  the  appeal,  operated 
and  had  the  same  effect  as  if  the  suit  had  been  dismissed  as  to 
him.  It  accomplished  the  same  thing  in  another  manner. 
Flinn  v.  Barlow,  16  111.  39,  and  Wilderman  v.  Sandusky,  15  id. 
59.     . 

Had  appellee  desired  to  recover  a  judgment  against  McLane, 
then  a  compliance  with  section  70  of  the  Justice  of  the  Peace 
act  would  have  been  indispensable.  Or  if  the  cause  of  action 
had  been  such  that  a  recovery  could  only  be  had  against  all 
or  none  of  the  defendants,  then  a  summons,  under  that  section, 
would,  to  render  the  proceeding  regular,  have  to  be  issued  as 
required  by  that  section.  But  this  was  not  on  a  contract,  but 
for  a  tort.  The  law  never  requires  the  performance  of  a  use- 
less act,  and  it  would  have  been  such  to  have  had  McLane 
served  and  then  have  dismissed  as  to  him.  What  was  done 
produced  precisely  that  result. 

It  is  next  urged,  that  the  fourth  of  appellee's  instructions 
was  wrong  in  assuming  that  appellants  were  trespassers. 
Counsel  surely  mistake  the  import  of  the  language.  It,  by  no 
known  rule  of  construction,  can  be  held  to  make  any  such  an 
assertion.  It  only  announces,  that  as  to  a  trespasser,  wrong- 
doer or  tort  feasor,  possession  of  property  is  evidence  of  own- 
ership. This  is  an  elementary  rule  of  law  that  has  never 
been  questioned,  and  the  instruction  announces  it  as  such,  ap- 
plicable to  this  as  in  all  other  cases.  The  instruction  then 
informs  the  jury,  that  if  appellee  held  possession  of  the 
property,  and  the  defendants  forcibly  took  it  from  him,  the 
jury  should  find  for  him,  unless  they  satisfied  the  jury  that 
the  property  belonged  to  the  defendant  in  attachment.     We 
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perceive  no  objection  to  this  instruction.     The  objection  urged 
seems  to  be  purely  imaginary,  and  wholly  unfounded. 

It  is  also  insisted,  that  the  court  erred  in  refusing  to  give 
for  appellants  this  instruction : 

"  If  the  jury  believe,  from  the  evidence,  that  defendants,  or 
either  of  them,  on  the  afternoon  of  March  14th,  1876,  and 
shortly  before  levying  the  attachment,  went  to  plaintiff's  store 
and  were  there  told,  in  substance,  by  plaintiff's  son,  or  other 
person  in  charge  of  the  store,  or  managing  plaintiff's  business, 
that  plaintiff  had  not  yet  bought  the  books  of  Fisk,  the  jury 
are  at  liberty  to  take  such  fact  into  consideration,  as  tending 
to  show  that  the  purchase  of  the  books  had  not  yet  been -com- 
pleted by  plaintiff." 

This  instruction  is  faulty  because  it  does  not  leave  it  to  the 
jury  to  find  from  the  evidence  that  plaintiff's  son,  or  other 
person  in  charge  of  the  store,  was  his  agent.  If  the  son  or 
other  person  in  charge  was  only  so  temporarily,  or  was 
not  his  general  agent,  or  was  not  specially  authorized  to 
make  for  him  such  a  statement,  then  he  would  not  be  bound 
by  it.  It  was  only  hearsay,  and  the  son  or  other  person 
should  have  been  called  to  prove  the  fact.  This  instruction 
assumes  that  the  person  was  authorized  to  make  the  statement, 
and  that  should  have  been,  if  the  evidence  authorized  it,  left 
to  the  jury.  Again,  this  instruction  is  vicious  in  selecting 
and  calling  the  attention  of  the  jury  to  a  single  fact,  and  it 
would  have  been  unfair  to  appellee  to  have  given  it.  The 
practice  would  be  pernicious  to  permit  each  party  to  ask  an 
instruction  on  every  item  of  evidence  in  the  case,  and  if  this 
were  sanctioned,  to  be  consistent  we  would  be  compelled  to 
sanction  such  a  practice.  All  know,  and  the  jury  fully  un- 
derstand, that  all  evidence  admitted  on  a  trial  is  for  their 
consideration,  and  to  permit  a  single  item  or  a  few  items  to 
be  selected,  and  they  specially  directed  to  consider  it,  or  them, 
gives  too  much  prominence  to  such  evidence  to  be  fair  to  the 
other  party,  and  we  have  so  held  in  numerous  cases. 
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It  is  said,  that  as  no  price  was  agreed  upon  for  the  books 
before  they  were  attached,  the  sale  was  not  complete.  The 
proposition  is  not  true.  An  agreement  to  sell,  with  a  delivery, 
may  complete  the  sale,  and  vest  the  title,  although  the  definite 
price  may  not  be  fixed  at  the  time  of  sale.  Suppose  a  person 
sells  and  delivers  property,  and  it  is  agreed  the  price  shall  be 
fixed  by  another,  or  by  reference  to  the  reports  of  sales  at  a 
particular  time  and  in  a  specified  market,  or  the  inspection 
of  the  article,  can  any  business  man  even  doubt  the  sale  is 
complete.  Whether  the  sale  is  executed,  and  the  title  passes 
to  the  buyer,  depends  on  the  intention  of  the  parties,  and 
that  may  be  shown  by  circumstances  as  well  as  declarations. 

Here,  there  was  an  agreement  to  purchase,  a  part  of  the 
price  paid,  the  possession  of  the  books  delivered,  and  the 
amount  to  be  paid  fixed,  if  the  books  proved  to  be  as  repre- 
sented. See  O'Keefe  v.  Kellogg,  15  111.  347,  Kohl  v.  Lindley, 
39  id.  195,  and  Barrow  v.  Window,  71  id.  214,  and  other  cases 
might  be  cited  recognizing  the  rule. 

We  find  nothing  in  the  evidence  from  which  we  can  infer 
that  appellee  loaned  Fisk  the  money  he  advanced,  and  took 
the  books  as  a  pledge.  But  if  the  evidence  did  show  that  was 
the  case,  still  appellee  would  have  the  right  to  hold  them  until 
his  money  was  repaid. 

It  is  urged,  that  the  parties,  when  they  went  to  the  justice's 
office  to  bring  suit,  intended  to  sue  in  Fisk's  name  for  double 
the  value  of  the  property,  on  the  ground  it  was  exempt ;  that 
Fisk  had  executed  to  appellee  an  assignment  of  any  judgment 
which  might  be  recovered,  and  this  should  be  conclusive  that 
the  property  belonged  to  Fisk,  and  not  to  appellee.  Hill  and 
appellee  both  positively  deny  that  any  such  assignment  was 
ever  made.  They  are  positive  in  their  statements.  Fisk 
swears  such  an  arrangement  was  entered  into  and  such  a  paper 
executed,  and  states  what  he  says  were  its  contents.  Railton 
says  he  went  to  appellee,  at  the  request  of  Fisk,  and  took  and 
handed  him  a  memorandum  of  such  an  assignment,  and  requested 
a  copy  of  it,  and  appellee  said  the  paper  was  in  the  hands  of 
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Hill  and  he  would  see  him  in  reference  to  the  paper.  Appel- 
lee says  that  the  paper  did  not  describe  such  a  paper,  and  that 
he  did  not  know  what  paper  was  referred  to.  The  evidence 
on  this  question  is  irreconcilable,  and  it  was  for  the  jury  to 
determine.  Their  means  of  determining  the  truth  was  better 
than  ours,  and  we  can  see  no  reason  to  differ  from  them  in 
the  conclusion  they  have  reached. 

All  the  evidence  considered,  we  think  it  sustains  the  ver- 
dict, and  perceiving  no  error  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 


William  H.  Beasley 

v. 

The  People  of  the  State  of  Illinois. 

1.  Grand  jury — of  the  number  required.  Although  the  statute  requires  the 
panel  or  list  of  grand  jurors  shall  consist  of  twenty-three  persons,  a  less  num- 
ber, if  at  least  sixteen,  will  constitute  a  legal  grand  jury  to  find  an  indict- 
ment. 

2.  Same — of  filling  the  panel.  The  statute  providing  that  if  the  panel,  for 
any  cause,  shall  not  be  full,  the  court  "shall  direct  the  sheriff  to  summon  from 
the  body  of  the  county  a  sufficient  number  of  persons  having  the  qualifications 
of  jurors/'  to  fill  the  panel,  is  not  mandatory,  but  directory  only.  The  word 
shall,  in  this  connection,  means  (imay,"  leaving  it  to  the  discretion  of  the  court 
whether  or  not  to  fill  the  panel  at  once. 

3.  Indictment — when  it  must  negative  exceptions.  Where  an  act  is  made 
criminal,  with  exceptions  embraced  in  the  same  clause  of  the  statute  which 
creates  the  offense,  so  as  to  be  descriptive  of  the  offense  intended  to  be  pun- 
ished, the  indictment  stating  the  act  to  have  been  done  must  negative  the  ex- 
ceptions, so  as  to  show  affirmatively  the  precise  crime  defined  has  been  com- 
mitted. 

4.  There  are  exceptions  to  this  general  rule,  as,  where  the  exception  or  pro- 
viso is  in  a  subsequent  clause  of  the  statute,  or  if  in  the  same  section  and  not 
incorporated  with  the  enacting  clause  by  any  apt  words  of  reference.  In  such 
cases  it  is  a  matter  of  defense,  and  need  not  be  negatived  in  the  indictment. 
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5.  While  it  is  necessary  that  all  exceptions  contained  in  the  enacting  clause, 
creating  or  denning  the  offense,  must  be  negatived,  it  is  not  required  that  the 
precise  words  of  the  statute  be  used  for  that  purpose.  Any  equivalent  words 
conveying  the  same  meaning  will  suffice. 

6.  It  is  not  a  valid  objection  to  an  indictment  for  an  offense  created  by 
statute  with  an  exception,  that  it  negatives  more  than  the  statute  requires,  as 
it  imposes  on  the  prosecution  the  necessity  for  stricter  proof  and  certainty  in 
th  it  respect  than  otherwise  would  be  necessary,  if  the  language  of  the  statute 
were  used. 

7.  Same — murder  by  attempting  an  abortion.  An  indictment  for  murder  in 
one  count  charged  that  the  defendant,  by  means  of  a  certain  instrument  which 
he  used,  produced  an  abortion  on  the  deceased,  "it  not  being  then  and  there 
necessary  to  cause  such  miscarriage  for  the  preservation"  of  the  life  of  the 
patient,  and  in  another  count  that  the  defendant  administered  to  the  deceased 
"a  noxious  and  abortifacient  drug,"  with  the  intent  to  produce  a  miscarriage, 
"  it  not  being  then  and  there  necessary  to  administer  said  noxious  and  abor- 
tifacient drug"  *  *  *  for  the  preservation  of  the  life  of  the  deceased;  it 
was  held,  that  the  indictment  sufficiently  negatived  the  exception  in  the  statute 
providing  that  "unless  the  same  were  done  as  necessary  for  the  preservation 
of  the  mother's  life." 

8.  Same — joinder  of  counts.  An  indictment  may  state  the  same  offense  in 
different  ways  in  as  many  different  counts,  even  though  the  judgment  on  the 
different  counts  be  different,  provided  all  the  counts  are  for  felonies  or  all  are 
for  misdemeanors. 

9.  Evidence — when  letters  of  witness  to  defendant  are  admissible  in  rebuttal. 
Where  one  indicted,  on  the  trial,  in  cross-examination  of  a  witness  to  show 
that  the  witness  is  unfriendly  to  him,  shows  the  witness'  letters  written  by 
her  to  him,  the  authorship  of  which  is  admitted,  and  reads  to  the  witness 
passages  reflecting  on  him,  in  the  presence  of  the  jury,  the  prosecution  may 
be  allowed  to  read  the  whole  of  such  letters  to  the  jury. 

10.  Same — opinion  of  witness  from  evidence.  A  question  to  a  physician  called 
as  a  witness,  in  reference  to  certain  testimony,  if  on  such  testimony  he  would 
lose  faith  in  the  character  of  any  person  whose  character  had  before  been  high 
in  his  estimation,  is  improper,  and  should  not  be  allowed. 

11.  Criminal  practice — remarks  of  judge.  Expressions  of  the  judge  trying 
a  criminal  case,  in  regard  to  objections  raised,  though  not  strictly  accurate 
statements  of  the  law,  if  not  of  a  character  to  work  injury  to  the  defendant, 
are  not  error  of  sufficient  gravity  to  be  the  ground  of  reversal  where  no  other 
error  intervenes. 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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At  the  June  term,  1877,  of  the  Knox  county  circuit  court, 
William  H.  Beasley  was  indicted  for  the  crime  of  murder,  in 
producing  an  abortion  on  Mattie  Naslund  from  the  effects  of 
which  she  died. 

In  the  first  count  of  the  indictment  it  is  charged,  the  accused 
-"  did  unlawfully,  feloniously  and  willfully  use  a  certain  instru- 
ment called  a  gum-bougie,  by  then  and  there  forcing,  thrust- 
ing and  inserting  the  said  instrument,  called  a  gum-bougie, 
into  the  womb  and  private  parts  of  one  Mattie  Naslund,  then 
and  there  being  a  woman  pregnant  with  child,  and  in  the  peace 
of  the  people,  with  intent  then  and  there  to  produce  the  mis- 
carriage of  the  said  Mattie  Naslund,  and  did  thereby  unlaw- 
fully, feloniously  and  willfully,  with  malice  aforethought, 
cause  the  miscarriage  of  said  Mattie  Naslund,  it  not  being 
then  and  there  necessary  to  cause  such  miscarriage  for  the  pres- 
ervation of  the  life  of  said  Mattie  Naslund  (the  said  William  H, 
Beasley  then  and  there  well  knowing  that  the  use  of  said 
instrument  as  aforesaid  at  the  time  aforesaid  in  the  manner 
aforesaid  would  produce  such  miscarriage),  by  reason  whereof 
the  said  Mattie  Naslund  from  the  said  sixth  day  of  May,  in 
the  year  aforesaid,  did  languish,  and  languishing  did  live,  on 
which  said  nineteenth  day  of  May,  in  the  year  aforesaid,  at 
the  county  aforesaid,  the  said  Mattie  Naslund  died." 

In  the  fifth  count  it  is  charged,  accused  "did  then  and  there, 
unlawfully  and  feloniously,  and  of  his  malice  aforethought, 
administer  to  one  Mattie  Naslund,  then  and  there  being  a 
woman  pregnant  with  child,  in  the  peace  of  the  people  then 
and  there  being,  a  certain  noxious  and  abortifacient  drug,  the 
name  of  which  said  noxious  and  abortifacient  drug  is  to  the 
grand  jurors  unknown,  with  intent  then  and  there  to  produce 
the  miscarriage  of  the  said  Mattie  Naslund,  *..*'.*#  not 
being  then  and  there  necessary  to  administer  said  noxious  and 
abortifacient  drug,  the  name  of  which  is  to  the  grand  jurors 
unknown,  for  the  preservation  of  the  life  of  said  Mattie  Nas- 
lund." 
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The  other  counts  of  the  indictment  do  not  differ  materially 
from  these  counts,  except  as  to  the  description  of  the  manner 
and  means  used  to  produce  the  abortion. 

On  the  motion  to  quash  the  indictment  the  principal  points 
made  by  defendant  were  as  follows : 

1.  The  said  indictment  was  not  returned  into  open  court 
by  a  grand  jury  impaneled  under  the  laws  of  this  State. 

2.  Each  and  every  count  of  said  indictment  is  defective  in 
that  they  all  and  each  fail  to  allege  that  the  abortion  or  mis- 
carriage was  not  produced  or  attempted  as  necessary  to  save 
the  life  of  the  person  alleged  to  have  been  murdered,  (Mattie 
Naslund). 

8.  Each  count  is  defective  in  that  it  simply  negatives  the 
absolute  necessity  of  producing  abortion  in  order  to  save  the 
life  of  Mattie  Naslund,  and  would  make  this  defendant  crimi- 
nally liable  for  an  honest  and  excusable  error. 

The  court  overruled  the  motion  to  quash  the  indictment, 
and  at  the  October  term,  1877,  of  the  circuit  court,  defendant 
was  placed  on  trial,  and  on  conviction  was  sentenced  to  the 
penitentiary  for  a  period  of  four  years.  Motions  for  a  new 
trial  and  in  arrest  of  judgment  were  severally  overruled,  and 
defendant  brings  the  case  to  this  court  on  error. 

The  three  principal  errors,  which  it  is  said  includes  all  others, 
upon  which  defendant  relies  for  a  reversal  of  the  judgment, 
are  as  follows : 

1.  The  circuit  court  erred  in  refusing  to  grant  defendant's 
motion  to  quash  the  indictment. 

2.  The  circuit  court  erred  in  refusing  to  grant  defendant's 
motion  to  set  aside  the  verdict  and  for  a  new  trial. 

3.  The  circuit  court  erred  in  overruling  defendant's  motion 
in  arrest  of  judgment. 

Messrs.  McKenzie  &  Calkins,  for  the  plaintiff  in  error. 

Mr.  J.  J.  Tunnicliffe,  State's  attorney,  for  the  People. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

On  the  motion  to  quash,  a  question  is  made  against  the  in- 
dictment, it  was  not  returned  into  open  court  by  a  grand  jury 
legally  impaneled  under  the  laws  of  this  State.  Twenty-three 
grand  jurors  Avere  in  fact  chosen,  and  all  of  them  were  duly 
summoned  to  attend,  but  on  the  roll  being  called  only  twenty- 
two  of  the  number  chosen  answered,  and  the  one  failing  to 
answer  was  by  the  court  excused  from  service  for  cause  shown. 

The  grand  jury  was  then  regularly  organized  by  appointing 
a  foreman  and  administering  to  them  the  usual  oath,  and  con- 
sisted of  twenty-two  members  out  of  the  twenty-three  chosen. 
The  grand  jury  thus  organized  is  the  one  that  found  the  in- 
dictment against  defendant. 

That  which  is  said  to  render  the  grand  jury  an  illegal  body 
is,  that  the  court  omitted  to  direct  the  sheriff  to  summon  from 
the  body  of  the  county  another  person  having  the  qualifica- 
tions of  jurors,  to  fill  the  panel.  By  section  16,  chapter  78, 
entitled  "  Jurors,"  it  is  declared,  "  a  panel  of  a  grand  jury 
shall  consist  of  twenty-three  persons,  sixteen  of  whom  shall 
constitute  a  grand  jury."  It  must  be  understood  the  word 
H :  panel"  is  used  in  this  connection  in  its  commonly  accepted 
sense.  According  to  Roget  it  is  equivalent  with  "  list,  cata- 
logue, inventory,  schedule,  register,  record."  Lexicographers 
generally  adopt  as  one  definition  that  given  by  Blackstone, 
viz:  "a  schedule  containing  the  names  of  persons  whom  the 
sheriff  returns  to  serve  on  trials."  It  will  be  observed  it  is 
the  "  panel"  or  "list"  or  "schedule"  that  shall  consist  of 
twenty-three  persons,  and  not  the  grand  jury,  for  it  is  expressly 
declared  sixteen  of  the  persons  whose  names  are  on  the  panel 
or  list  of  jurors  selected,  "shall  constitute  a  grand  jury." 

But  as  section  9  of  the  same  chapter  provides  that  "  if,  for 
any  reason,  the  panel  of  the  grand  jury  shall  not  be  full  at  the 
opening  of  such  court,  the  judge  shall  direct  the  sheriff  to 
summon  from  the  body  of  the  county  a  sufficient  number  of 
persons  having  the  qualifications  of  jurors,  as  provided  by  this 
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act,  to  fill  the  panel/'  it  is  said  it  was  error  to  omit  the  duty 
enjoined. 

That  depends  upon  the  construction  that  shall  be  given 
to  this  clause  of  the  statute, — whether  it  shall  be  held  to 
be  mandatory  or  only  directory.  Reading  the  word  shall  as 
may,  as  is  allowable  from  the  context,  it  is  simply  directory. 
That  is  plainly  its  meaning.  When  more  persons,  whose 
names  appear  on  the  list  chosen,  than  are  necessary  under  the 
law  to  constitute  a  grand  jury,  answer  for  service,  what  im- 
mediate necessity  can  there  be  for  filling  the  panel  before 
organizing  the  grand  jury?  Plainly  none,  as  sixteen  of  the 
number  selected  are  all  that  are  necessary  for  that  purpose. 
Evidently  it  was  intended  it  should  be  left  to  the  discretion 
of  the  judge  presiding  whether  there  was  any  necessity  or  not 
for  filling  the  panel  at  once. 

Whether  the  indictment  was  defective  in  not  negativing,  in 
the  precise  language  of  the  statute,  the  fact  the  abortion  may 
have  been  produced  or  attempted  as  necessary  for  the  preserva- 
tion of  the  life  of  the  mother,  presents  a  question  of  some  diffi- 
culty, and  one  not  altogether  free  from  doubt.  That  clause  of 
the  statute  under  which  the  indictment  was  found  makes  it  a 
crime  of  a  high  grade,  and  if  the  death  of  the  mother  ensues, 
it  is  murder  for  any  one,  "by  means  of  any  instrument,  medi- 
cine, drug  or  other  means  whatever,  to  cause  any  woman  preg- 
nant with  child  to  abort  or  miscarry,  or  attempt  to  produce 
an  abortion  or  miscarriage,  unless  the  same  were  done  as 
necessary  for  the  preservation  of  the  mother's  life."  The  in- 
dictment charges  in  one  count,  that  by  means  of  a  certain 
instrument  which  defendant  used,  he  produced  an  abortion  on 
deceased,  "  it  not  being  then  and  there  necessary  to  cause  such 
miscarriage  for  the  preservation  of"  her  life,  and  in  another 
count  that  defendant  administered  to  deceased  "a  noxious  and 
abortifacient  drug"  with  the  intent  to  produce  a  miscarriage, 
"it  not  being  then  and  there  necessary  to  administer  said  nox- 
ious and  abortifacient  drug  *  *  *  for  the  preservation  of 
the  life  "  of  deceased. 
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Undoubtedly  the  general  rule  is,  where  an  act  is  made 
criminal,  with  exceptions  embraced  in  the  same  clause  of  the 
statute  which  creates  the  offense,  so  as  to  be  descriptive  of  the 
offense  intended  to  be  punished,  it  is  necessary,  in  the  indict- 
ment stating  the  act  had  been  done,  to  negative  the  exceptions 
so  as  to  show  affirmatively  the  precise  crime  denned  has  been 
committed.  There  are  exceptions  to  this  general  rule,  as, 
where  the  exception  or  proviso  be  in  a  subsequent  clause  of 
the  statute,  or  if  in  the  same  section  and  not  incorporated  with 
the  enacting  clause  by  any  apt  words  of  reference,  it  is,  in  that 
case,  a  matter  of  defense,  and  need  not  be  negatived  in  the 
pleading.  Lequat  v.  The  People,  11  111.  330;  Metzker  v.  The 
People,  14  id.  101.  The  law  is  equally  well  settled,  that  while 
it  is  necessary  that  all  exceptions  contained  in  the  enacting 
clause,  creating  or  defining  the  offense,  must  be  negatived,  it  is 
immaterial  that  the  precise  words  of  the  statute  are  not  em- 
ployed for  that  purpose.  It  need  not  be  done  by  using  the 
exact  words  of  the  statute.  Any  equivalent  language  that 
excludes  with  the  same  certainty  the  exceptions  contained  in 
the  act  defining  the  crime,  may  with  equal  propriety  be  em- 
ployed. 

Philologists  give  to  as,  when  used  in  the  English  language 
where  the  context  seems  to  require  it,  the  same  meaning  as 
"it"  or  "that"  or  "which."  Accordingly,  the  exceptions 
indicated  in  this  statute  might  be  read  "  unless  the  same  were 
done  it  were  necessary."  Adopting  this  construction  as  fully 
authorized  by  the  idioms  of  our  language,  the  indictment  nega- 
tives the  exceptions  of  the  statute  by  the  use  of  the  converse 
"it  not  being  necessary,"  which  brings  the  case  precisely 
within  the  rule  as  laid  down  in  the  books.  Treating  the  .phrase 
"unless  the  same  were  done  it  were  necessary"  as  the  equiva- 
lent of  the  words  of  the  statute,  the  effect,  so  far  as  the  defend- 
ant is  concerned,  is  the  same.  In  either  case,  if  the  abortion 
was  produced  or  attempted  in  good  faith  it  were  necessary  to 
preserve  the  life  of  the  mother,  there  would  be  no  crime,  and 
that  fact  could  always  be  made  to  appear  on  the  defense. 
37—89  III. 
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But  there  is  another  view  that  may  be  taken.  In  the  case  at 
bar,  as  we  have  seen,  the  pleader  has  negatived  all  necessity  for 
producing  an  abortion  for  the  preservation  of  the  life  of  the 
mother,  and  if  that  is  so,  how  can  it  be  said  defendant  pro- 
duced the  abortion  as  necessary  for  the  preservation  of  the  life 
of  the  mother.  It  is  said,  the  words  employed  by  the  pleader 
negative  more  than  the  statute  requires.  If  that  be  so,  it 
imposed  on  the  prosecution  the  necessity  for  stricter  proof,  and 
certainly,  in  that  respect,  it  was  more  favorable  for  defendant 
than  if  the  exceptions  had  been  negatived  by  the  use  of  the 
language  of  the  statute.  The  averment  is  absolute,  there 
was  no  necessity  for  producing  the  abortion  for  the  preserva- 
tion of  the  life  of  the  mother,  and  that  excludes,  as  effectually 
as  language  can  do,  the  idea  it  was  done  as  necessary  for  that 
purpose,  unless  the  same  were  done  in  bad  faith,  which,  of. 
course,  would  not  excuse  defendant. 

The  fifth  count  of  the  indictment  charges  defendant  with 
administering  to  deceased,  with  intent  to  produce  a  miscarriage, 
a  certain  "noxious  and  abortifacient  drug,"  it  not  being  neces- 
sary to  administer  the  same  for  the  preservation  of  her  life. 
Objection  is  made  that  this  count  of  the  indictment  does  not 
sufficiently  negative  the  abortion  was  not  produced  as  neces- 
sary for  the  preservation  of  the  life  of  the  mother.  It  will  be 
observed,  defendant  is  not  here  charged  with  procuring  or 
producing  an  abortion  or  miscarriage  on  the  person  of  de- 
ceased, but  only  with  administering  a  "  noxious  and  abortifa- 
cient drug,"  with  intent  to  produce  a  miscarriage,  and  it 
would  seem  to  be  sufficient  to  negative  the  fact,  as  was  done, 
it  was  necessary  for  the  preservation  of  the  life  of  the  mother 
to  administer  the  drug  at  all. 

There  is  no  misjoinder  of  counts  in  the  indictment. 
Every  count  is  for  the  same  offense,  and  it  is  allowable  for  the 
pleader  to  state  the  same  offense  in  different  ways,  in  as  many 
different  counts,  even  though  the  judgment  on  the  different 
counts  be  different,  provided  all  the  counts  are  for  felonies  or 
all  for  misdemeanors.     Here,  all  the  counts  are   for  felonies, 
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and  that  brings  the  case  precisely  within  the  principle  of 
Lyons  v.  The  People,  68  111.  271. 

Upon  the  return  of  the  verdict  defendant  entered  a  motion 
to  set  the  same  aside,  and  for  a  new  trial.  Numerous  special 
reasons  were  assigned  in  support  of  the  motion,  but  only  a 
few  are  insisted  upon  in  argument,  and  some  of  them  have 
been  disposed  of  by  what  has  been  previously  said  in  consider- 
ing other  questions.  The  matter  complained  of  as  improper 
evidence  admitted  on  the  part  of  the  prosecution,  consists  of 
certain  letters  written  by  the  witness,  Jessie  Wendall,  to  de- 
fendant. On  cross-examination,  she  was  asked  whether  she 
was  friendly  to  defendant,  and  on  denying  she  entertained 
any  ill-will  towards  him,  she  was  shown  two  letters,  which  she 
admitted  she  had  written,  and  certain  passages  from  them 
were  read  to  her,  which  reflected  unkindly  on  defendant,  and 
she  was  asked  if  she  had  written  those  things.  She  readily 
admitted  the  authorship  of  the  letters  and  of  the  particular 
passages  read  to  her  reflecting  upon  defendant.  Having  in 
this  way  succeeded  in  having  read  before  and  in  the  presence 
of  the  jury  passages  from  the  letters,  it  was  allowable  the 
prosecution  should  read  the  whole  of  them  to  the  jury.  It 
would  be  unfair  to  the  witness  that  portions  of  her  letters 
should  be  read,  without  giving  her  the  benefit  of  whatever  else 
might  be  contained  in  them  on  the  same  subjects.  At  most 
the  remaining  portions  of  the  letters  read  to  the  jury  were  of 
the  same  character,  and  simply  cumulative  to  what  were  read 
by  defendant,  and  for  that  reason  could  do  no  harm  to  the 
defense. 

Nor  was  there  any  error  in  rejecting  testimony  offered  for 
the  defense.  The  question  propounded  to  one  physician  and 
considered  as  propounded  to  another,  in  reference  to  certain 
testimony,  "  if,  on  that  testimony,  you  would  lose  faith  in  the 
character  of  any  person  whose  character  had  heretofore  been 
high  in  your  estimation/'  was  improper,  and  the  court  ruled 
correctly  in  not  allowing  it  to  be  answered  by  either  witness. 
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Where  objections  are  constantly  being  raised  on  the  trial, 
the  court  must,  of  necessity,  in  passing  upon  them,  remark 
concerning  them  in  the  presence  of  the  jury,  and  it  may  be 
such  remarks  are  not  always  accurate  expressions  of  the  law. 
But  such  questions  are  pressed  upon  the  attention  of  the 
court  when  there  is  no  opportunity  for  reflection,  and  it  would 
be  adopting  too  strict  a  rule  to  hold  that  every  expression  of 
the  court  that  might  not  bear  the  severest  criticism  would 
be  error  of  sufficient  gravity  to  be  the  ground  of  reversal, 
where  no  other  error  intervenes.  The  remark  of  the  court 
complained  of  in  this  case,  whether  entirely  proper  or  not, 
certainly  did  not  prejudice  the  cause  of  defendant. 

Another  point  discussed  on  this  branch  of  the  case  is,  the 
verdict  is  contrary  to  the  law  and  the  evidence.  On  looking 
into  the  evidence,  there  can  be  no  reasonable  doubt  of  the 
guilt  of  defendant.  That  defendant,  by  the  use  of  an  instru- 
ment, caused  deceased  to  miscarry,  from  the  eifects  of  which 
she  died,  admits  of  no  doubt,  on  the  testimony  found  in  the 
record.  As  defendant  was  not  a  physician,  and  did  not  claim 
any  skill  in  such  matters,  there  can  be  no  pretense  he  caused 
the  miscarriage  for  the  preservation  of  the  life  of  the  mother. 
An  analysis  of  the  testimony  reveals  clearly  the  guilt  of  de- 
fendant, and  he  stands  convicted  of  a  crime  from  which  the 
mind  recoils  with  horror.  It  is  established  by  facts  and  cir- 
cumstances in  evidence,  about  which  there  can  be  no  dispute, 
that  the  condition  of  deceased  was  attributable  to  the  wrong- 
ful conduct  of  defendant,  and  procuring  the  abortion  which 
resulted  fatally  was  an  effort  to  conceal  their  mutual  shame. 

Elaborate  criticism  has  been  indulged  on  the  instructions 
given  and  refused  by  the  court  at  the  trial.  After  having 
looked  into  the  instructions  given,  and  the  modifications  made  of 
others,  it  is  not  perceived  that  defendant  has  any  just  cause 
for  complaint  on  that  score.  That  some  slight  inaccuracies 
may  be  found  to  exist  in  the  expressions  of  the  law  may  be 
expected,  but  when  the  whole  series  is  considered,  nothing  is 
discovered  that  could    be   regarded   as   seriously  hurtful  to 
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the  cause  of  defendant.  This  court  might  no^;  be  willing 
to  approve  of  every  expression  of  law  contained  in  the  in- 
structions as  entirely  accurate,  but  it  by  no  means  follows 
that  such  slight  inaccuracies  as  might  be  found  to  exist  on  a 
severe  analysis,  would  justify  the  reversal  of  a  conviction  sus- 
tained by  the  fullest  evidence,  that  even  excludes  every  rea- 
sonable hypothesis  of  innocence.  Should  it  be  so  held,  it 
would  render  the  practice  in  criminal  cases  so  technical  as  to 
defeat  all  convictions.  Such  objections,  not  affecting  injuri- 
ously the  accused,  ought  not  to  be  entertained.  Every 
one  charged  with  crime,  no  matter  what  the  nature  of  the  of- 
fense may  be,  nor  his  position  in  life,  is  entitled,  under  our 
laws,  to  a  fair  and  impartial  trial  before  a  jury  drawn  from 
the  vicinage.  When  that  is  accorded  to  the  accused,  he  has 
no  just  cause  to  complain.  That  is  the  case  here.  A  full  and 
fair  trial,  has  been  given  defendant  before  a  jury  of  his  coun- 
try, and  if  he  is  now  to  suffer  punishment,  it  must  be  attribu- 
ted to  his  guilty  conduct  in  the  commission  of  crime  from 
the  consequences  of  which  he  can  not  expect  to  escape. 

No  error  hurtful  to  defendant  appearing  in  the  record,  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Conrad  Schnell 


The  North  Side  Planing  Mill  Company. 

1.  Appeal — appearance  by  appellee  obviates  necessity  of  service.  Where  the 
defendant  perfects  an  appeal  from  a  judgment  of  a  justice  of  the  peace  by 
filing  bond  with  the  clerk  of  the  circuit  court,  the  entry  of  a  motion  by  the 
plaintiff  to  require  the  defendant  to  justify,  or  give  sufficient  security  in  the 
appeal  bond  at  the  next  term,  is  an  appearance  in  the  cause,  and  the  defend- 
ant, at  a  succeeding  term,  can  not  have  a  continuance  for  want  of  service  on 
the  plaintiff,  or  entry  of  appearance  in  writing  ten  days  before  such  term. 
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2.  Indorsement — whether  as  indorser  or  guarantor.  Where  the  name  of  the 
payee  of  a  note  appears  in  blank  on  the  back  of  the  note,  the  law  raises  the 
presumption  of  a  contract  as  indorser  only,  and  not  that  of  a  guarantor. 

3.  Where  A  is  indebted  to  B,  and  B  requires  security,  and  C  agrees  to  in- 
dorse B's  note,  and  A  prepares  a  note  payable  to  C,  who  puts  his  name  on  the 
same,  nothing  being  said  by  A  or  B  to  him  at  the  time,  this  will  not  show  a 
guaranty  on  the  part  of  C,  even  if  it  were  conceded  that  parol  evidence  is 
admissible  in  such  case  to  show  a  different  contract  from  that  which  the  law 
implies. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

Mr.  A.  D.  Carter,  for  the  appellant. 

Messrs.  Avery  &  Comstock,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  before  a  justice  of  the  peace, 
by  the  North  Side  Planing  Mill  Company  against  Conrad 
Schnell,  as  guarantor  of  the  payment  of  a  promissory  note,  as 
follows: 

"  150.00  Chicago,  June  28,  1873. 

"Five  months  after  date,  I  promise  to  pay  to  Conrad 
Schnell  or  order  $150,  at  the  Manufacturers'  National  Bank, 
Chicago,  value  received,  with  interest  at  ten  per  cent. 

"  Frederick  Milliman." 

There  was  judgment  for  the  plaintiff  for  the  amount  of  the 
note  and  interest,  and  defendant  appealed  to  the  circuit  court, 
where  there  was  the  like  judgment,  from  which  the  present  ap- 
peal was  taken  by  the  defendant. 

The  appeal  from  the  justice  of  the  peace  to,  the  circuit  court 
was  taken  by  appellant  filing  his  appeal  bond  in  the  office 
of  the  clerk  of  the  circuit  court,  October  15,  1875.  Upon  the 
cause  being  reached  for  trial,  at  the  October  term,  1876,  of 
the  circuit  court,  the  appellant  moved  for  a  continuance  be- 
cause there  had  been  no  summons  issued  to  the  appellee,  and 
the  latter  had  not  entered  its  appearance  in  writing  ten  days 
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before  the  first  day  of  the  term,  or  at  any  other  time,  which 
motion  the  court  overruled,  and  this  is  assigned  as  error. 
The  record  shows,  that  at  the  October  term,  1875,  of  the  cir- 
cuit court,  on  motion  of  the  appellee,  a  rule  was  entered 
against  appellant  to  justify  his  security  in  the  appeal  bond,  or 
to  give  sufficient  security  within  a  time  named.  The  making 
of  this  motion  was  an  appearance  by  the  appellee  at  the  Oc- 
tober term,  1875,  and  at  the  October  term,  1876,  several  terms 
of  the  court  having  intervened,  appellant  was  not  entitled  to 
a  continuance  upon  the  ground  it  was  sought,  it  being  re- 
moved by  appellee's  appearance  at  the  former  term. 

It  is  next  contended,  that  appellant  was  not  chargeable  as  a 
guarantor.  There  was,  upon  the  back  of  the  note,  merely  the 
indorsement  of  the  name  of  appellant,  the  payee  of  the  note,  in 
blank.  At  the  trial,  appellee's  attorney  wrote  over  the  name 
of  appellant  upon  the  note,  a  guaranty  of  its  payment. 

Appellant's  name  merely  on  the  back  of  the  note,  he  being 
the  payee,  imported  a  contract  as  indorser. 

All  the  evidence  in  the  case  tending  to  prove  any  contract 
of  guaranty  was  the  testimony  of  O'Neil,  the  secretary  of  the 
North  Side  Planing  Mill  Company,  that  the  note  was  given 
because  the  company  wanted  some  security  for  releasing  its 
lien  on  a  building  it  was  putting  up  for  Milliman,  and  Schnell 
said  he  was  willing  to  indorse  Milliman's  note ;  that  at  the 
time  of  the  making  of  the  note,  witness  wrote  out  the  body 
of  it  and  handed  it  to  Milliman,  and  he  handed  it  to  Schnell, 
who  took  it  and  put  his  name  on  the  back  of  it,  nothing  be- 
ing said  by  witness  or  Milliman  to  Schnell.  If  it  were  admis- 
sible, by  such  testimony,  to  vary  the  contract  which  the  law 
raises  upon  the  payee's  indorsement  in  blank  upon  a  prom- 
issory note,  namely,  the  contract  of  an  indorser  (which  is  not 
conceded),  this  testimony  does  not  have  that  effect,  but  rather 
supports  the  implied  contract.  It  shows,  to  be  sure,  that 
Schnell  was  not  the  real  owner  of  the  note  and  holder  as 
payee  in  his  own  right,  but  that  he  was  constituted  such  for 
the  purpose  of  effecting  a  security  to  the  planing  mill  com- 
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pany.  But  that  security  was  to  be  oue  of  a  particular  kind, 
that  of  indorser,  not  guarantor.  Schnell  said  he  was  willing 
to  indorse  Milliman's  note.  He  might  have  been  willing  to 
do  that,  and  not  to  guaranty  the  payment  of  the  note.  The 
contracts  are  of  different  character,  that  of  indorser  being  the 
more  favorable  one  for  the  surety.  And  the  form  into  which 
the  obligation  was  put  by  the  company  itself,  by  its  secretary, 
shows  that  it  was  understood  and  taken  to  be  an  undertaking 
as  indorser,  which  Schnell  assumed,  the  writings  being  con- 
structed in  such  a  shape  as  to  show  upon  their  face  that  it 
was  the  contract  of  indorser  which  Schnell  entered  into.  If 
it  had  been  the  understanding  that  Schnell  was  guarantying 
the  payment  of  Milliman's  debt  to  the  planing  mill  company, 
it  would  have  been  more  natural  to  have  drawn  the  note 
directly  to  the  company,  with  Schnell  as  surety  promising  in 
it  with  Milliman,  or  to  have  had  Schnell  sign  a  written  guaranty 
of  payment  on  such  a  note  from  Milliman  to  the  company. 
To  pervert  this  indorsement  in  blank  of  the  payee,  into  a 
guaranty,  upon  the  evidence  appearing  here,  would  be  entirely 
reversing  the  well  known  rule  that  the  contract  of  a  surety  is 
to  be  strictly  construed ;  that  to  the  extent,  and  in  the  man- 
ner, and  under  the  circumstances  pointed  out  in  his  obliga- 
tion, he  is  bound,  and  no  further ;  that  he  has  a  right  to  stand 
upon  the  very  terms  of  his  contract.  Miller  v.  Stewart,  9 
Wheat.  680. 

We  find  the  undertaking  here  was  that  of  indorser,  and 
not  of  guarantor,  and  as  there  was  no  evidence  whatever  of 
the  use  of  any  diligence  to  charge  appellant  as  indorser,  the 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Wesley  B.  Harvey 

v. 

James  Dunn. 

1.  Chattel  mortgage — certificate  of  acknowledgment.  A  certificate  of  the 
acknowledgment  of  a  chattel  mortgage,  that  the  mortgage  was  duly  acknowl- 
eged  before  the  justice  by  the  above  named  C  D,  the  mortgagor,  giving  the  date, 
but  omitting  the  words,  "and  entered  by  me,"  is  not  open  to  any  substantial 
objection.  It  is  sufficient  if,  in  fact,  the  justice  has  made  the  entry  on  his 
docket  as  required  by  the  statute. 

2.  Practice — when  specific  objection  should  be  made.  Where  the  certificate 
of  the  acknowledgment  of  a  chattel  mortgage  does  not  show  in  what  town  the 
justice  taking  the  same  holds  his  office,  and  there  is  no  proof  that  the  mort- 
gagor resides  in  the  same  town,  unless  a  specific  objection  is  made  in  the 
court  below  for  the  want  of  such  proof,  when  it  is  sought  to  introduce  the 
mortgage  in  evidence,  so  as  to  afford  an  opportunity  of  removing  the  same  by 
further  evidence,  it  can  not  be  urged  in  this  court. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  N.  J.  Pillsbury,  Judge,  presiding. 

This  was  replevin,  by  appellant  against  appellee.  No 
question  arises  upon  the  pleadings.  The  parties  entered  into 
a  stipulation,  presenting  the  facts  respectively  relied  upon, 
which  is  as  follows  : 

"That  on  the  12th  day  of  August,  1876,  Thomas  H.  Johns 
signed  the  mortgage  to  the  plaintiff,  Wesley  Harvey,  said 
Wesley  Harvey  having  drafted  said  mortgage  on  said  August 
12,  1876;  that  on  the  15th  day  of  August,  1876,  said  Thomas 
H.  Johns  went  to  the  office  of  one  James  Russell,  an  acting 
justice  of  the  peace,  of  said  Iroquois  county,  and  acknowledged 
the  execution  of  said  mortgage,  and  at  said  time  said  justice 
entered  the  same,  in  conformity  with  the  statutes,  on  his 
docket,  and  also  made  a  memorandum  on  the  bottom  of  said 
mortgage,  directed  to  the  clerk  of  said  Iroquois  county  circuit 
court,  to  send  said  mortgage,  after  being  recorded,  to  Wesley 
Harvey,  of  Washington,  Tazewell  county,  Illinois ;  that  at 
the  time  of  acknowledging  said  mortgage,  and  making  said 


586  Harvey  v.  Dunn.  [Sept.  T. 

Statement  of  the  case. 

memorandum,  said  justice  gave  it  to  said  Johns,  and  Johns 
sent  it  to  the  recorder's  office  of  Iroquois  county,  and  it  was, 
on  the  16th  day  of  August,  1876,  at  one  o'clock  P.  M.,  of  said 
day,  duly  filed  for  record,  and  it  remained  in  said  office  till 
the  29th  day  of  September,  1876,  when  it  was  delivered  to 
said  Johns  by  said  clerk ;  that  the  first  time  said  Harvey  re- 
ceived said  mortgage  was  on  October  1,  1876;  that  when  said 
mortgage  was  executed  and  acknowledged,  by  said  Johns,  be- 
fore said  Russell,  Wesley  Harvey  was  in  Washington,  Taze- 
well county,  Illinois,  and  said  Johns  was  a  resident  of  Sheldon 
township,  Iroquois  county  and  State  of  Illinois,  and  had  been 
for  a  long  time  prior  thereto,  and  has  been  ever  since,  and  all 
of  the  property  in  said  mortgage  at  said  time,  and  for  a  long 
time  prior  and  subsequent  to  the  acknowledging  of  said  mort- 
gage, was  located  in  said  Sheldon  township  aforesaid;  that  on 
the  22d  day  of  September,  1876,  there  was  a  judgment  entered 
by  David  Greenlee,  a  justice  of  the  peace,  of  said  Iroquois 
county,  in  favor  of  Charles  Sherman,  and  against  Thomas  H. 
Johns,  for  the  sum  of  $186.92;  that  on  the  13th  day  of  Octo- 
ber, 1876,  said  justice  issued  an  execution  on  said  judgment, 
and  delivered  it  to  James  Dunn,  a  constable  of  Sheldon,  Iro- 
quois county,  Illinois,  to  execute ;  that  by  virtue  of  said  exe- 
cution, said  constable  levied  on  all  of  said  property,  set  forth 
in  the  declaration,  on  the  14th  day  of  December,  1876,  said 
property,  at  said  time,  being  in  possession  of  T.  H.  Johns, 
and  retained  the  same  till  said  property  was  replevied  from 
him  by  the  sheriff  of  said  Iroquois  county,  in  the  above  enti- 
tled cause;  that  said  Harvey,  before  replevying  said  property, 
demanded  it  from  this  defendant,  and  he  refused  to  deliver  it 
to  said  Harvey;  that  said  Harvey  claims  title  to  it  by  virtue 
of  said  mortgage,  and  defendant  claims  said  mortgage  is  void, 
as  against  creditors  of  said  Thomas  H.  Johns,  because  it  was 
not  properly  acknowledged  and  recorded,  in  conformity  with 
the  statute." 

The  chattel  mortgage   is   in   the  usual   form,  executed  by 
Thomas  Harvey  Johns  to  the  plaintiff,  W.  B.  Harvey,  dated 
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August  12,  1876,  describing  the  property  mentioned  in  the 
plaintiff's  declaration;  consideration,  $534.60.  It  contains 
the  insecurity  clause. 

The  acknowledgment  and  certificate  of  the  recorder  are  as 
follows  : 

"  State  of  Illinois,  1 
Iroquois  County.      j 

"  I,  James  R.  Russell,  a  justice  of  the  peace,  in  and  for  said 
county,  do  hereby  certify  that  this  mortgage  was  duly  ac- 
knowledged before  me,  by  the  above  named  Thomas  Harvey 
Johns,  this  15th  day  of  August,  A.  D.  1876. 

James  R.  Russell,  J.  P.  [$eafc] 

CERTIFICATE  OF   CLERK. 


"  State  of  Illinois,  \ 


Iroquois  County. 
"  I  certify  that  this  instrument  was  filed  for  record  August 
16,  1876,  at  one  o'clock   P.  M.,  and   duly  recorded   in   book 
No.  Ill,  page  339. 

John  W.  Riggs, 

Clerk  of  the  Circuit  Court  of  Iroquois  County" 

By  agreement  of  parties  a  jury  was  waived,  and  the 
cause  submitted  for  trial  to  the  court.  The  court  found  the 
property  to  be  in  the  defendant,  and  gave  judgment  accord- 
ingly, awarding  a  writ  of  retorno  habendo. 

Plaintiff  appeals  to  this  court,  and  assigns  for  error  this 
finding  of  the  court. 

Messrs.  Holland  &  Ayers,  for  the  appellant. 

Mr.  Robert  Doyle,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  only  objection,  as  shown  by  the  record,  taken  to  the 
chattel  mortgage,  upon  the  trial  below,  was  the  general  one, 
that  "it  was  not  properly  acknowledged  and  recorded  accord- 
ing to  the  statute."     In  what  respect  it  lacked  the  statutory 


588  Harvey  v.  Dunn.  [Sept.  T. 

Opinion  of  the  Court. 

requirements,  in  respect  of  acknowledgment  and  recording, 
was  not  pointed  out. 

So  far  as  we  have  been  able  to  discover,  there  is  no  sub- 
stantial objection  to  the  form  or  mode  of  acknowledgment, 
and  the  proof  of  the  recording  is  entirely  satisfactory.  The 
omission,  in  the  certificate  of  acknowledgment,  of  the  words 
directed  by  the  statute,  "and  entered  by  me,"  after  the  words 
"  acknowledged  before  me,"  we  have  held,  in  Schroder  v. 
Keller,  84  111.  46,  did  not  vitiate  and  render  invalid  the  ac- 
knowledgment,— where,  as  here,  the  justice  taking  the  ac- 
knowledgment did,  in  fact,  make  the  entry  upon  his  docket, 
as  required  by  the  statute. 

But  the  point  relied  upon  by  appellee's  counsel,  to  sustain 
the  finding  and  judgment  below,  is,  that  it  was  not  proven  on 
the  trial  that  the  justice  taking  the  acknowledgment  was  of 
the  town  of  Sheldon,  where  the  mortgagor  resided.  As  above 
observed,  it  does  not  appear  that  this  specific  objection  was 
urged  upon  the  trial.  The  certificate  of  acknowledgment  does 
not  show  in  what  town  of  Iroquois  county  the  justice  taking 
the  acknowledgment  holds  office.  It  was,  therefore,  clearly 
an  objection  which,  if  it  had  been  specifically  urged,  might 
have  been  removed  by  further  proof,  and  it  can  not  be  heard 
here.  Harmon  et  al.  v.  Thornton,  2  Scam.  353 ;  Funk  et  al.  v. 
Staats,  24  111.  632;   Wright  et  al  v.  Smith,  82  id.  527. 

The  latter  case  is  a  stronger  case  for  the  party  claiming  un- 
der the  mortgage  than  the  present.  There,  secondary  evidence 
was  given  of  a  mortgage,  (the  original  having  been  destroyed 
by  fire,)  which  did  not  include*  proof  that  the  mortgage  was 
acknowledged  in  the  proper  district.  The  court,  on  motion, 
excluded  the  evidence — whether  on  that  or  other  ground  did 
not  appear.  A  majority  of  the  court,  not  including  the  writer 
of  this  opinion,  held  the  exclusion  of  the  evidence  error,  and 
that  the  party  claiming  under  the  mortgage  was  entitled  to 
have  had  the  specific  objection  that  the  evidence  did  not  show 
that  the  acknowledgment  was  taken   in  the  proper  district, 
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pointed  out  to  him,  so  that  he  might  have  removed  it  by  fur- 
ther evidence. 

In  our  opinion,  the  finding  and  judgment  below  resulted 
from  a  misapprehension  of  the  law  applicable  to  the  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Nels  Swanson  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Change  of  venue — an  information  can  not  be  to  circuit  court.  As  an  informa- 
tion for  a  misdemeanor  can  be  commenced  and  prosecuted  only  in  the  county- 
court,  it  is  error,  on  granting  a  change  of  venue  by  the  county  court,  to  send 
the  cause  to  the  circuit  court  of  some  other  county,  and  error  for  the  latter 
court  to  proceed  with  its  trial. 

Writ  ojf  Error  to  the  Circuit  Court  of  Henry  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  McKenzie  &  Calkins,  for  the  plaintiffs  in  error. 

Mr.  J.  J.  Tunnicliffe,  State's  attorney,  for  the  People. 

Per  Curiam  :  This  was  an  information  filed  in  the  county 
court  of  Knox  county,  by  the  prosecuting  attorney,  against 
Swanson  and  Runneberg,  for  alleged  violations  of  the  second 
section  of  the  Dram  Shop  act,  in  selling  intoxicating  liquor 
without  a  license. 

The  defendants  filed  their  petition  for  a  change  of  venue, 
alleging  the  prejudice  of  the  judge  of  the  county  court,  and 
also  the  prejudice  of  the  circuit  judge  of  the  eighth  judicial 
circuit.  Thereupon  the  venue  was  changed,  against  the  de- 
fendants' objection,  to  the  circuit  court  of  Henry  county. 

In  the  Henry  county  circuit  court  the  defendants  objected 
to  the  court  assuming  jurisdiction,  which  objection  was  over- 
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ruled,  and  the  defendants  excepted.  Thereupon  a  trial  was 
had  in  that  court,  resulting  in  a  conviction  of  the  defendants, 
and  they  bring  the  case  here  by  writ  of  error. 

The  error  is  assigned,  that  the  circuit  court  could  not  ac- 
quire jurisdiction  by  change  of  venue. 

The  section  of  the  statute  relating  to  a  change  of  venue  in 
criminal  cases  provides,  that  "when  a  change  of  venue  is 
granted,  it  may  be  to  some  other  court  of  record  of  competent 
jurisdiction  in  the  same  county,  or  in  some  other  convenient 
county  to  which  there  is  no  valid  objection."  Rev.  Stat.  1874, 
1095,  sec.  19.  Inasmuch  as  this  proceeding  was  commenced 
by  information  in  the  county  court,  and  could  be  so  commenced 
only  in  that  court,  the  statute  providing  that  all  offenses  cogni- 
zable in  the  circuit  courts  shall  be  prosecuted  by  indictment, 
a  majority  of  the  court  are  of  opinion  that  as  the  proceeding 
could  not  originally  have  been  commenced  and  prosecuted  by 
information  in  the  circuit  court,  so  neither  could  there  be 
prosecuted  in  that  court  a  case  commenced  by  information  in 
the  county  court,  on  change  of  venue  from  the  latter  court ; 
that  the  circuit  court  was  not,  in  this  instance,  a  court  of  rec- 
ord of  competent  jurisdiction,  within  the  meaning  of  the  pro- 
vision of  the  statute  cited,  and  that  it  was  error  to  grant  the 
change  of  venue  to-  the  circuit  court,  and  for  that  court  to  pro- 
ceed with  the  cause. 

The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Frantz 

v. 

Edwin  R.  Rose. 


1.  Tender — of  amount  due  on  contract,  and  costs  in  suit  before  justice  of  the 
peace.  In  an  action  before  a  justice  of  the  peace  to  recover  unliquidated  dam- 
ages  for  the  breach  of  a  contract,  express  or  implied,  the  defendant  has  the 
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right,  under  sec.  51,  ch.  79,  Rev.  Stat.  1874,  to  make  a  tender  of  the  sum  due, 
and  costs  that  have  accrued,  and  if  not  accepted,  deposit  the  same  with  the 
justice,  at  or  before  the  trial,  in  bar  of  any  costs  subsequently  made. 

2.  The  object  of  the  law,  as  it  now  exists,  in  relation  to  tender  is,  to  provide 
for  a  tender  in  all  cases  of  either  tort  or  contract,  where  a  pecuniary  compen- 
sation is  sought  to  be  recovered,  and  thereby  discourage  and  prevent  unneces- 
sary and  vexatious  litigation,  and  such  object  should  not  be  defeated  by  any 
narrow  and  constrained  construction  of  the  several  enactments. 

3.  Former  decisions.  Since  the  cases  of  Cilley  v.  Hawkins,  48  111.  308, 
and  Gregory  v.  Wells,  62  id.  232,  holding  a  different  rule,  the  statute  has  been 
changed,  as  above  indicated. 

4.  Contract — right  to  pasture  under  contract.  Where  a  party,  in  the  early 
part  of  the  fall,  contracts  for  the  privilege  of  grazing  his  cattle  upon  the  blue 
grass  pasture  of  another,  and  no  time  is  specified  for  the  occupancy  of  the 
pasture,  or  when  to  take  the  cattle  out,  and  the  owner  of  the  cattle  puts  them 
on  the  pasture  in  October,  and  about  the  first  of  December  takes  them  out, 
for  the  accommodation  of  the  owner  of  the  pasture,  for  a  few  days,  so  that  they 
may  not  break  into  his  corn  field  before  the  corn  is  gathered,  this  will  not 
deprive  the  owner  of  the  cattle  of  the  right  to  turn  them  in  again,  especially 
where  there  is  no  evidence  that  the  pasture  had  been  grazed  as  closely  as  is 
customary  at  that  season  of  the  year. 

5.  Instruction — not  supported  by  evidence,  and  assuming  facts.  It  is  error  to 
give  an  instruction  denying  a  party's  right,  upon  an  assumed  state  of  facts 
not  shown  by  the  evidence,  and  calculated  to  give  the  jury  to  understand  that, 
as  a  matter  of  law,  the  party  under  the  contract  was  bound  in  a  certain  way 
not  shown  by  the  evidence. 

6.  New  trial — misdirection  to  the  jury.  If  an  objectionable  instruction  is 
given,  and  its  natural  effect  is  to  mislead  the  jury,  and  it  appears  probably 
to  have  done  so,  the  verdict  so  induced  will  be  set  aside. 

Appeal  from  the  Circuit  Court  of  "Warren  county ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  James  W.  Davidson,  for  the  appellant. 

Mr.  J.  M.  Kirkpatrick,  for  the  appellee 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

This  action  was  commenced  before  a  justice  of  the  peace  to 
recover  damages  for  the  breach  of  a  contract.  The  case  was 
afterwards  appealed  to  the  circuit  court,  where  it  was  tried  de 
novo  before  the  judge  and  a  jury. 
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In  September,  1875,  appellant  bought  of  appellee  pastures, 
consisting  of  about  forty  acres  of  corn  stalks  and  some  twenty 
acres  of  blue  grass,  for  which  he  paid  $70  in  cash.  Appellant 
took  possession  of  the  blue  grass  some  time  in  October,  and 
pastured  cattle  thereon  until  about  the  first  of  December.  He 
then  took  them  off  the  blue  grass,  and  on  the  5th  of  January 
put  them  back  there,  when  they  were  turned  out  by  appellee 
and  driven  back  home.  At  that  time,  the  corn  was  not  all 
gathered  out  of  the  stalk  field,  and  was  not  all  got  out  until 
after  January  15th,  at  which  latter  date  this  suit  was  institu- 
ted. Appellee  claims  to  have  tendered  appellant,  before  suit 
brought,  $35,  in  full  of  all  damages,  and  to  have  kept  his 
tender  good.  The  right  to  make,  and  the  sufficiency  of,  the 
alleged  tender  are  two  of  the  questions  involved  in  this  con- 
troversy. 

It  is  insisted,  this  being  an  action  to  recover  unliquidated 
damages  for  the  breach  of  a  contract,  no  tender,  either  at  com- 
mon law  or  under  the  statute,  could  be  made  available,  and 
the  cases  of  Cilley  v.  Hawkins,  48  111.  308,  and  Gregory  v. 
Wells,  62  id.  232,  are  cited  as  authorities  to  support  that  pro- 
position. Those  decisions  were  made  when  the  sections  now 
found  in  the  Revised  Statutes  of  1874  as  sections  3  and  7 
of  chapter  135  were  the  only  statutory  provisions  bearing 
upon  the  subject.  Since  then,  there  has  been  a  statutory  en- 
actment under  which  appellee  could  well  have  made  a  tender. 

Section  51  of  chapter  79,  Rev.  Stat.  1874,  provides,  if  the 
defendant  in  any  suit  on  a  contract,  express  or  implied,  be- 
fore a  justice,  will  deposit  Avith  the  justice  the  amount  actu- 
ally due  the  plaintiff,  with  all  costs  that  shall  have  accrued 
at  the  time,  or  will  pay  or  tender  the  same  to  the  plaintiff 
or  his  agent  or  attorney,  and  in  case  the  same  is  not  accepted, 
deposit  the  money  with  the  justice  at  or  before  the  time  of 
trial,  all  costs  that  shall  accrue  thereafter  shall  be  adjudged 
against  the  plaintiff.  The  case  at  bar  is  expressly  within  the 
language  of  the  statute,  it  being  a  suit  on  a  contract  commenced 
before  a  justice,  and  we  could   only  hold  the  statute  does  not 
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apply  to  it  by  doing  violence  to  both  the  language  and  plain 
intention  of  the  enactment.  The  use  of  the  expression,  "the 
amount  actually  due/'  does  not  militate  against  this  interpre- 
tation. In  all  cases  of  tender  a  plaintiff  is  bound  to  know, 
at  his  peril,  the  amount  he  is  entitled  to.  It  is  surely  no 
greater  hardship  that  he  is  required  to  have  this  knowledge, 
in  a  case  of  unliquidated  damages  on  a  contract,  than  it  is 
such  knowledge  is  required  in  an  action  for  unliquidated  dam- 
ages for  a  tort,  (sec.  6,  chap.  135.)  Of  the  two,  the  former  is 
much  the  more  readily  and  certainly  ascertainable;  and  in  all 
cases  which  do  not  rest  in  mere  computation,  "the  amount 
actually  due"  can  only  be  definitely  determined  by  the  ver- 
dict of  a  jury  or  finding  of  a  court.  Again,  in  such  matter,  a 
defendant,  equally  with  the  plaintiff,  acts  at  his  peril,  and 
there  is  an  equality  of  responsibility  resting  upon  them. 

The  evident  object  of  the  legislature  was,  by  this  section, 
and  the  several  sections  to  be  found  in  the  act  revising  the 
law  in  relation  to  tender,  to  provide  for  a  tender  in  all  cases 
of  either  tort  or  contract,  where  a  pecuniary  compensation  is 
sought  to  be  recovered,  and  thereby  to  discourage  and  prevent 
unnecessary  and  vexatious  litigation.  This  beneficent  inten- 
tion should  not  be  defeated  by  any  narrow  and  constrained 
construction  of  the  language  of  the  several  enactments. 

Without  stopping  to  discuss  the  numerous  objections  made 
to  the  proof  of  a  tender,  suffice  it  to  say  that,  tested  by  the 
rules  laid  down  in  former  decisions,  we  regard  it  as  sufficient 
to  justify  the  verdict  of  the  jury  in  that  regard. 

Nor  do  Ave  deem  it  necessary  to  enter  into  any  discussion  of 
the  testimony  in  reference  to  the  value  of  the  two  pastures 
and  the  amount  of  the  damages  sustained  by  appellant.  The 
evidence  on  these  points  was  very  conflicting — they  were  es- 
sentially questions  of  fact  to  be  determined  by  a  jury,  and  two 
juries  having  passed  upon  the  matter  of  these  damages,  we 
would  not  feel  at  all  inclined  to  disturb  the  verdict  on  the 
evidence  as  found  in  the  record. 
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There  is,  however,  one  point  made  which  seems  to  compel 
a  reversal  of  the  judgment  and  remanding  of  the  cause  for  a 
new  trial.  The  court,  on  motion  of  appellee,  instructed  the 
jury  as  follows: 

"  If  the  jury  believe,  from  the  evidence  in  this  case,  that 
the  defendant  sold  to  the  plaintiff  the  privilege  to  graze  the 
blue  grass  pasture  of  which  witnesses  have  testified  about  in 
this  case,  during  the  fall  and  early  part  of  the  winter  A.  D. 
1875,  and  that  the  plaintiff  did  graze  off  the  said  blue  grass 
as  closely  as  is  customary  to  graze  such  pasture  at  that  season 
of  the  year,  and  took  his  stock  off  of  said  pasture,  then  the  jury 
are  instructed  that  the  plaintiff  had  no  right  to  turn  stock  on 
the  same  again,  and  he  can  not  recover,  in  this  case,  any  damages 
because  the  defendant  refused  to  let  him  put  his  stock  again 
into  said  pasture." 

Instructions  should  be  based  on  the  evidence.  There  is  no 
evidence  whatever  showing  or  even  tending  to  show  the  grass 
was  sold  to  be  grazed  in  the  fall  and  early  part  of  the  winter. 
On  the  contrary,  appellee  himself  testified,  "  I  don't  think 
there  was  any  time  specified  that  he  should  occupy  the  blue 
grass  pasture;  he  was  to  pasture  the  blue  grass  till  he  was 
done  with  it, — there  was  no  contract  as  to  when  he  should  take 
his  cattle  out."  Nor  was  there  any  testimony  said  pasture 
was  grazed  as  closely  as  was  customary  at  that  season  of  the 
year.  And  again,  appellant  testified  that  when  he  took  the 
cattle  off  the  pasture  he  did  so  at  the  request  of  appellee,  and 
for  his  accommodation,  and  only  for  a  few  days,  so  they  would 
not  break  into  the  corn  field  until  appellee  could  finish  gath- 
ering his  corn. 

The  first  part  of  the  instruction  may  well  have  been  re- 
garded by  the  jury  as  an  intimation  from  the  court  that,  un- 
der the  contract  made,  appellant  was  bound,  as  a  matter  of 
law,  to  pasture  the  blue  grass  only  during  the  fall  and  early 
part  of  the  winter. 

The  evidence   shows  appellant  wanted  to  pasture  the  grass 
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in  January,  after  the  early  part  of  the  winter  had  passed.  It 
may  be  he  only  temporarily  took  his  cattle  off  the  grass  about 
the  first  of  December,  for  the  sole  accommodation  of  appellee 
himself,  and  with  the  understanding  they  should  be  put  back 
in  a  few  days.  All  this  is  sworn  to  by  appellant,  and  it  may 
have  been  believed  by  the  jury. 

There  were  two  subject  matters  of  controversy  in  this  suit 
— damages  for  the  stalk  pasture,  and  damages  for  the  grass 
pasture.  It  is  altogether  probable,  from  the  evidence,  that 
the  whole  of  the  $35  tendered  was  allowed  by  the  jury  as 
damages  on  account  of  the  stalk  field,  and  that  the  jury,  influ- 
enced solely  by  this  instruction,  allowed  nothing  whatever  for  the 
grass.  We  can  not,  after  a  careful  examination  of  all  the  testi- 
mony, say  this  instruction  did  not  mislead,  and  that  the  verdict 
would  have  been  the  same,  even  if  it  had  not  been  given.  If 
an  objectionable  instruction  is  given,  and  the  natural  effect 
would  be  to  mislead  the  jury,  the  verdict  will  be  set  aside. 
Carter  v.  Carter,  62  111.  439  ;  Herrick  v.  Gary,  65  id.  102. 

It  is  with  regret  we  arrive  at  the  conclusion  this  tedious 
and  expensive  litigation  between  two  brothers-in-law,  about 
so  trifling  a  difference,  must  be  further  protracted. 

As  the  matter  stands,  the  judgment,  for  the  error  indicated, 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

The  additional  abstract,  filed  by  appellee,  was  to  supply 
portions  of  the  record  omitted  in  the  first  abstract.  It  is  im- 
material, as  the  judgment  is  reversed,  in  which  abstract  the 
additional  matter  was  printed.  In  either  event,  the  printer's 
fee  is  to  be  taxed  against  the  unsuccessful  party.  Appellee's 
motion,  reserved  until  the  hearing,  to  tax  costs  of  additional 
abstract  against  appellant,  is  therefore  overruled. 

Judgment  reversed. 
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Fred.  W.  Becker 

v, 
Charles  Sauter. 

1.  Judgment — power  over  at  subsequent  term.  During  the  term  at  which  a 
judgment  or  decree  is  rendered,  the  court  has  control  over  the  record,  and,  for 
cause  appearing,  may  amend  its  judgments,  orders  or  decrees,  or  set  them 
aside,  but  after  the  term  has  expired,  it  has  no  power  to  make  any  substantial 
amendment  or  set  them  aside. 

2.  Same — vacating  order  for  new  trial  at  subsequent  term.  Where  the  court, 
by  its  order,  finds  that  all  the  costs  have  been  paid  in  an  action  of  ejectment, 
and  awards  a  new  trial  under  the  statute,  it  can  not,  at  a  subsequent  term, 
review  its  decision,  and  set  aside  such  order  upon  the  ground  the  costs  have 
not  been  paid. 

3.  Error — in  granting  a  new  trial  in  ejectment,  under  the  statute.  Where  a 
new  trial  is  granted  in  ejectment,  under  the  statute,  upon  a  state  of  facts 
which  does  not  authorize  such  action,  it  seems,  upon  the  final  disposition  of 
the  case,  the  decision  granting  the  new  trial  may  be  reversed  on  error. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  of  ejectment,  to  recover  the  possession 
of  certain  premises  in  Cook  county.  On  the  25th  day  of 
November,  1874,  a  trial  was  had,  and  appellee,  the  defendant 
in  the  action,  was  found  not  guilty  and  judgment  rendered 
against  appellant  for  costs.  On  the  14th  day  of  September, 
1875,  appellant  applied  for  a  new  trial  under  the  statute, 
and  an  order  of  court  was  entered  in  the  cause  as  follows : 
"And  now  comes  the  said  plaintiif,  and  pays  into  court  all  the 
accrued  costs  of  suit;  whereupon  it  is  ordered  by  the  court 
that  a  new  trial  be,  and  the  same  is  hereby,  awarded  in  said 
cause,  pursuant  to  the  statute  in  such  case  made  and  provided/' 

On  February  24,  1877,  appellee  entered  a  motion  to  set 
aside  the  order  of  September  14,  1875,  granting  a  new  trial, 
on  the  alleged  ground  that  the  costs  had  not  in  fact  been  paid. 
This  motion  the  court,  on  hearing  the  affidavits  produced, 
allowed,  and  appellant  excepted  and  appealed. 
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Messrs.  Becker  &  Dale,  for  the  appellant. 
Mr.  J.  R.  Custar,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the 
Court: 

The  only  question  presented  by  the  record  is,  whether  the 
Superior  Court,  after  the  lapse  of  a  year  and  five  months,  had 
the  right  to  review  and  annul  a  former  decision  of  the  court. 

During  the  term  at  which  a  judgment  or  decree  may  have 
been  rendered,  the  court  has  control  over  the  record,  and,  for 
cause  appearing,  may  amend  its  judgments  or  decrees  or  set 
them  aside.  But  after  the  expiration  of  the  term  at  which  a 
judgment  is  entered,  the  court  has  no  power  to  make  any  sub- 
stantial amendment  or  to  set  it  aside.  Cook  v.  Wood,  Z4t  111. 
295;  Lill  v.  Stoohey,  72  id.  495;   Coursen  v.  Hixon,  78  id.  339. 

The  judgment  granting  a  new  trial  was  rendered  by  the 
court  after  being  satisfied  from  the  testimony  that  all  costs  in 
the  case  had  been  paid  by  appellant,  as  required  by  the  statute. 
After  the  term  had  closed,  this  judgment,  in  so  far  as  the  mat- 
ters passed  upon  and  decided  were  concerned,  became  final.  If 
the  judgment  was  rendered  upon  a  state  of  facts  not  authorizing 
such  action,  by  the  statute,  appellee  had  the  right  to  preserve 
the  evidence  upon  which  the  court  acted,  in  a  bill  of  excep- 
tions, and  after  the  case  was  finally  disposed  of,  the  decision 
granting  a  new  trial  could  be  reversed  in  the  appellate  court 
on  appeal  or  writ  of  error;  but  we  are  aware  of  no  authority 
under  which  the  judge  or  court  rendering  the  decision  could 
sit  in  review  upon  its  own  decision. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Christopher  Cogel  et  al. 

v. 
Abraham  J.  Kniseley. 

1.  Sale— -fraud  in  not  disclosing  patent  defects.  A  vendor  of  an  engine  which 
has  been  through  a  fire  is  not  bound  to  disclose  the  fact  of  cracks  in  the  bed 
which  are  visible  on  inspection,  where  the  buyer  examines  the  same,  and  the 
vendor  does  nothing  to  conceal  the  defects  or  prevent  the  purchaser  from  de- 
tecting them;  and  for  a  failure  to  make  such  disclosure  he  can  not  be  held 
guilty  of  a  fraud. 

2.  It  is  only  concealed  defects,  known  to  the  seller,  that  he  is  bound  to 
disclose  to  the  buyer.  In  the  sale  of  a  second  hand  engine  the  seller  is  not 
guilty  of  a  fraud  in  not  disclosing  the  fact  that  it  had  before  been  subjected 
to  a  fire,  when  he  had,  before 'the  sale,  caused  the  same  to  be  overhauled  and 
repaired  so  as  to  make  the  same  able  to  perform  such  service  as  he  represented 
to  the  buyer,  where  the  proof  does  not  show  any  material  injury  caused  by 
the  fire,  and  the  purchaser,  before  the  sale,  has  the  same  examined  by  an  ex- 
perienced engineer,  though  on  a  cloudy  day  and  in  a  room  indifferently  lighted. 
The  fact  the  purchaser  would  not  have  bought  had  he  known  the  engine  had 
been  through  a  fire,  will  not  change  the  rule. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
W.  K.  McAllister,  Judge,  presiding. 

Mr.  T.  C.  Whiteside,  for  the  appellants. 

Mr.  Frank  J.  Smith,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Kniseley,  to  recover  from 
Cogel  and  Betchter  the  price  they  had  contracted  to  pay  for  a 
steam  engine  sold  by  the  former  to  the  latter.  On  a  trial  in 
the  court  below  defendants  set  up  and  relied  on  fraud  in  the 
sale  of  the  engine,  as  a  defense.  The  jury  found  a  verdict  in 
favor  of  plaintiff,  and,  after  overruling  a  motion  for  a  new 
trial,  the  court  rendered  a  judgment  against  defendants  on  the 
verdict.  Defendants  thereupon  prayed  and  perfected  an  ap- 
peal to  this  court,  and  urge  a  reversal. 
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The  parties,  to  condense  and  reduce  the  case  to  a  small 
compass,  and  narrow  the  questions  to  be  discussed,  hare  agreed 
upon  the  facts  that  are  established  by  the  record,  and  agree 
that  the  case  shall  be  tried  by  this  court  on  the  stipulation  as 
to  the  facts. 

After  agreeing  on  the  facts,  they  make  this  stipulation: 

"  It  is  further  agreed  between  the  parties  to  the  above  ac- 
tion, that  the  sole  question  of  law  arising  in  this  case,  to  be 
certified  to  the  Supreme  Court,  is,  whether  or  not  the  plaintiff, 
in  that  he  did  not  voluntarily  disclose  to  Cogel  or  Robson  the 
existence  of  the  above  described  cracks  in  the  engine  bed,  and 
the  fact  that  it  hni  been  through  the  Chicago  fire,  was  guilty 
of  such  fraud  as  to  justify  the  defendants  in  rescinding  the  sale 
in  toto. 

u  And  if  the  Supreme  Court  shall  hold  that  the  plaintiff's 
omission  to  disclose  to  Cogel  and  Robson  the  existence  of  the 
said  cracks,  and  the  fact  that  the  engine  had  been  through  the 
Chicago  fire,  was  a  fraud  on  the  defendants,  such  as  would 
warrant  a  rescission  of  the  sale,  then  the  judgment  below  shall 
be  reversed  and  a  new  trial  granted ;  otherwise  the  said  judg- 
ment to  be  affirmed." 

It  is  agreed  that  the  engine  in  question  was  in  a  building 
on  the  South  Side,  in  Chicago,  among  the  first  that  were  burnt 
on  that  side  in  the  fire  of  October  9,  1871 ;  that  the  heat  was 
not  sufficient  to  melt  any  of  the  smaller  metal  bearings  and 
connections  of  the  engine,  nor  to  take  the  temper  out  of  a  steel 
chisel  which  laid  on  the  engine  bed ;  that  appellee  purchased 
the  engine  for  his  own  use,  intending  to  make  brick,  and  had 
it  repaired  and  placed  in  position  for  use,  but,  failing  to  pro- 
cure a  contract  he  had  expected  to  get,  it  was  not  used.  He 
gave  for  it  $2,000  more  than  defendants  agreed  to  give  him, 
owing  to  the  fall  in  the  price  of  such  machinery. 

Appellants  made  the  purchase  by  defendant  Cogel,  assisted 
by  Robson,  appellants'  engineer,  a  man  of  many  years  expe- 
rience.     Among  other  establishments  they  went  to   James, 
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Roach  &  Spencer,  dealers  in  engines.  That  firm  not  having 
an  engine  such  as  appellants  desired,  Roach  informed  them  of 
this  one,  saying,  though  not  a  new  one,  it  was,  he  thought, 
such  as  they  wanted.  Thereupon  they  started  to  see  appellee 
at  his  office,  but  meeting  him  on  the  street,  Roach  informed 
him  of  their  business,  and  appellee  requested  Roach  to  take 
Cogel  and  Robson.  and  show  the  engine  to  them.  Roach  did 
so,  when  Cogel  and  Robson  examined  it  pretty  thoroughly. 
It  was  set  up  on  a  stone  foundation,  bolted  down  and  adjusted, 
with  all  connections  ready  to  put  in  motion.  The  day  was 
cloudy,  and  the  engine  room  rather  indifferently  lighted  by 
windows  and  a  door,  yet  a  careful  inspection  would  have  dis- 
closed the  cracks  in  the  engine  bed;  but  they  were  not  noticed 
or  discovered  by  Cogel  or  Robson  until  the  engine  arrived  at 
Red  Wing,  where  it  was  intended  to  be  used. 

The  next  day  the  sale  was  made.  The  engine  was  placed 
on  the  cars  and  shipped  to  Red  Wing,  and  on  its  arriving  at 
that  place  defendants  discovered  the  cracks  and  refused  to  re- 
ceive it,  and  protested  a  draft  drawn  on  them  by  plaintiff  for 
$2000,  the  balance  of  the  price  agreed  to  be  paid.  When  the 
contract  was  closed  they  paid  $600. 

In  bargaining  for  the  engine  Roach  carried  propositions 
between  the  parties  until  they  arrived  at  an  agreement,  and 
the  bargain  was  closed.  He,  or  his  firm,  however,  had  no  in- 
terest in  the  transaction  further  than  to  prevent  a  rival  house 
from  making  a  sale,  and  to  get  commissions  on  a  new  heater 
sold  in  connection  with  the  engine. 

Plaintiff  knew  there  were  three  cracks  in  the  engine  bed,  and 
that  the  engine  had  been  through  the  fire,  but  claimed  these  facts 
did  not  materially  injure  the  engine,  as  it  had  been  thoroughly 
repaired  ;  that  he  supposed,  but  did  not  positively  know,  that 
Cogel  and  Robson  were  ignorant  of  the  facts  ;  that  he  volun- 
teered no  information  on  the  subject.  He  did  not,  however, 
do  or  say  anything  to  mislead  them  before  or  at  the  time  they 
purchased.  Plaintiff  admitted  that  the  engine  would  not  sell 
as  readily  in  market  with  the  cracks,  as  without  them,  and 
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defendants  would  not  have  purchased  the  engine  had  they 
known  of  the  cracks  or  that  it  had  been  through  the  fire.  As 
to  whether  the  engine  was  materially  injured  by  the  cracks, 
the  evidence  was  conflicting.  It  is  conceded  that  $300  would 
have  purchased  a  new  engine  bed. 

Appellee  executed  this  instrument  at  the  time  of  the  sale : 
"Chicago,  January  10,  1874. 

"The  Elms  engine  at  Austin  is  all  complete  as  shown  ;  is 
made  in  a  workmaulike  manner,  and  will  perform  well  with 
proper  care  and  attention  on  the  part  of  the  users  of  the  same, 
if  erected  in  a  workmanlike  manner  on  good  foundations. 

A.  J.  Kniseley." 

No  other  warranty  was  asked  or  given. 

Was  appellee  guilty  of  a  fraud  in  failing  to  disclose  the  facts 
that  there  were  cracks  in  the  engine  bed,  and  that  the  engine 
had  been  in  the  fire?  All  the  authorities  agree  that  a  vendor 
of  personal  property  need  not  point  out  to  the  buyer  open, 
visible  defects  in  the  property ;  and  failing  to  do  so  constitutes 
no  fraud,  unless  he  adopts  means  to  conceal  them,  or  to  pre- 
vent the  buyer  from  discovering  them.  As  to  all  such  defects 
the  buyer  acts  at  his  peril.  This  rule  is  recognized  and  acted 
upon  in  all  commercial  communities.  If  the  buyer  is  unwil- 
ling to  risk  his  judgment  in  detecting  defects  that  are  open 
and  visible,  he  should  require  a  warranty  against  them.  In 
this  case  appellants  did  exact,  and  appellee  did  give,  a  written 
warranty  that  the  engine  was  all  complete  as  shown, — that  it 
was  made  in  a  workmanlike  manner,  and  would  perform  well 
with  proper  care  and  attention,  if  erected  in  a  Avorkmanlike 
manner  on  good  foundations.  They  required  no  warranty  as 
to  the  soundness  or  perfection  of  the  various  parts  of  the  ma- 
chine, except  as  it  was  shown  to  them.  This  would  seem  to 
dispense  with  such  a  warranty,  and  that,  as  it  was  shown  to 
them,  they  risked  all  open  and  visible  defects. 

There  was  nothing  to  prevent  appellants  from  seeing  the 
cracks  in  the  engine  bed.  They  were  open,  visible,  and  fully 
exposed  to  view,   and  had  appellee  been   present   he  would 
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have  had  every  reason  to  suppose  they  had  seen  them.  As  he 
was  not  there  when  they  examined  the  engine,  and  as  they 
asked  no  questions  in  reference  to  the  cracks,  he  had  the  right 
to  suppose  they  were  seen  and  known.  Robson,  an  expe- 
rienced engineer,  aided  Cogel  to  make  the  examination,  and 
it  was  natural  for  appellee  to  suppose  he  would  discover  all 
patent  defects  or  blemishes  that  might  be  regarded  as  material 
to  its  use  or  sale.  He  had  been  brought  with  Cogel  for  the 
express  purpose  of  using  his  skill  in  examining  the  engine. 
Nor  does  it  matter  that  the  day  was  cloudy,  or  the  room  not 
well  lighted,  as  there  is  no  pretense  that  appellee  in  any  man- 
ner contributed  to  either.  But,  independent  of  all  these, 
appellee  was  not  bound  to  disclose  the  fact  that  these  three 
cracks  existed,  inasmuch  as  they  were  visible ;  and  having 
done  nothing  to  conceal  them,  or  mislead  appellee  from  de- 
tecting them,  he  can  not  be  held  guilty  of  a  fraud  in  not  dis- 
closing them. 

Was  he,  then,  guilty  of  a  fraud  in  not  disclosing  the  fact 
that  the  engine  had  been  in  the  fire  ?  Appellants  knew  they 
were  not  buying  a  new  engine.  They  were  told  it  had  been 
used,  and  there  is  no  claim  that  it  was  otherwise  represented. 
In  purchasing  it  as  a  second  hand  engine  that  had  been  used, 
they  had  no  reason  to  suppose  they  were  getting  as  perfect  or 
valuable  a  machine  as  if  it  were  new.  It  is  true,  Roach  said 
to  them  that  it  had  been  used  some,  but  he  thought  it  as  good 
as  new.  Nor  is  there  anything  in  the  agreed  facts  to  show  he 
was  in  the  slightest  degree  mistaken. 

No  one  would  claim  that  a  person  selling  an  engine  that 
had  been  used,  and  that  fact  known  to  the  buyer,  would  be 
guilty  of  a  fraud,  if  he  failed,  unasked,  to  disclose  how  often 
some  of  its  parts  had  been  injured  and  repaired;  or,  that  parts 
had  been  broken  and  supplied  with  others.  It  is  conceded 
that  appellee  said  to  Robson  that  he  knew  it  had  been  through 
the  fire,  but  claimed  that  did  not  materially  affect  or  injure 
the  engine,  because  it  had  afterwards  been  overhauled  and 
thoroughly  repaired  at  the  shops  of  Elms  &  Son.     If  appellee 
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believed  this,  there  was  no  reason  for  him  to  disclose  it,  as  he 
did  not  believe  there  was  any  defect  in  the  engine.  It  is  only 
concealed  defects,  known  to  the  seller,  that  the  seller  is  bound 
to  disclose  to  the  buyer.  If  the  seller  has  no  knowledge  of 
defects  that  are  latent,  he  can  not  be  held  to  have  committed 
a  fraud  because  he  did  not  make  them  known  to  the  buyer. 
Here,  there  is  nothing  to  show  that  the  engine  was  injured  by 
the  fire,  or  that  it  would  not  last  as  long  or  perform  as  much 
labor  as  if  it  had  never  been  subjected  to  the  fire.  It  seems 
not  to  have  been  defaced  or  to  have  shown  any  marks  of  the 
fire,  as  they  would  have  been  detected  by  Robson  when  he 
examined  it  before  the  purchase. 

We  can  not  judicially  know  that  the  amount  of  heat  to 
which  this  engine  was  subjected,  in  any  manner  or  for  any 
purpose  had  injured  it.  It  is  constructed  of  iron,  and  obser- 
vation teaches  that  moderate  heat  does  not  injure  iron  for  any 
purpose,  and  the  degree  of  heat  in  this  case  could  not  have 
been  injurious,  as  the  temper  was  not  drawn  from  the  steel 
chisel  that  was  lying  on  the  engine  bed,  and,  we  presume, 
subjected  to  as  great  heat  as  any  part  of  the  engine.  If  the 
engine  was  not,  in  fact,  injured  by  the  heat,  then  there  was  no 
latent  defect  to  disclose.  Appellee  supposed  there  was  none, 
nor  do  the  facts  show  there  were  any  defects  beyond  the  cracks 
in  the  engine  bed,  and  as  they  were  patent,  he  was  not  bound  to 
call  the  attention  of  appellants  to  them.  Nor  does  the  fact  that 
appellants  would  not  have  purchased  had  they  known  of  the 
cracks,  and  that  the  engine  had  been  in  the  fire,  prove  fraud. 
Appellee  was  not  bound  to  know  their  choice  in  such  matters. 
He  was  only  bound  to  see  that  he  did  or  said  nothing  to  de- 
ceive, and  that  he  disclosed  all  latent  defects.  Appellants, 
for  aught  that  appears,  might  not  have  been  willing  to  purchase 
if  they  had  been  informed  the  iron  in  the  engine  was  of  a  par- 
ticular manufacture,  or  had  been  worked  with  a  particular 
kind  of  coal  in  its  manufacture.  Appellee  seems  to  have  acted 
fairly  and  honestly,  and  omitted  no  duty  in  the  transaction. 
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The  facts  all  fully  considered,  we  are  of  opinion  appellee 
was  guilty  of  no  fraud,  and  the  finding  of  the  jury  was  right, 
and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Patrick  Brennan 


J.  W.  Shinkle. 

1.  Error — presumption  in  favor  of  judgment.  Unless  it  is  impossible  that 
the  damages  recovered  by  a  plaintiff  in  an  action  of  replevin,  could  have  been 
assessed  under  any  competent  evidence,  in  the  absence  of  a  bill  of  exceptions 
it  will  be  presumed  that  the  evidence  heard  justified  the  judgment  rendered. 

2.  Damages — measure  of,  in  replevin  for  detention  by  defendant.  The  statute 
giving  a  plaintiff,  on  recovery  in  replevin,  the  right  to  damages  for  the  wrong- 
ful detention  of  the  property  by  the  defendant,  authorizes  not  only  compensa- 
tion for  any  deterioration  in  the  value  of  the  goods  replevied  while  in  the 
hands  of  the  defendant,  but  also  the  plaintiff's  time  lost  and  expenses  incurred 
in  searching  for  the  same. 

3.  Justices  of  the  peace — accuracy  required.  In  suits  commenced  before 
justices  of  the  peace,  technical  precision  and  accuracy  in  the  form  of  the  en- 
tries are  not  indispensable. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  H.  Barber,  Jr.,  for  the  appellant. 
Mr.  Rufus  King,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

As  appears  from  the  transcript  of  the  proceedings  below, 
this  was  an  action  of  replevin  commenced  before  a  justice  of 
the  peace. 

Judgment  was  rendered  by  the  court  below,  against  appel- 
lant, by  default,  and  appellee's  damages  were  assessed  at  $200. 
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The  point  urged  as  ground  for  reversal  is,  that  this  judg- 
ment is  necessarily  erroneous,  because  the  return  of  the  con- 
stable shows  that  he  took  the  property  on  the  writ  of  replevin 
and  delivered  it  to  appellee ;  and  that  appellee  could,  hence, 
recover  but  nominal  damages  for  its  detention. 

There  is  no  bill  of  exceptions,  and  it  necessarily  results 
that  we  can  not  know  what  evidence  was  heard  and  what  rul- 
ings were  made  upon  the  assessment  of  damages.  Unless,  there- 
fore, it  is  impossible  that  the  damages  awarded  could  have 
been  assessed  against  appellant  under  any  competent  evidence 
that  might  possibly  have  been  introduced,  we  must  presume 
that  evidence  was  given  which  authorized  the  judgment  ren- 
dered. 

By  sec.  23,  chap.  119,  Eev.  Stat.  1874,  p.  853,  it  is  pro- 
vided: "  If  judgment  is  given  for  the  plaintiff  in  replevin,  he 
shall  recover  damages  for  the  detention  while  the  same  was 
wrongfully  detained  by  the  defendant." 

This  includes,  not  only  compensation  for  any  deterioration 
in  the  value  of  the  goods  replevied  while  they  were  in  the 
hands  of  the  defendant,  but  also  for  the  time  lost  and  expenses 
incurred  by  plaintiff  in  searching  for  his  property.  Morris 
on  Eeplevin  (2d  ed.)  193. 

Manifestly,  we  can  not  know  that  plaintiff's  damages  could 
not,  by  any  possibility,  have  been  $200. 

As  the  proceeding  was  commenced  before  a  justice  of  the 
peace,  technical  precision  and  accuracy  in  the  form  of  the 
entries  are  not  indispensable. 

We  see  no  objection,  prejudicial  to  appellant,  that  goes  to 
the  substance  of  the  judgment,  as  entered.  It  is,  therefore, 
affirmed. 

Judgment  affirmed. 
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James  Braidwood 

v. 
Herman  Weiller. 

1.  Practice — trying  case  out  of  its  order  on  docket.  The  "five-day  rule"  of 
the  Superior  Court  of  Cook  county,  whereby  a  cause  may  be  brought  to  a  speedy 
trial  before  it  is  reached  on  the  regular  call  of  the  docket,  upon  the  affidavit 
of  the  plaintiff's  attorney,  is  void,  as  being  inconsistent  with  the  general  Prac- 
tice act,  and  it  is  error  to  take  up  and  dispose  of  a  case,  under  such  rule,  out  of 
its  order  on  the  docket,  against  the  defendant's  objection. 

2.  Same — shifting  grounds  upon  error.  Where  a  plaintiff,  filing  an  affidavit 
of  his  claim  with  his  declaration,  afterwards  proceeds,  by  affidavit,  for  a  speedy 
trial,  under  a  five-day  rule  which  is  void,  and  under  that  procures  a  trial  of 
the  cause  out  of  its  order,  he  can  not,  on  appeal  or  error,  change  his  ground 
and  insist  that  he  was  entitled  to  judgment  for  want  of  an  affidavit  of  merits 
to  the  defendant's  plea. 

3.  Same — when  no  affidavit  of  merits  is  filed.  The  usual  way  of  taking  ad- 
vantage, under  the  Practice  act,  of  the  want  of  an  affidavit  of  merits  accom- 
panying the  defendant's  plea,  where  the  plaintiff  has  made  an  affidavit  of  his 
claim,  is  by  motion  for  judgment  as  in  case  of  a  default,  or  to  strike  the  plea 
from  the  files. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Hill  &  Dibbell,  for  the  appellant. 

Mr.  Adolph  Moses,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  in  the  Superior  Court  of  Cook 
county,  by  the  plaintiif,  as  indorsee  of  a  promissory  note  made 
by  the  defendant.  The  plaintiff  filed  with  his  declaration  an 
affidavit,  showing  the  amount  due  to  him  from  the  defendant, 
etc.,  as  provided  by  the  statute  in  that  regard.  The  suit  was 
brought  to  the  February  term,  1877,  and  the  declaration  filed 
January  26,  1877.  On  February  5,  1877,  the  defendant  filed 
a  plea  of  the  general  issue,  having  attached  to  it  his  affidavit 
of  his  non-residence  in  Cook  county  at  the  time  of  the  com- 
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mencement  of  the  suit,  and  since,  and  of  his  residence  in  "Will 
county.  On  the  13th  day  of  February,  1877,  the  plaintiff,  by 
his  attorney,  moved  the  court  for  a  speedy  trial  of  the  cause, 
under  what  is  known  as  the  "  five-day  rule  "  of  that  court, 
submitting  in  support  of  the  motion,  in  compliance  with  the 
requirement  of  the  rule,  an  affidavit  of  the  plaintiff's  attorney, 
of  his  belief  that  the  defense  was  made  only  for  delay,  with 
proof  of  the  giving  to  the  defendant's  attorney  five  days' 
notice  of  the  application,  with  a  copy  of  the  affidavit. 

The  defendant,  by  his  attorney,  in  resistance  of  the  motion, 
submitted  to  the  court  the  record  and  dockets  of  the  court, 
and  the  calendar  of  the  court  for  that  term,  from  which  k  ap- 
peared that  the  call  of  cases  for  February  13,  1877,  was  from 
term  ii\imber  7557  to  term  number  7628,  while  the  term 
number  of  this  cause  was  14,429,  and  that  this  cause  was  not 
upon  the  trial  calendar  for  that  term ;  and  objected  to  the 
granting  of  the  motion  for  several  enumerated  reasons,  one 
being  that  the  rule  named  was  contrary  to  the  statute  of  the 
State  regulating  trials  in  courts  of  record,  and  was  therefore 
void.  But  the  court  overruled  the  objections  and  granted  the 
motion,  and  ordered  an  immediate  trial  of  the  cause;  where- 
upon the  court  ordered  a  jury  to  be  called  to  try  the  cause, 
to  all  which  exception  was  taken.  The  jury  found  for  the 
plaintiff  and  assessed  his  damages  at  the  sum  of  $516.66,  for 
which,  after  overruling  a  motion  for  a  new  trial,  judgment  was 
entered  in  favor  of  the  plaintiff,  and  the  defendant  appealed. 

This  court  has,  in  a  number  of  cases,  passed  upon  the  validity 
of  this  same  "five-day  rule"  in  question,  and  pronounced  it  void 
and  of  no  effect,  as  being  inconsistent  with  the  general  Prac- 
tice act,  in  force  July  1,  1872,  and  that  it  was  error  to  take 
up  and  dispose  of  a  case  out  of  its  order  on  the  docket,  under 
that  rule,  against  the  defendant's  objections.  Fisher  v.  Nat. 
Bank  of  Commerce,  73  111.  35 ;  Kidder  v.  Rand  et  al.  ibid.  38 ; 
Angel  v.  Plume  and  Atioood  Mfg.  Co.  ibid.  412;  Griswold  v. 
Shaw,  79  id.  449.  The  present  case  appears  to  fall  within 
the  above  and  to  be  governed  by  their  authority. 
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Some  question  is  made  as  to  whether,  under  the  peculiar 
language  of  section  36,  of  the  Practice  act  of  1874,  a  non-res- 
ident of  the  county  is  required  to  file  with  his  plea  an  affidavit 
of  merits,  and  whether  there  is  here  any  evidence  of  the  non- 
residence  of  the  defendant,  the  affidavit  thereof  not  being  in- 
corporated in  the  bill  of  exceptions,  which  questions  we  do 
not  find  it  necessary  to  consider,  as  we  regard  the  proceeding 
and  decision  here  complained  of  as  not  having  been  under  the 
Practice  act,  but  as  based  entirely  upon  the  rule  in  question. 
The  more  usual  way  of  taking  advantage,  under  the  Practice 
act,  of  the  want  of  an  affidavit  of  merits  accompanying  the 
plea,  when  the  plaintiff,  as  here,  makes  an  affidavit  of  his 
claim,  is  by  motion  for  a  judgment,  as  in  case  of  default,  or  by 
motion  to  strike  the  plea  from  the  files  for  want  of  silch  affi- 
davit. But  no  such  motion  was  made,  nor  proceeding  taken, 
so  far  as  appears,  in  the  respect  of  there  being  no  affidavit  of 
merits;  but  the  plaintiff  apparently  abandoned  any  further  re- 
liance upon,  and  action  under  his  affidavit  of  claim  filed  with 
his  declaration. 

Instead  thereof,  he  moved  the  court  for  a  speedy  trial  un- 
der the  "  five-day  rule  "  of  that  court.  All  the  steps  were 
carefully  taken  under  that  rule,  and  in  conformity  with  its 
requirement,  and  the  entire  action  appears  to  have  been  there- 
under. 

Had  proceeding  been  taken  for  want  of  an  affidavit  of  mer- 
its being  filed  with  the  plea,  cause  might  have  been  shown  for 
an  extension  of  the  time  for  filing  such  affidavit,  as  the  stat- 
ute provides  for.  As  the  court  overruled  the  objection  made 
against  the  validity  of  the  rule,  we  must,  suppose  that  the  only 
showing  that  would  have  arrested  the  action  of  the  court  and 
the  operation  of  the  rule  would  have  been  an  affidavit  setting 
out  the  facts  in  detail  upon  which  the  defendant  relied  for  his 
defense,  such  as  the  rule  required  to  be  made.  Had  defend- 
ant filed  an  affidavit  simply,  of  a  defense  on  the  merits,  to  the 
whole  of  plaintiff's  demand,  all  that  is  required  by  the  general 
Practice  act,  we  must  think  that  would  have  been  of  no  avail, 
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for  the  court  was  proceeding  in  conformity  to  a  rule  where- 
with such  an  affidavit  would  have  been  no  compliance.  We 
must  consider  the  proceeding  and  adjudication  to  be  entirely 
under  that  rule,  as  they  profess  to  be.  It  is  not  admissible  for 
the  plaintiff  to  now  change  his  ground,  and  insist  that  as  he 
had  filed  an  affidavit  of  his  claim  with  his  declaration,  he  was 
entitled  to  judgment  against  the  defendant  because  he  did  not 
file  with  his  plea  an  affidavit  of  merits. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Lill  et  al.  Executors 

v. 

James  Egan. 

Partnership — whether  debt  is  of  firm  or  partner.  Where  money  is  lent  to 
one  partner  and  not  to  the  firm,  the  fact  that  the  several  members  of  the  firm 
sign  the  note  given  therefor,  does  not  make  the  note  a  partnership  transaction, 
nor  does  the  fact  that  the  partner  borrowing  applies  a  greater  part  of  the 
money  in  the  payment  of  the  partnership  indebtedness. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  is  an  action  brought  before  the  county  court,  by  Egan, 
against  John  Lill  and  others,  executors  of  the  last  will  and 
testament  of  William  Lill,  deceased.  Judgment  was  ren- 
dered against  the  defendants  in  the  county  court,  who  appealed 
to  the  circuit  court.  On  the  trial  in  the  circuit  court,  plaintiff 
gave  in  evidence  a  promissory  note,  dated  November  13, 1874, 
payable  one  year  after  date  to  the  order  of  George  Coxon,  for 
$3,000,  at  the  Bank  of  Montreal,  Chicago,  with  interest  at  the 
rate  often  per  cent  per  annum,  and  signed,  John  H.  Moulton, 
William  Lill.  This  note  was  indorsed  by  Coxon  to  Egan,  the 
claimant.  It  was  proven  that  Moulton  and  William  Lill,  at 
39—89  III. 
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the  time  of  the  date  of  the  note,  were  partners,  carrying  on  a 
partnership  business,  but  the  proofs  show  that  this  note  was 
given  for  money  which  was  lent  personally  to  Lill.  The 
proof  also  tended  to  show  that  the  money  received  by  Lill  was 
(at  least  a  considerable  part  of  it)  used  by  him  in  paying  part- 
nership debts'of  the  firm. 

The  verdict  was  for  the  plaintiff  in  the  circuit  court.  De- 
fendants moved  for  a  new  trial,  which  motion  was  overruled. 
Defendants  appeal  to  this  court,  and  insist  that  the  circuit 
court  erred  in  refusing  to  grant  a  new  trial. 

Messrs.  Wilson,  Montgomery  &  Waterman,  for  the 
appellants. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  insisted  by  appellants  that  this  note  was  a  partnership 
note,  and  for  that  reason  the  creditor  was  bound  first  to  resort 
to  the  surviving  partner,  and  collect  his  debt  out  of  the  part- 
nership effects,  if  practicable,  before  attempting  to  reach  the 
private  property  of  the  estate  in  the  hands  of  the  executors. 

We  find  no  foundation  for  the  application  of  any  such  doc- 
trine in  this  case.  The  money  was  lent  to  Lill,  and  not  to 
the  firm.  The  fact  that  the  men  who  signed  the  note  were 
members  of  the  firm,  does  not  constitute  the  making  of  the 
note  a  partnership  transaction.  True,  had  the  money  been 
originally  lent  to  the  firm,  and  had  this  note  been  given  in 
satisfaction  or  in  evidence  of  a  firm  debt,  the  question  which 
appellants  seek  to  raise  might  be  presented. 

We  think  the  finding  on  the  evidence  is  right,  and  the  cir- 
cuit court  did  right  in  refusing  to  grant  a  new  trial. 

Judgment  must  be  affirmed. 

Judgment  affirmed. 
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Mark  Kimball,  Collector,  etc. 

v. 

The  Merchants'  Savings,  Loan  and  Trust  Company. 

1.  Taxes — when  enjoined.  A  court  of  chancery  has  jurisdiction  to  enjoin 
the  collection  of  a  tax,  and  will  exercise  it  in  all  cases  where  the  tax  has  been 
levied  without  authority  of  law,  or  where  the  property  is  not  subject  to  taxa- 
tion. 

2.  Same — equalization  by  county  board.  If  any  material  increase  is  made  by 
a  county  board  in  the  aggregate  amount  of  all  the  towns  or  districts,  in  equal- 
izing the  valuation  between  the  different  towns,  beyond  what  is  actually 
necessary  or  incidental,  it  is  without  authority  of  law,  and  void. 

3.  Where  a  county  board  of  equalization  raised  the  tax  on  personal  prop- 
erty in  one  town  twenty  per  cent,  without  any  corresponding  deduction  in 
other  towns,  so  that  the  valuation  of  taxable  property  of  the  county  was 
raised  $2,000,000,  and  the  State  board,  taking  the  aggregate  valuation  of  the 
several  counties  as  a  basis,  as  the  law  required,  raised  the  valuation  of 
personal  property  in  the  same  county  fifty-seven  per  cent,  which  was  added 
to  the  increased  valuation  as  made  by  the  county  board,  it  was  held,  that  the 
proceedings  of  the  county  board  inci-easing  the  valuation  were  not  merely 
irregular,  but  without  sanction  of  law,  and  void,  and  the  tax  on  such  increased 
valuation  was  enjoined. 

Appeal  from  the  Appellate  Court  of  the  First  District ; 
the  Hon.  Theodore  D.  Murphy,  presiding  Justice,  and 
Geo.  W.  Pleasants  and  J.  M.  Bailey,  Justices. 

Mr.  Joseph  S.  Bonfield,  for  the  appellant. 

Mr.  John  M.  Rountree,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  filed  by  the  Merchants'  Savings,  Loan  and 
Trust  Company,  against  Mark  Kimball,  collector  of  taxes  for 
the  town  of  South  Chicago,  to  enjoin  a  portion  of  the  tax  as- 
sessed on  its  personal  property  for  the  year  1877.  Except 
that  portion  of  the  taxes  which  it  seeks  to  enjoin,  the  company 
has  paid  to  the  collector  all  taxes  levied  on  its  personal  prop- 
erty, and  only  asks  relief  against  that  part  which,  it  is  averred, 
is  without  authority  of  law. 
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As  to  the  principal  facts,  there  is  no  controversy  between 
the  parties.  In  the  spring  of  1877  the  assessor  of  the  town 
of  South  Chicago,  in  which  complainant  is  assessed,  received 
from  the  company  a  statement  of  its  personal  property  liable 
to  taxation,  and  placed  upon  it  a  valuation,  as  of  the  first  of 
May,  of  $500,000,  and  it  was  so  returned  to  the  county  clerk 
without  change  or  modification.  On  the  10th  of  August  the 
county  clerk  certified  to  the  Auditor  of  State,  in  pursuance  of 
section  98  of  the  Revenue  law,  an  abstract  of  assessments  of 
property  in  Cook  county,  as  made  by  the  assessors  of  the  sev- 
eral towns,  which  included  the  valuation  of  complainant's 
property.  On  the  20th  day  of  the  same  month  the  county 
board  met  as  a  board  of  equalization  to  equalize  the  assess- 
ments made  by  the  assessors  of  the  several  towns  of  the  county, 
in  pursuance  of  the  97th  section  of  the  Revenue  law,  and,  for 
the  purpose  of  equalizing  the  assessments  between  the  several 
towns,  added  20  per  cent  to  the  assessed  value  of  personal 
property  in  the  town  of  South  Chicago,  but  made  no  changes  in 
other  towns.  As  to  railroad  property  and  real  estate  no  mate- 
rial changes  were  made  in  any  of  the  towns.  The  per  cent 
added  to  personal  property  in  South  Chicago  increased  the 
aggregate  value  of  the  assessed  property  in  that  town  over 
$2,000,000,  and,  as  a  necessary  consequence,  increased,  by  a 
large  per  cent,  the  aggregate  assessed  value  of  the  entire 
property  of  the  county.  That  equalized  value  of  the  assessed 
property  of  the  county,  as  made  by  the  county  board,  the 
county  clerk  certified  to  the  State  Auditor  and  he  submitted 
it  to  the  State  Board  of  Equalization,  but  whether  that  board 
ignored  it  or  took  action  upon  it,  is  a  matter  in  dispute.  It 
is  certain,  however,  the  State  board  directed  that  57  per  cent 
be  added  to  the  assessed  value  of  personal  property  in  Cook 
county.  It  is  conceded,  by  stipulation,  that  the  county  clerk 
added  to  the  assessment  of  $500,000,  made  on  the  personal 
property  of  complainant  in  South  Chicago,  20  per  cent,  in 
conformity  with  the  action  of  the  county  board,  making  the 
sum  of  $600,000,  and  to  this  sum  added  57  per  cent,  the  rate 
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directed  by  the  State  board  to  be  added  to  personal  prop- 
erty in  Cook  county,  making  the  sum  of  $942,000,  and  upon 
this  latter  sum  he  computed  and  extended  the  several  kinds 
of  taxes  for  the  year  1877.  It  is  also  conceded,  that  neither 
complainant  nor  any  of  its  officers  had  any  actual  or  personal 
notice  or  knowledge  of  any  proposed  changes  of  the  assess- 
ments in  the  town  of  South  Chicago,  or  that  the  county  board 
proposed  in  any  way  to  change  the  assessment  on  the  personal 
property  of  complainant,  and  that  the  company  had  no  notice 
whatever  other  than  the  general  notice  published  in  a  daily 
newspaper  notifying  all  persons  feeling  themselves  aggrieved 
by  assessments  in  1877  to  present  their  complaints  in  writing 
to  the  county  board,  and  of  the  time  and  place  of  the  meeting  of 
the  committee  on  equalization.  On  the  hearing,  the  circuit 
court  entered  a  decree  making  the  injunction  previously 
awarded  perpetual,  and  on  appeal  to  the  Appellate  Court  the 
decree  was  affirmed.  The  case  is  now  to  be  heard  in  this 
court  on  the  appeal  of  defendant. 

It  will  not  be  denied,  if  there  was  a  total  want  of  authority 
in  the  county  clerk  to  extend  the  tax  against  the  property  of 
complainant  on  the  increased  valuation  as  made  by  the  county 
board,  that  equity  has  jurisdiction  to  restrain  its  collection. 
The  principle  of  the  cases  in  this  court,  on  this  subject,  is, 
that  a  court  of  chancery  has  jurisdiction,  and  when  invoked 
will  assume  to  exercise  it  in  all  cases  where  the  tax  has  been 
levied  without  authority  of  law,  or  where  the  property  is  not 
subject  to  taxation.  Town  of  Lebanon  v.  Ohio  and  Missis- 
sippi Railroad  Co.  77  111.  539.  Our  sole  inquiry,  therefore, 
will  be,  whether  there  is  any  authority  for  the  action  of  the 
county  board  in  adding  20  per  cent  to  the  assessed  valuation 
of  personal  property  in  the  town  of  South  Chicago,  by  which 
complainant's  assessment  on  personal  property  was  so  much 
enhanced.  The  decision  depends  mainly  on  the  construction 
that  shall  be  given  to  the  97th  section  of  the  Revenue  act. 
That  section  defines  the  duties  of  the  county  board,  and  then 
declares  in   the  4th  division   "it  shall   ascertain  whether  the 
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valuations  in  one  town  or  district  bear  a  just  relation  to  all  the 
towns  or  districts  in  the  county,  and  may  increase  or  diminish 
the  aggregate  valuation  of  property  in  any  town  or  district 
by  adding  or  deducting  such  sum  upon  the  hundred  dollars 
as  may  be  necessary  to  produce  a  just  relation  between  all  the 
valuations  of  property  in  the  county,  but  shall,  in  no  in- 
stance, reduce  the  aggregate  valuations  of  all  the  towns  or 
districts  below  the  aggregate  valuation  thereof  as  made  by 
the  assessors,  neither  shall  it  increase  the  aggregate  valuations 
of  all  the  towns  or  districts  except  in  such  an  amount  as  may 
be  actually  necessary  and  incidental  to  a  proper  and  just 
equalization." 

It  will  be  observed  that  this  clause  of  the  statute  imposes 
two  limitations  on  the  action  of  the  county  board,  in  the 
matter  of  equalizing  taxes  between  the  several  towns  or 
districts  of  the  county  to  make  them  bear  a  just  relation  to 
each  other:  First,  in  no  instance  shall  the  county  board 
reduce  the  aggregate  valuations  of  all  the  towns  or  dis- 
tricts below  the  aggregate  valuation  as  made  by  the  assessors; 
and  second,  the  county  board  shall  not  increase  the  aggregate 
valuations  of  all  the  towns  or  districts  except  in  such  an 
amount  as  may  be  actually  necessary  or  incidental  to  a  pro- 
per and  just  equalization.  Evidently  it  was  the  intention, 
and  that  is  the  plain  meaning  of  the  statute,  in  equalizing  val- 
uations so  as  to  make  the  valuations  in  the  several  towns  or 
districts  of  the  county  bear  a  just  relation  to  each  other,  it 
should  be  done  by  the  county  board  adding  or  deducting  from 
other  towns  or  districts  as  may  be  necessary,  and  still  retain, 
as  near  as  practicable-,  the  aggregate  valuation  of  all  the  towns 
or  districts  of  the  county,  keeping  always  in  view  the  limita- 
tions imposed,  that  in  no  instance  shall  such  aggregate  valua- 
tion be  diminished,  nor  shall  it  be  increased  except  in  such 
an  amount  as  may  be  actually  necessary  or  incidental  to  pro- 
duce a  proper  and  just  equalization.  It  follows,  as  a  matter 
of  course,  that  any  material  increase,  beyond  what  was  actu- 
ally necessary  or  incidental,  of  the  aggregate  valuations  of  all 
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the  towns  of  the  county,  as  was  made  in  this  case,  is  without 
authority  of  law,  and  must  for  that  reason  be  void.  It  is  not 
merely  an  irregular  or  erroneous  exercise  of  powers  conferred, 
but  it  is  an  imposition  of  taxes  in  a  case  where  no  authority  is 
given  by  statute,  which  is  the  source  of  all  power  a  county 
board  may  rightfully  exercise  in  such  matters. 

This  construction  finds  support  in  other  provisions  of  the 
statute  designed  to  secure  equality  in  taxation  in  the  several 
counties  of  the  State.  Construing  the  Revenue  law  as  estab- 
lishing one  system  for  levying  and  collecting  taxes,  it  often 
happens  that  the  obscurity  that  may  appear  in  one  section  is 
removed  by  reference  to  other  sections  on  the  same  subject. 
That  system,  which,  if  perfectly  executed,  tends  most  to  pro- 
duce equality  in  the  imposition  of  taxes  upon  citizens  of  the 
State,  finds  sanction  in  the  constitution.  On  the  other  hand, 
any  Revenue  law,  which,  if  perfectly  administered,  necessarily 
produces  inequality  in  taxation,  is  plainly  inhibited  by  consti- 
tutional restrictions.  Our  revenue  system  was  evidently  in- 
tended to  produce  equality  in  taxation,  not  only  between  the 
towns  or  districts  of  the  county,  but  also  between  the  several 
counties  of  the  State,  and  any  construction  that  will  best  pro- 
mote that  design  ought  to  be  adopted. 

Our  understanding  is,  the  State  board  equalizes  upon  the 
aggregate  valuations  of  all  the  towns  or  districts  of  the  several 
counties  of  the  State,  as  made  by  the  assessors,  but  when  that 
is  done,  and  the  rate  per  cent  to  be  added  to  or  deducted  from 
the  aggregate  valuations,  in  any  county,  is  fixed  by  the  State 
board,  it  is  to  be  added  to  or  deducted  from  the  aggregate  equal- 
ized valuations  as  fixed  and  ascertained  by  the  county  board 
of  that  particular  county.  That  shows  the  absolute  necessity 
for  the  restrictions  placed  on  county  boards,  that  they  shall, 
in  no  instance,  reduce  the  aggregate  valuations  made  by  the 
town  or  district  assessors,  nor  increase  that  valuation  more 
than  is  actually  necessary  or  incidental  to  a  proper  and  just 
equalization.  Should  they  do  so,  it  is  apparent  it  would  at 
once   destroy  any  equalization  the  State  board   might  make. 


616  Kimball  v.  Merchants'  S.,  L.  &  T.  Co.  [Sept.  T. 

Opinion  of  the  Court. 

]S'o  better  illustration  could  be  given  than  the  case  in  hand. 
Here,  the  county  board  increased  the  aggregate  valuation  of 
personal  property,  as  made  by  the  assessors  of  the  several 
towns  of  the  county,  by  a  sura  exceeding  $2,000,000.  The 
State  board,  it  seems,  took  as  a  basis  for  its  action,  as  was  its 
duty  under  the  law,  the  aggregate  valuations  made  by  the  lo- 
cal assessors,  and  determined  the  rate  per  cent  to  be  added  to 
personal  property  in  Cook  county  to  make  that  county  bear  a 
just  relation  to  other  counties  in  the  State,  and  when  that  rate 
per  cent  was  added,  as  was  afterwards  done,  to  the  equalized  val- 
uation, as  made  by  thecounty  board,  it  is  clear  the  equalization 
as  made  by  the  State  board  was  effectually  destroyed. 
Nothing  can  be  plainer  than,  by  the  mode  adopted,  the  tax- 
payers in  the  town  of  South  Chicago,  of  whom  complainant 
was  one,  were  subjected  to  unjust  burdens  of  taxation, — not 
only  unjust  because  unequal,  but  wholly  without  authority  of 
law. 

The  case  of  Scammon  v.  The  City  of  Chicago,  44  111.  269, 
cited,  is  not  an  authority  in  the  case  we  are  considering. 
That  case  arose  under  a  different  law — one  that  conferred 
power  on  the  board  acting  for  the  purpose  of  equalizing  as- 
sessments "to  add  to,  take  from,  or  otherwise  correct  and 
revise  the  same"  without  imposing  any  limitations  upon  their 
discretion  in  the  matter.  It  is  a  misapprehension  to  suppose 
the  present  revenue  law  invests  county  boards,  in  the  matter 
of  equalizing  assessments  between  the  several  towns  or  dis- 
tricts of  the  county,  with  a  discretion  to  diminish  in  any  in- 
stance, or  raise,  the  aggregate  valuations  made  by  the  assessors 
beyond  an  amount  that  may  be  actually  necessary  or  incidental 
to  a  proper  and  just  equalization.  Had  the  legislature  in- 
vested county  boards  with  a  discretion  as  to  the  amount  that 
should  be  added  or  deducted  in  any  given  case,  in  equalizing 
valuations,  without  imposing  restrictions,  then  the  rule  declared 
in  Law  v.  The  People,  87  111.  385,  as  to  reviewing  such  dis- 
cretion, would  apply.  But  the  fallacy  of  the  argument  on  this 
branch  of  the  case  lies  in  the  assumption  county  boards  have 
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a  discretion  in  such  matters.  Such  is  not  the  case.  The 
powers  such  boards  may  rightfully  exercise  are  denned,  and 
limits  fixed  beyond  which  they  may  not  go.  All  acts  beyond 
the  restrictions  imposed  are  void,  as  being  without  warrant  of 
law. 

In  Buck  v.  The  People,  78  111.  560,  the  aggregate  valuations 
as  made  by  the  assessors  in  the  several  towns,  was,  in  fact, 
raised,  but  the  per  cent  being  a  trifle  over  one-fourth  of  one 
per  cent,  it  was  so  small  it  was  thought  it  "was  altogether 
necessary  and  incidental  to  a  proper  and  just  equalization," 
and  it  was  permitted  to  stand.  The  same  construction  here 
given  to  the  statute  was  recognized  in  that  case. 

That  portion  of  the  tax  complained  of  rests  on  no  assess- 
ment made  by  any  authority  of  law,  and  is  therefore  void. 
Town  of  Lebanon  v.  Ohio  and  Mississippi  Railroad  Co.  supra. 
The  error  affects  the  justness  of  the  tax  itself,  and  is  not 
within  the  saving  clause  of  the  statute. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


John  L.  Spake 


The  People  of  the  State  of  Illinois. 

1.  Intoxicating  liquors — when  license  is  not  broad  enough  to  protect  sale. 
Where  an  incorporated  town  has  fixed  the  price  of  a  license  for  a  dram  shop 
at  $75  per  year,  and  a  druggist's  license  at  $40  per  year,  a  license  issued  to 
one  as  a  druggist,  which  expressly  provides  that  the  holder,  his  agent,  etc., 
shall  not  be  authorized  to  sell  intoxicating  liquors  to  be  drank  at  the  place 
where  sold,  or  in  any  room  or  place  of  resort  adjacent  thereto,  is  not  broad 
enough  to  protect  him  against  an  indictment  for  the  sale  of  such  liquors  which 
are  allowed  to  be  drank  on  the  premises  where  sold. 

2.  License — xohen  void.  The  payment  of  a  less  sum  for  a  license  than  that 
required  by  law  does  not  authorize  it  to  be  issued,  and  if  issued  contrary  to 
law,  it  is  a  nullity. 
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Writ  of  Error  to  the  Circuit  Court  of  Bureau  county; 
the  Hon.  F.  Goodspeed,  Judge,  presiding. 

Messrs.  Kendall  &  Love  joy,  and  Messrs.  Farwell  & 
Warren,  for  the  plaintiff  in  error. 

Mr.  Richard  M.  Skinner,  State's  Attorney,  for  the  Peo- 
ple. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error  was  tried  and  convicted  in  the 
Bureau  circuit  court  upon  eight  counts  of  an  indictment,  each 
of  which  charged  that  he  had,  at  and  within  said  county,  not 
having  a  license  to  keep  a  dram  shop,  sold  intoxicating  liquor 
to  be  drank  upon  the  premises  where  sold,  contrary  to  the 
form  of  the  statute,  etc. 

He  did  make  eight  distinct  sales  of  intoxicating  liquors  to 
be  drank  upon  the  premises  where  sold.  Said  sales  were  made 
within  the  corporate  limits  of  the  town  of  Princeton  in  said 
county.  By  an  amendment  of  the  charter  of  said  town  it  has 
the  power  and  authority  to  regulate,  permit  or  prohibit  the 
selling  of  intoxicating  liquors  within  said  town,  and  to  make 
all  ordinances  necessary  and  proper  for  carrying  into  opera- 
tion said  powers ;  and  by  another  amendment  of  its  charter 
said  town  is  entitled  to  receive  for  its  own  use  all  fiues  and 
penalties  recovered  by  indictment  for  any  offenses  committed 
within  its  limits. 

The  record  further  shows,  the  town  of  Princeton  adopted 
an  ordinance  regulating  the  sale  of  spirituous,  vinous,  malt 
and  fermented  liquors,  and  providing  for  the  issuing  of  a 
license  authorizing  the  person  named  therein  to  sell  such 
liquors  by  the  glass  or  larger  quantity  at  the  place  designated 
in  such  license,  and  fixing  penalties  for  sales  without  licenses; 
that  it  fixed  the  price  of  saloon  licenses  at  $75  per  quarter;  and 
that  it  afterwards,  in  January,  1877,  adopted  the  folio  wing- 
resolution  : 

"Resolved,  That   the  council  will   license  drug  stores  situ- 
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ated  within  the  corporate  limits  of  Princeton ,  on  the  payment 
of  $40  quarter-yearly,  in  advance,  to  sell  malt,  fermented, 
vinous,  spirituous  and  intoxicating  liquors,  subject,  however,  to 
the  ordinances  of  the  town  of  Princeton,  and  with  the  express 
provision  that  none  of  the  above  named  liquors  shall  be  sold 
by  the  druggists,  their  agents,  clerks  or  any  one  in  their  em- 
ploy, to  be  drank  upon  the  premises  where  sold." 

The  record  also  shows  the  town  council,  on  the  12th  day 
of  February,  1877,  approved  of  two  bonds  executed  by  plain- 
tiff in  error  and  sureties,  one  payable  to  the  People  of  the 
State  of  Illinois  and  the  other  payable  to  the  town  of  Prince- 
ton, in  each  of  which  bonds,  after  a  recital  of  the  fact  that  the 
town  had,  on  the  day  of  the  date  thereof,  granted  to  plaintiif  in 
error  a  license  to  sell  liquors,  is  this  statement:  "  With  the  ex- 
press provision  that  none  of  the  above  named  liquors  shall  be 
sold,  bartered,  given  away  or  delivered  by  the  said  John  L. 
Spake  or  his  agents,  clerks  or  any  one  in  his  employ  *  *  * 
to  be  drank  in  said  drug  store  or  upon  the  premises  where 
the  same  is  located,  or  in  or  upon  any  adjacent  room,  building, 
yard,  premises  or  place  of  public  resort  connected  with  or 
adjacent  to  said  drug  store;"  and  also  shows,  that  on  the 
28th  day  of  March,  1877,  said  town  issued  to  plaintiff  in  error  a 
license,  under  its  corporate  seal,  to  sell  intoxicating  liquors, 
which  contained  this  proviso  :  "  Provided,  that  none  of  the 
above  named  liquors  shall  be  sold,  bartered,  given  away  or 
delivered  by  said  John  L.  Spake  or  his  agents,  clerks  or  any 
one  in  his  employ,  to  be  drank  in  said  place  of  business 
aforesaid,  or  upon  the  premises  where  the  same  is  located,  or 
in  or  upon  any  adjacent  room,  building,  yard,  premises  or 
place  of  public  resort  connected  with  or  adjacent  to  said  place 
of  business  aforesaid." 

The  indictment  is  based  upon  the  provisions  of  chapter  43 
of  the  Revised  Statutes  of  1874.  The  15th  section  of  the  act 
expressly  provides  that  it  shall  be  no  objection  to  a  recovery, 
under  the  act,  that  the  offense  for  which  the  person  is  prose- 
cuted is  punishable  under  any  city,  village  or  town  ordinance. 
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When  said  section  went  in  force,  the  doctrine  announced  in 
Bennett  v.  The  People,  30  111.  389,  that  where  the  power  has 
been  given  to  an  incorporated  town  to  regulate  this  subject, 
and  that  power  has  been  exercised,  persons  within  the  cor- 
porate limits  are  answerable  to  the  town  authorities,  under 
the  ordinances,  and  to  them  alone,  ceased  to  be  the  law. 

It  is  clear  that  the  acts  of  the  plaintiff  in  error  were  viola- 
tions of  the  Dram  Shop  law,  and  that  he  was  guilty  of  the  several 
offenses  charged  in  the  indictment,  unless  he  was  protected  in 
those  acts  by  the  license  that  he  obtained  from  the  town 
authorities.  It  may  be  admitted  that  the  town  of  Princeton 
had  authority  and  power,  under  the  amendments  to  its  charter, 
to  regulate  the  sale  of  intoxicating  liquors  within  its  corporate 
limits  and  to  license  the  sale  of  such  liquors.  The  plaintiff 
in  error  relied  upon  a  license.  To  make  that  defense  avail- 
able, his  license  must  have  been  broad  enough  to  cover  the 
acts  alleged  in  the  indictment  and  established  by  the  proofs. 
The  acts  charged  were  sales  of  intoxicating  liquors  to  be 
drank  upon  the  premises  where  sold,  and  these  acts  of  his 
were  shown  upon  the  trial.  Did  he  have  a  license 
authorizing  him  to  sell  intoxicating  liquors  to  be  drank  upon 
his  premises?  Plainly  not,  for  his  license,  introduced  by 
himself  in  evidence,  expressly  stated  that  no  liquors  should 
be  sold  by  him  to  be  drank  in  his  place  of  business  or  upon 
the  premises.  He  neither  applied  for,  nor  paid  for,  nor  ob- 
tained a  license  that  authorized  him  to  sell  liquors  so  to  be 
drank.  As  shown  by  his  own  evidence  he  simply  applied  for 
and  obtained  a  license  as  a  druggist. 

The  case  of  Prather  v.  The  People,  85  111.  36,  was  wholly 
unlike  this  case.  There,  the  defendant  offered  to  prove  the 
actual  payment  to  the  village  treasurer  of  $200,  and  to  intro- 
duce his  receipt  therefor,  and  to  show  that  was  the  amount 
demanded  for  a  license  of  a  character  that  was  broad  enough 
to  cover  the  acts  charged  in  the  indictment  pending  against 
him.  Here,  there  was  no  such  offer,  but,  on  the  contrary,  the 
very  evidence  that  the  defendant  did  introduce  showed  that  he 


1878.]  Spake  v.  The  People.  621 

Opinion  of  the  Court. 

had  not  paid  for  any  such  license.  There,  the  village  had 
obtained  and  retained  the  price  of  the  license  that  would 
authorize  and  justify  the  act  of  the  defendant.  Here,  the  town 
has  not  obtained  the  price  of  such  a  license.  There,  the  de- 
fendant sought  to  avail  himself  of  a  privilege  that  he  had 
paid  for,  and  he  had  done  everything  required  of  him.  Here, 
the  defendant  claims  a  privilege  that  he  has  not  paid  for. 
Under  the  charter  of  the  town  it  may  regulate,  permit  or 
prohibit  the  sale  of  intoxicating  liquors.  It  has  attempted 
to  do  so,  in  part,  by  the  resolution  passed  in  January,  1877. 
If  it  was  competent  to  accomplish  such  object  in  that  mode, 
then  plaintiff  in  error  has  a  valid  druggist's  license.  If  a  res- 
olution was  not  effective  for  such  purpose,  then  plaintiff  in 
error  had  no  valid  license  to  sell  liquors  to  be  drank  either 
on  or  off  the  premises.  The  payment  of  a  less  sum  for  a  license 
than  that  required  by  law  does  not  authorize  it  to  be  issued, 
and  if  issued  contrary  to  law,  it  is  a  nullity.  Lombard  v. 
Cheever,  3  Gilm.  469 ;  Munsell  v.  Temple,  ibid.  93. 

The  defense  made  by   the  plaintiff  in   error  was  wholly 
without  merit. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


INDEX. 


ABATEMENT. 

Plea  in  abatement. 

1.  Must  be  verified.  A  plea  in  abatement,  contradicting  an  officer's 
return  of  service  upon  a  defendant  in  the  county  where  the  suit  is  brought, 
and  setting  up  that  the  service  was  in  another  county,  where  the  defend- 
ant resided  at  the  time,  is  properly  stricken  from  the  files,  if  not  verified 
by  affidavit.     Ryan  v.  Lander,  554. 

ACCORD  AND  SATISFACTION. 
Settlement  of  disputed  claim. 

1.  Where  a  sum  of  money  is  paid  in  settlement  of  a  disputed  claim,  in 
which  a  greater  amount  is  claimed,  it  is  a  good  accord  and  satisfaction, 
and  a  bar  to  a  subsequent  suit  for  the  balance  claimed.  Rosenmueller 
et  al.  v.  Lampe,  212. 

ACCRETIONS.     See  WATER  COURSES,  1,  2. 

ACKNOWLEDGMENTS  OF  DEEDS. 
As  to  the  wife — under  act  of    1819. 

1.  While  the  act  of  1819  requires  the  officer  taking  the  acknowledg- 
ment of  deeds  to  examine  the  wife  separate  and  apart  from  her  hnsband, 
and  to  read  or  otherwise  make  known  to  her  the  full  contents  of  the  con- 
veyance, and  that  she  should  declare  that  she  voluntarily,  and  of  her 
own  free  will  and  accord,  sealed  as  her  act  and  deed,  and  delivered  the 
same,  without  any  compulsion  or  coercion  of  her  husband,  it  does  not  re- 
quire that  the  officer  taking  the  acknowledgment  shall  affirmatively 
show  these  facts  in  his  certificate.  It  simply  requires  him  to  certify  the 
acknowledgment,  under  his  hand  and  seal,  upon  the  back  of  the  convey- 
ance.     Coleman  v.  Billings  et  al.  183. 

2.  Under  the  act  of  1819  the  officer  taking  the  acknowledgment  of  a 
deed  of  a  married  woman  is  not  required  to  show  anything  more  than  the 
declaration   or   acknowledgment  of    the  wife    that   she   had    voluntarily 
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As  to  the  wife — under  act  of  1819.      Continued. 

executed  the  deed.     The  rule  was  changed  by  subsequent  statutes.      Cole- 
man v.  Billings  et  al.  183. 

Questioning  officer's  certificate. 

3.  Sufficiency  of  proof .  The  certificate  of  an  officer  to  the  acknowledg- 
ment of  a  deed  is  conclusive  to  the  same  extent  as  that  of  a  record,  and  it 
can  be  overcome  only  by  the  most  clear  and  satisfactory  proof.  The  evi- 
dence of  the  grantor  will  not  be  sufficient  to  overcome  it,  nor  will  it  be 
overcome  by  the  additional  testimony  of  a  witness  that  the  grantor's  sig- 
nature is  not,  in  his  opinion,  in  his  handwriting.  Blackman  v.  Hawks, 
512. 

ACKNOWLEDGMENT  OF  TOWN  PLAT.     See  TOWN  PLAT,  1. 

ACTIONS. 

Splitting  cause  of  action. 

1.  An  entire  claim  arising,  either  upon  a  contract  or  from  a  wrong, 
can  not  be  divided  and  made  the  subject  of  several  suits ;  and  if  several 
suits  be  brought  for  different  parts  of  such  a  claim,  a  judgment  on  the 
merits  in  either  will  be  available  as  a  bar  in  the  other  suits.  Rosenmueller 
et  al.  v.  Lampe,  212. 

Injury  by  occupant  of  land. 

2.  Liability  of  owner.  If  a  married  woman  owns  land,  and  it  is  occu- 
pied by  her  tenant  or  cultivated  by  her  husband,  and  either  of  them  erects 
a  dam  thereon  or  digs  a  ditch,  so  as  to  overflow  the  land  of  another,  she 
will  not  be  liable  unless  the  act  was  done  under  her  direction  or  by  her 
sanction,  or  she  knowingly  approved  and  maintained  it.     Jansen  et  al.  v. 

Varnum  et  al.  100. 
Money  paid  by  mistake. 

3.  May  be  recovered  back.  Where  a  person,  by  mistake,  overpays 
another,  he  may  recover  the  sum  thus  overpaid,  notwithstanding  a  receipt 
may  have  been  given.     Stemple  v.  Thomas,  146. 

Deposit  of  money  with  third  person. 

4.  Subject  to  the  order  of  the  depositor — to  whom  the  holder  liable.  Where 
a  person  receives  money  from  another,  to  be  paid  out  on  the  order  of  the 
latter,  no  part  of  which  is  set  apart  by  agreement  with  the  depositor  for 
a  creditor  of  his,  or  one  performing  work  for  him,  and  where  such  deposi- 
tor does  not  order  the  holder  to  pay  the  same  to  the  creditor,  the  holder 
will  not  be  responsible  to  the  creditor  for  the  amount  due  him  from  the 
person  making  the  deposit.     Maxwell  v.  Longenecker  et  al.  102. 

5.  Of  money  deposited  with  another  with  specific  directions  for  its  applica- 
tion— whether,  and  upon  state  of  pleading,  it  may  be  recovered  back.  See 
PLEADING  AND  EVIDENCE,  9. 
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ACTIONS.      Continued. 

In  case  of  part  performance  of  contract. 

6.  Of  the  right  to  recover  for  the  part  performed,  or  for  the  whole.  See 
CONTRACTS,  16,  17,  18. 

ADMINISTRATION  OE  ESTATES. 
Preference  to  home  creditors. 

1.  When  foreign  administrator  sues.  Where  a  foreign  administrator 
seeks  to  enforce  the  collection  of  a  debt  in  this  State,  for  the  benefit  of 
heirs,  (the  claims  against  the  estate  in  the  foreign  jurisdiction  being  all 
paid,)  by  bill  to  enforce  a  vendor's  lien  upon  real  estate  sold  by  the  in- 
testate, a  creditor  of  the  intestate  living  in  this  State  will  have  the  pref- 
erence in  the  proceeds  of  the  sale  of  the  land.    Bonnell  v.  Holt  et  al.  71. 

2.  Where  A  sold  land  in  this  State,  giving  a  bond  for  a  deed,  and  tak- 
ing two  promissory  notes  for  the  purchase  money,  and  assigned  the  note 
last  maturing  to  B,  a  resident  of  this  State,  and  A  then  removed  to  Mis- 
souri, where  he  died,  and  administration  was  had  upon  his  estate,  in 
which  all  claims  presented  within  the  period  of  limitation  were  fully  paid, 
and  the  administrator  of  A  filed  his  bill  in  this  State,  against  the  pur- 
chaser of  the  land  and  B,  to  enforce  a  vendor's  lien,  in  which  suit  B  filed 
his  cross-bill  praying  to  have  his  note  first  paid,  alleging  and  showing 
the  utter  insolvency  of  the  maker  of  the  notes,  so  that  a  suit  against  him 
would  have  been  unavailing,  it  was  held,  that  as  the  estate  of  A  was  lia- 
ble to  B  on  the  assignment,  the  latter  had  the  better  right  to  the  proceeds 
of  the  land,  and  might  recover  his  debt  in  such  suit,  without  taking  out 
letters  of  administration  here.     Ibid.  71. 

Expenses  must  be  paid  before  debts. 

3.  The  costs  and  expenses  of  administration  of  an  estate  must  first  be 
paid  by  the  administrator  out  of  the  moneys  coming  to  his  hands,  before 
there  can  be. any  distribution  or  payment  made  to  creditors.  People,  use, 
etc.  v.  Hunter  et  al.  392. 

Compensation  to  administrator. 

4.  Allowance  for  defending  suit.  An  administrator  is  not  entitled  to  be 
allowed,  as  against  the  estate  he  represents,  for  the  costs  and  expenses 
of  a  suit  brought  against  him  individually  before  his  appointment,  but, 
not  decided  until  afterwards.  The  fact  that  the  suit  was  for  the  recovery 
of  money  collected  by  the  prior  administrator  and  deposited  with  him  as 
surety  on  the  bond  of  such  prior  administrator,  can  make  no  diiference. 
For  burdens  voluntarily  assumed  on  behalf  of  the  estate  while  under  no 
duty  to  act  or  protect  it,  he  can  have  no  compensation.  Ex  parte  Allen, 
Admr.  474. 

5.  If  an  administrator  de  bonis  non  seeks  to  be  allowed  compensation 
for  services  performed  for  the  estate  he  represents,  he  should  make  proof 
of  the  services  and  their  value  since  his  appointment,  so  that  they  may 
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Compensation  to  administrator.      Continued. 

be  estimated  separately  from  services  performed  by  him  before  his  ap- 
pointment as  a  mere  volunteer,  for  which  he  is  entitled  to  no  pay.  Ex 
parte  Allen,  Adrnr.  474. 

Limitation  in  another  State. 

6.  Does  not  apply  here.  A  law  of  another  State  limiting  the  time  for 
the  presentation  of  claims  against  an  estate,  does  not  apply  in  this  State 
in  a  suit  by  a  foreign  administrator  to  collect  a  debt  due  his  intestate,  as 
against  a  creditor  of  the  estate  residing  in  this  State.  Bonnell  v.  Holt 
et  al.  71. 

Neglect  to  file  inventory. 

7.  Measure  of  damages  in  suit  on  administrator' 's  bond  for  such  neglect. 
See  MEASURE  OF  DAMAGES,  1. 

Application  to  sell  land  to  pay  debts. 

8.  The  fact  that  an  executor  or  administrator  has  been  removed  after  peti- 
tion has  been  filed  to  sell  lands  to  pay  debts,  is  no  reason  for  the  dismissal 
of  the  proceeding.  The  proceeding  can  only  be  delayed  until  a  properly 
qualified  executor  or  administrator  shall  be  found  to  proceed.  Steele,  exr. 
v.  Steele  et  al.  51. 

Administrator's  sale. 

9.  By  delegated  authority.  The  authority  given  an  administrator  to 
sell  lands  to  pay  debts,  is  a  personal  trust,  which  he  has  no  authority  to 
delegate  to  another.  He  may  employ  an  auctioneer  to  make  the  sale,  but 
he  must  be  present,  and  direct,  superintend  and  control  the  sale.*  Kel- 
logg v.   Wilson,  357. 

10.  Setting  aside  such  sale — right  lost  by  laches.     See  LIMITATIONS. 

ADMISSIONS. 
On  demurrer. 

What  is  admitted.     See  GARNISHMENT,  3:  DEMURRER,  1. 

As  TO  FACT  LEARNED  FROM  ANOTHER.       See  EVIDENCE,  3. 

ADVANCEMENT. 

Bringing  into  hotchpot  on  partition.     See  PARTITION,  4,  5. 

AFFIDAVIT  OF  CLAIM.     See  PRACTICE,  1,  2. 
AFFIDAVIT  OF  MERITS.     See  PRACTICE,  3,  4,  5. 


^Generally,  where  power  to  make  sale  is  given  to  an  administrator  or  a 
trustee,  how  far  he  may  delegate  that  authority  to  another.  See  McPherson  v. 
Sanborn  et  al.  88  111.  150,  and  note. 


INDEX.  627 

AGENCY. 

Of  a  general  and  a  special  agency. 

1.  Whether  special.  The  authority  of  an  agent  being  limited  to  a  par- 
ticular business,  does  not  make  it  special ;  it  may  be  as  general  in  regard 
to  that  as  if  its  range  was  unlimited.     Noble  v.  Nugent  et  al.  522. 

2.  The  act  of  a  general  agent,  or  one  whom  a  man  puts  in  his  place  to 
transact  all  his  business  of  a  particular  kind,  will  bind  the  principal  so 
long  as  the  agent  keeps  within  the  scope  of  his  authority,  though  he  may 
act  contrary  to  his  private  instructions.     Ibid.  522. 

Declarations  and  promises  of  agent. 

3.  Whether  binding  on  principal.  Where  the  fact  of  agency  has  been 
proved,  either  expressly  or  presumptively,  the  act  of  the  agent,  co-exten- 
sive with  his  authority,  is  the  act  of  the  principal,  and  whatever  the 
agent  says  within  the  scope  of  his  authority,  the  principal  says,  and  evi- 
dence may  be  given  of  such  acts  and  declarations  as  if  they  had  been 
actually  done  and  made  by  the  principal  himself.  Merchants'1  Despatch 
Trans.  Co.  v.  Leyson,  43. 

4.  Where  a  general  agent  of  a  common  carrier,  with  power  to  settle 
and  adjust  losses,  makes  a  promise  to  pay  for  a  loss  upon  a  certain  con- 
tingency, evidence  of  such  promise  is  proper  for  the  consideration  of  the 
jury  in  a  suit  against  the  carrier  for  a  loss  of  goods  shipped.     Ibid.  43. 

Of  payments  to  agent. 

5.  Whether  good  as  to  principal.  Payments  made  to  an  agent  are  good 
and  obligatory  upon  the  principal  in  all  cases  where  the  agent  is  author- 
ized to  receive  payment,  either  by  express  authority,  or  by  that  resulting 
from  the  usage  of  trade,  or  from  the  particular  dealings  between  the 
parties.     Noble  v.  Nugent  et  al.  522. 

6.  Where  a  person  procured  a  loan  of  money  from  a  party  living  some 
distance  away  in  the  country,  on  deed  of  trust  security,  taking  one  of  the 
notes  payable  to  himself,  and  fixed  the  terms  of  the  loan,  and  the  proof 
showed  that  such  person  for  a  number  of  years  was  the  general  agent  of 
the  lender  in  the  city  to  loan  and  collect  moneys  for  him,  and  that  such 
person  furnished  him  with  statements  of  moneys  received  on  his  account 
and  reinvested  or  paid  to  him,  and  that  several  of  the  payments  made  by 
the  borrower  had  been  paid  to  him  by  such  agent,  and  various  payments 
of  interest  after  the  maturity  of  the  debt,  it  was  held,  the  principal  was 
bound  by  subsequent  payments  made  to  such  agent,  without  notice  given 
by  him  to  the  borrower  not  to  pay  to  him.     Ibid.  522. 

7.  Where  a  person,  selling  a  machine  for  a  company,  is  permitted  to 
transact  business  in  behalf  of  the  company,  with  the  knowledge  of  its 
controlling  representatives,  in  such  a  manner  that  he  is  held  out.  as  an 
agent  with  general  powers,  the  purchaser  will  be  protected  in  subsequent 
payments  made  to  him.     Howe  Machine  Co.  v.  Ballweg,  318. 
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AGENCY.      Continued. 
Negligence  of  an  agent. 

8.  Whether  liable  for  negligence  in  business.  Where  one  acts  as  the  agent 
of  another,  as  a  mere  act  of  friendship  or  neighborly  kindness,  without 
reward,  he  will  not  be  liable  to  his  principal  for  loss  through  want  of 
care,  unless  his  negligence  is  gross.     Hindman  v.  Borders,  336. 

Insurance  agents. 

9.  How  far  their  acts  bind  their  companies,  and  of  notice  to  an  agent  as 
notice  to  the  principal.     See  INSURANCE,  1  to  4. 

ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE. 

AMENDMENTS. 

On  failure  of  proof. 

1.  In  action  ex  contractu  against  several — amending  declaration  by  dismiss- 
ing as  to  those  defendants  not  shown  to  be  liable.     See  JUDGMENTS,  1. 

Amending  appeal  bond. 

2.  On  appeal  from  justice  of  the  peace.     See  APPEAL  BONDS,  7. 
Amending  record  at  subsequent  term. 

3.  Power  of  the  court.     See  PRACTICE,  30,  31. 

APPEALS. 

Appeal  from  justice  of  the  peace. 

1.  What  defenses  allowable.  The  defendant  in  a  suit  originating  before 
a  justice  of  the  peace  has  the  right,  without  formal  pleadings,  to  urge  any 
defense  he  may  have  on  the  trial,  in  the  circuit  court,  on  appeal.  Latham 
v.  Sumner,  233. 

2.  Where  part  of  defendants  appeal.  Where  a  portion  of  the  defendants 
to  a  suit  before  a  justice  of  the  peace  appeal  from  a  judgment  against 
them  all,  if  the  plaintiff  desires  to  recover  against  the  defendant  not 
uniting  in  the  appeal,  or  if  the  cause  of  action  is  such  ftiat  a  recovery  can 
only  be  had  against  all  or  none,  the  plaintiff  must  sue  out  summons  against 
such  defendant  and  procure  its  service,  if  he  does  not  enter  his  appear- 
ance.     Callaghan  et  al.  v.  Myers,  566. 

3.  Dismissal  of  appeal — jurisdiction  in  the  circuit  court.  Where  a  defend- 
ant appeals  from  a  judgment  rendered  against  him  by  a  justice  of  the 
peace,  by  filing  his  appeal  bond  with  the  clerk  of  the  circuit  court,  and  no 
transcript  of  the  proceedings  in  the  justice's  court  is  filed  in  the  circuit 
court,  the  latter  court  will  have  no  jurisdiction  of  the  subject  matter,  and 
no  power  to  dismiss  the  appeal  on  the  appearance  of  appellee,  for  want 
of  prosecution,  in  the  absence  of  appellant,  and  render  judgment  for  dam- 
ages against  the  latter  and  for  costs.     Sheridan  v.  Beardsley  et  al.  411 . 

4.  Where  an  appeal  from  a  justice  of  the  peace  is  perfected  before  the 
clerk  of  the  circuit  court,  and  no  summons  and  alias  summons  are  issued 
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APPEALS.     Appeal  from  justice  of  the  peace.      Continued. 

and  returned  not  found,  and  the  appellee  has  not  entered  his  appearance 
in  writing  ten  days  before  the  commencement  of  the  term,  or  appeared 
at  a  prior  term,  it  is  error  to  dismiss  the  appeal  for  want  of  prosecution, 
when  reached  on  the  docket,  on  motion  of  the  appellee.  Sheridan  v. 
Beardsley  et  al.  477. 

5.  Dismissal  for  want  of  prosecution — reinstating  appeal.  Where  an  ap- 
peal from  a  justice  of  the  peace  is  dismissed  for  want  of  prosecution, 
through  a  want  of  proper  care  and  caution  on  the  part  of  the  appellant's 
counsel,  the  court,  in  the  exercise  of  a  sound  discretion,  will  not  err  in» 
refusing  to  reinstate  the  appeal.     Panton  v.  Manley,  458. 

6.  Where  an  appeal  is  dismissed,  when  the  cause  is  reached  in  its 
order  on  the  call  of  the  docket,  for  want  of  prosecution,  the  court  may 
properly  refuse  to  reinstate  the  cause  on  the  ground  of  an  agreement  be- 
tween the  counsel,  when  its  terms  are  in  dispute  and  the  proofs  fail  to 
show  the  dismissal  was  in  violation  of  the  agreement,  and  the  affidavit  in 
support  of  the  motion  to  reinstate  fails  to  show  a  meritorious  defense  to 
the  action  on  the  part  of  appellant..     Ibid.  458. 

7.  Eight  to  dismiss,  in  forcible  entry  and  detainer.  An  appeal  in  a  forci- 
ble entry  and  detainer  case  is  subject  to  the  same  rules  of  practice  as  in 
ordinai'y  appeals  from  justices  of  the  peace,  and,  like  them,  may  be  dis- 
missed for  want  of  prosecution.     Ibid.  458. 

8.  Jurisdiction  when  parties  appear  and  go  to  trial.  Where  an  appeal 
from  a  justice  of  the  peace  is  perfected  by  filing  bond  in  the  office  of  the 
circuit  court,  and  the  papers  and  transcript  filed,  if  the  parties  voluntarily 
appear  in  the  circuit  court  during  term  time,  and,  without  objection, 
waive  a  jury,  and  go  to  trial  without  any  service  of  process  on  the  ap- 
pellee or  entry  of  appearance,  in  writing,  ten  days  before  the  tei'm,  the 
court  will  have  jurisdiction,  and  its  judgment  will  be  valid  and  not  even 
erroneous.     Burns  v.  Nichols  et  al.  480. 

9.  Appearance  by  appellee  obviates  necessity  of  service.  Where  the  defend- 
ant perfects  an  appeal  from  a  judgment  of  a  justice  of  the  peace  by  filing 
bond  with  the  clerk  of  the  circuit  court,  the  entry  of  a  motion  by  the 
plaintiff  to  require  the  defendant  to  justify,  or  give  sufficient  security  in 
the  appeal  bond  at  the  next  term,  is  an  appearance  in  the  cause,  and  the 
defendant,  at  a  succeeding  term,  can  not  have  a  continuance  for  want  of 
service  on  the  plaintiff,  or  entry  of  appearance  in  writing  ten  days  before 
such  term.     Schnell  v.  North  Side  Planing  Mill  Co.  581. 

From  county  to  circuit  court. 

10.  An  appeal  lies  from  the  county  to  the  circuit  court  in  all  matters 
arising  under  the  statute  relating  to  the  administration  of  the  estates  of 
deceased  persons,  and  this  includes  orders  or  decrees  made  granting  leave 
to  sell  real  estate  to  pay  debts.     Steele,  ExW  v.  Steele  et  al.  51. 


630 
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11.  The  statute  construed.  Section  188  of  chapter  37,  Rev.  Stat,  of  1874, 
does  not,  either  expressly  or  by  implication,  repeal  any  part,  of  section 
123  of  chapter  3,  Rev.  Stat.  1874,  but  appeals  may,  in  the  discretion  of  the 
party  appealing,  be  prosecuted  as  provided  by  either  section.  Steele,  ExW 
v.  Steele  et  al.  51. 

Appeal  by  insolvent  debtor. 

12.  Whether  he  must  be  personally  present  in  the  circuit  court,  on  appeal 
from  the  county  court.     See  INSOLVENT  DEBTORS,  1. 

APPEAL  BONDS. 

Approval  of  bond — by  whom. 

1.  Upon  appeal  from  the  county  to  the  circuit  court,  the  court  must  not 
only  fix  the  amount  of  the  bond,  and  its  conditions,  but,  must  also  approve 
of  the  security.  The  court  can  not  delegate  the  power  to  approve  the 
security  to  its  clerk  any  more  than  the  others.  Where  the  bond  is  ap- 
proved by  the  county  clerk,  the  appeal  is  properly  dismissed.  The  rule 
is  different  in  appeals  from  the  circuit  court.  Bowlesville  Mining  and  Manu- 
facturing Co.  v.  Pulling,  58. 

On  appeal  from  justick:  of  the  peace. 

2.  Right  to  insist  on  statutory  bond.  While  it  is  true  that  a  bond  given 
on  appeal  from  the  judgment  of  a  justice  of  the  peace,  not  in  substance 
the  same  as  that  required  by  statute,  will  bind  the  appellant  and  his 
sureties  as  a  common  law  obligation,  still,  the  appellee  has  a  right  to  insist 
upon  a  bond  in  the  form  prescribed  by  the  statute.  Smith  et  al.  v.  Davis, 
Admr.  203. 

3.  Sufficiency  of  bond.  A  bond  given  on  appeal  from  a  judgment  of  a 
justice  of  the  peace  with  this  condition:  "  Now,  if  the  said  A  B  and  C  D 
shall  prosecute  their  appeal  with  effect,  and  shall  pay  whatever  judgment 
may  be  rendered  by  the  court  on  dismissal  or  trial  of  said  appeal,  then,'' 
etc.,  is  not  in  substantial  conformity  with  the  law  of  1874.  While  the 
precise  language  of  the  statutory  form  need  not  be  employed,  the  substance 
must  be  the  same.     Ibid.  203. 

Insufficient  bond — time  to  object. 

4.  Where  a  party  lies  by  for  more  than  a  year,  and  until  the  cause  has 
passed  through  this  court,  without  objection  to  an  appeal  bond  given  on 
an  appeal  from  a  justice  of  the  peace,  he  can  not  have  the  appeal  dis- 
missed for  the  deficiency  of  the  bond.     Kirkpatrick  v.  Cooper,  210. 

Dismissing  for  insufficient  bond. 

5.  On  motion  to  dismiss  an  appeal  for  want,  of  a  good  and  sufficient 
bond,  the  appellant  may  be  ruled  to  give  a  statutory  bond,  and  failing  to 
do  so,  the  appeal  may  be  rightfully  dismissed.  Smith  et  al.  v.  Davis, 
Admr.  203. 
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Setting  aside  order  of  dismissal. 

6.  It  is  discretionary  with  the  court  whether  it  will  set  aside  an  order 
dismissing  an  appeal,  and  permit  a  sufficient  appeal  bond  to  be  filed. 
Smith  et  al.  v.  Davis,  Admr.  203. 

Amending  appeal  bond. 

7.  Where  a  party  appealing  from  the  judgment  of  a  justice  of  the 
peace  was  allowed  to  amend  the  appeal  bond  by  adding  his  name  thereto, 
it  not  being  to  the  prejudice  of  the  opposite  party,  but  for  his  benefit,  it. 
was  held  that  the  latter  could  not  be  allowed  to  urge  the  amendment  was 
erroneous.     Kirkpalrick  v.  Cooper,  210. 

On  appeal  by  insolvent  debtor. 

8.  Construction  of  the  bond,  as  to  requiring  presence  of  the  debtor  in  court. 
See  INSOLVENT  DEBTORS,  2. 

APPEARANCE. 

On  appeal  from  justice  of  the  peace. 

1.  What  amounts  to  an  appearance.     See  APPEALS,  9. 
Watver  as  to  sufficiency  of  notice. 

2.  By  appearance  and  going  to  trial.     See  NOTICE,  8. 

ASSESSMENT  OF  DAMAGES. 

On  default — in  suit  on  appeal  bond. 

1.  What  evidence  required.  A  plaintiff  in  a  suit  upon  an  appeal  bond 
can  not.  recover  alone  upon  the  appeal  bond,  without  evidence  of  the 
amount  of  his  damages;  and  the  affidavit  of  the  plaintiff's  claim,  filed 
with  his  declaration,  is  not  competent  evidence  on  the  assessment  of  the 
damages.  The  statute  makes  it  evidence  only  when  the  suit  is  upon  an 
open  account,  and  not  when  it  is  upon  a  written  contract.  Mesiling  et  al. 
v.  Hughes,  889. 

Who  may  assess. 

2.  Upon  default  the  statute  gives  either  party  the  right  to  have  the 
damages  assessed  by  a  jury,  and  it  is  error  to  refuse  a  jury  when  asked 
by  the  defendant.     Pinkel  v.  Domestic  Sewing  Machine  Co.  211. 

ASSIGNMENT. 

Place  of  assignment. 

1.  Where  a  note  was  executed  by  parties  in  this  State,  and  sent  to  the 
payee  in  Louisiana,  where  he  indorsed  the  same  and  returned  it  by  mail 
to  the  makers,  to  be  negotiated  by  them  for  their  accommodation,  who 
negotiated  and  delivered  the  same  in  this  State,  it  was  held  that  the  con- 
tract of  indorsement  was  made  in  this  State  and  at  the  time  of  the  deliv- 
ery of  the  note.  Before  sale  and  delivery,  the  indorsement  by  the  payee 
of  a  note  is  no  contract,  and  may  be  erased  by  him  at  pleasure.  Gay  v. 
Rainey,  221. 
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ASSIGNMENT.      Continued. 
Presumption  as  to  date. 

2.  Where  a  promissory  note  is  indorsed  by  the  payee  without  date,  it 
will  be  presumed,  in  the  absence  of  proof,  that  it  was  assigned  at  the  date 
of  the  execution  of  the  note,  and  where  the  assignment  of  the  payee  is 
dated,  an  assignment  by  his  assignee  without  date  will,  in  like  manner, 
be  presumed  to  have  been  made  at  the  same  time  with  the  prior  assign- 
ment to  him.     Smith  v.  Nevlin,  193. 

Liability  op  assignor. 

3.  Insolvency  of  maker.  Where  the  maker  of  a  promissory  note  which 
has  been  assigned  is,  from  the  time  of  the  assignment,  and  since,  utterly 
insolvent,  the  liability  of  the  assignor  to  the  assignee  will  become  fixed. 
Bonnell  v.  Holt  et  al.  71. 

4.  Delay  in  issuing  execution.  The  assignee  of  a  promissory  note  will 
not  release  the  liability  of  his  assignor  by  a  delay  in  issuing  execution 
against  the  maker  and  having  his  property  sold,  when  the  delay  works 
no  injury  to  the  assignor.      Gay  v.  Rainey,  221. 

Assignee  before  maturity. 

5.  How  far  subject  to  defenses.  In  equity,  the  assignee  of  a  promissory 
note,  even  though  taking  before  its  maturity,  who  seeks  to  foreclose  the 
mortgage  by  which  it  is  secured,  takes  it  subject  to  any  defense  the  maker 
has  against  the  same  in  the  hands  of  the  original  payee  and  mortgagee. 
But  it  is  said  the  rule  is  different  where  the  mortgage  is  assigned  with 
the  consent  of  the  mortgagor,  and  such  seems  to  be  the  doctrine  on  the 
subject.     Melendy  et  al.  v.  Keen,  395. 

Of  a  mere  equitable  assignment. 

6.  To  cut  off  defense  of  maker.  The  transfer  of  a  note,  and  mortgage 
securing  the  same,  made  in  the  body  of  a  separate  instrument,  executed 
for  an  independent  purpose,  as,  an  obligation  of  the  transfer  to  pay  money 
due  from  him,  does  not  have  the  effect  to  transfer  the  note  and  mortgage 
so  as  to  afford  the  holder  that  protection  accorded  to  an  assignee  of  a 
negotiable  instrument  before  maturity  without  notice  of  any  existing  de- 
fense.    Ibid.  395. 

Indorsement  in  blank. 

7.  By  payee  of  note — character  of  liability  assumed.  See  INDORSE- 
MENT, 1,  2. 

8.  By  third  person — character  of  liability  assumed.  See  INDORSEMENT, 
3,4. 

Vendor's  lien. 

9.  Not  assignable.     See  LIENS,  12. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

HOW  FAR  BINDING  ON  THE  DEBTOR. 

1.  lie  can  not  appropriate  proceeds  differently.  Where  a  debtor,  under 
a  decree  of  court,  makes  an  assignment  of  a  claim  for  money  then  in  suit, 
to  a  receiver,  for  the  benefit  of  his  creditors,  this  will  pass  all  his  interest 
in  a  decree  afterwards  obtained  in  his  name  for  the  money  due  on  such 
claim,  and  if  he  appropriates  the  money  in  the  payment  of  his  attorneys, 
he  becomes  liable  in  equity  for  its  repayment  to  his  creditors.  Nichols 
et  al.  v.  Pool  et  al.  491. 

ATTORNEY  AT  LAW. 

Solicitor's  fee,  in  partition. 

1.  Of  Us  allowance.     See  PARTITION,  6. 
Attorney's  lien. 

2.  For  fees.     See  LIENS,  1,  2. 

BAILMENT. 

Storage  of  grain. 

Liability  of  persons  becoming  partners  ivith  bailee  after  the  bailment.  See 
PARTNERSHIP,  1. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS, 

2  to  6. 

BILLS  OF  EXCHANGE. 
Liability  of  drawer. 

1.  The  liability  of  a  drawer  of  an  inland  bill  of  exchange  is  fixed  by 
presenting  the  draft  on  the  day  of  its  maturity,  and  notice  of  its  dishonor. 
The  holder  of  a  protested  bill  or  draft  is  not  bound  to  prosecute  the  acceptor 
to  insolvency  before  he  can  resort  to  the  drawer  for  payment.  Our  stat- 
ute relating  to  suits  against  the  assignor  of  promissory  notes,  has  no  ap- 
plication to  bills  or  drafts,  which  are  governed  by  the  commercial  law. 
Wood  et  al.  v.  Surrells,  107. 

BILL  OF  REVIEW.     See  CHANCERY,  6,  7. 

BONDS. 

Appeal  bond.     See  that  title. 

BURDEN  OF  PROOF.     See  EVIDENCE,  23,  24;  WILLS,  10. 

CAHOKIA  COMMONS. 

Of  their  sale  and  partition. 

1.  By  what  authority  the  subject  regulated.  Section  8  of  article  8  of  the 
constitution  of  1818,  securing  to  the  inhabitants  of  villages,  etc.,  grants 
of  commons,  and  prohibiting  the  sale,  leasing  or  division  of  the  same,  does 
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CAHOKIA  COMMONS.     Of  their  sale  and  partition.      Continued. 

not  apply  to  the  commons  of  the  towns  or  villages  of  Cahokia  or  Prairie  du 
Pont,  but  leaves  them  to  be  governed  and  controlled  by  the  general  laws 
regulating  alienations  and  partitions,  giving  the  General  Assembly  power 
to  place  them  under  the  same  prohibitions  that  were  imposed  on  other 
towns  or  villages  holding  commons.     Lavalle  v.  Strobel,  370. 

CARRIERS. 

Liability  as  carrier  or  warehouseman. 

1.  Whei'e  goods  are  delivered  to  a  common  carrier  for  transportation, 
and  are  placed  in  the  depot  or  warehouse  awaiting  transportation,  with 
nothing  further  to  be  done  by  the  shipper,  and  they  are  burned  before 
being  shipped,  the  company  so  receiving  them  will  be  liable  as  a  common 
carrier,  and  not  merely  as  a  warehouseman.  Grand  Tower  Manufac.  and 
Trans.  Co.  v.  Ullman,  244. 

Limiting  liability  by  contract. 

2.  Exemption  clause  in  bill  of  lading.  The  right  of  a  carrier  to  limit  its 
common  law  liability  by  contract,  if  made  fairly  and  advisedly  on  behalf 
of  the  shipper,  can  not  be  denied;  but  the  mere  fact  that  the  bill  of  lading 
given  contains  a  clause  exempting  the  carrier  from  loss  of  the  goods  by 
fire,  can  not  be  held  conclusive  of  such  a  contract.  Merchants'  Despatch 
Trans.  Co.  v.  Ley  son,  43. 

3.  If  a  shipper,  with  full  knowledge  of  the  terms  and  conditions  of  a 
bill  of  lading  given  for  goods  to  be  transported,  assents  to  and  accepts  the 
same  as  the  contract  under  which  the  goods  are  shipped,  then  the  bill  of 
lading  will  constitute  a  binding  contract,  which  will  control  the  rights  and 
liabilities  of  the  parties.  Whether  the  shipper  knows  the  terms  and  con- 
ditions of  a  bill  of  lading,  and  assents  to  the  same,  is  a  question  of  fact 
for  the  jury.     Ibid.  43. 

4.  Where  the  shipper  of  goods  has  no  knowledge  that  the  bill  of  lading 
given  contains  a  provision  releasing  the  carrier  from  liability  for  loss  by 
fire,  and  the  goods  are  destroyed  by  fire  before  reaching  their  destination, 
and  while  in  the  custody  of  the  carrier,  the  latter  will  be  liable  to  the 
owner  for  their  value.     Ibid.  43. 

5.  A  common  carrier  can  only  limit  or  restrict  his  liability  by  agree- 
ment, and  when  the  carrier  gives  a  receipt  for  goods  to  be  shipped,  con- 
taining a  restriction  of  his  liability,  it  must  appear  that  the  shipper  was 
aware  of  such  restriction,  otherwise  there  is  no  presumption  of  his  assent 
thereto.     Merchants'1  Despatch  Trans.  Co.  v.  Jcesting  et  al.  152. 

6.  To  make  such  a  restriction  binding  on  the  shipper,  he  must  expressly 
agree  to  it,  or  he  must  accept  the  receipt  under  such  circumstances  as 
clearly  show  his  assent  to  the  restriction.  The  receiving  of  the  receipt 
does  not  prove  assent,  but  if  the  party  reads  the  receipt  and  makes  no 
objection,  his  assent  may  be  inferred.     Ibid.  152. 
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CARRIERS.     Limiting  liability  by  contract.      Continued. 

7.  The  fact  that  the  merchants  of  whom  goods  were  purchased  knew  of 
such  limitation  of  liability  in  the  receipt  given  when  they  shipped  the 
goods,  is  not  sufficient  to  lessen  the  common  law  liability,  without  proof 
of  authority  from  the  owner  to  make  such  contract  with  the  carrier.  In 
the  absence  of  evidence,  it  will  be  presumed  that  the  persons  shipping 
had  only  authority  to  ship  them  with  all  the  liabilities  of  the  carrier 
attaching,  without  exceptions  of  any  description.  Merchants'  Despatch 
Trans.  Co.  v.  Joesting  et  al.  152. 

CAVEAT  EMPTOR. 

Applies  to  executor's  sale  of  land.     See  SALES,  7. 

CHAMPERTY. 

Of  a  champertous  contract. 

1.  An  agreement  whereby  one  agrees,  at  his  own  cost  and  expense,  to 
recover  and  reinvest  a  claimant  with  the  possession  of  land  adversely 
occupied,  and  the  claimant,  in  consideration  thereof,  undertakes,  when 
that  shall  be  done,  to  convey,  by  quitclaim,  two-thirds  of  his  interest  to 
the  other,  is  champertous  and  void,  and  such  other  person  is  not  a  neces- 
sary party  to  a  suit  by  the  claimant  for  partition  of  the  land.  Coleman  v. 
Billings  et  al.  183. 

CHANCERY. 

Jurisdiction  of  minor  heirs. 

1.  In  what  manner  acquired.  The  entry  of  the  appearance  of  minor 
heirs  defendants  in  a  bill  in  equity  does  not  give  the  court  jurisdiction  of 
their  persons.  This  can  be  acquired  only  by  service  upon  them  or  by 
publication.  An  attorney  has  no  authority  to  enter  the  appearance  of 
minor  heirs  not  brought  into  court  by  personal  service  or  publication  of 
notice.     Bonnell  v.  Holt  et  al.  71. 

Basis  of  finding. 

2.  Upon  master's  report.  Where  the  decree  recites  that  the  cause  was 
heard  upon  the  master's  report,  proofs  and  exhibits,  it  will  be  intended 
that  the  findings  of  the  court  were  based  upon  the  master's  report  as 
respects  all  facts  found  by  the  report,  and  not  upon  proof  independent. 
Boyer  et  al.  v.  Boyer,  447. 

Setting  aside  sale  under  trust  deed. 

3.  On  the  ground  of  payment.  Where  a  husband,  after  giving  a  deed 
of  trust,  conveys  the  property  to  another  in  trust  for  his  wife,  and  makes 
an  arrangement  with  a  brother  for  the  payment  of  the  debt,  when  he  ab- 
sconds to  avoid  a  criminal  prosecution,  and  the  property  is  afterwards 
sold  by  the  trustee,  and  the  wife  receives  the  surplus  of  the  proceeds 
of  the  sale,  but  some  seven  years  afterwards  files  her  bill  to  have  the 
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CHANCERY.     Setting  aside  sale  under  trust  deed.     Continued. 

sale  set  aside  on  the  gi'ound  of  payment  of  the  debt  by  the  brother  of 
her  husband  before  the  sale,  alleging  that  she  did  not  know  of  the  pay- 
ment until  a  short  time  before  filing  her  bill,  the  proof  must  be  clear  that 
the  debt  was  paid  and  the  lien  extinguished,  and  exclude  every  reason- 
able probability  that  the  note  and  trust  deed  were  taken  by  the  brother 
at  the  time  as  security  for  the  money  advanced  by  him,  in  order  to  justify 
the  court  in  setting  aside  the  sale  as  to  an  innocent  purchaser,  after  such 
a  lapse  of  time.  Caudle  v.  Murphy,  352. 
Setting  aside  administrator's  sale. 

4.  On  the  ground  it  was  made  by  an  agent — laches.    See  LIMITATIONS,  14. 

5.  On  the  ground  of  fraud.  After  a  delay  of  eight  years  an  adminis- 
trator's sale  of  real  estate  will  not  be  set  aside  by  a  court  of  equity  on  a 
charge  of  fraud  in  the  purchaser  in  procuring  persons  not  to  bid  against 
him,  unless  a  clear  case  is  made  by  satisfactory  proof.  Kellogg  v.  Wilson, 
357. 

Bill  of  review. 

6.  Whether  it  will  lie.  The  fact  that  the  defendants  in  a  bill  for  the 
specific  performance  of  a  contract  to  sell  and  convey  real  estate  pendente 
lite,  conveyed  the  property  to  a  stranger,  in  order  to  put  it  out  of  their 
power  to  comply  with  any  decree  against  them,  which  action  on  the  part 
of  the  defendant  was  unknown  to  the  court,  and  was  not  the  ground  for 
the  dismissal  of  the  bill,  is  no  ground  for  granting  leave  to  file  a  bill  of 
review  to  revise  the  former  decree.      Walker  et  al.  v.  Douglas  et  al.  425. 

7.  In  order  to  justify  a  bill  of  review  for  newly  discovered  matter,  it 
is  necessary  that  the  new  matter  should  not  be  cumulative  merely,  and  it 
must  be  such  as  would  have  produced  a  different  result  had  it  been  known 
and  brought  before  the  court.     Ibid.  425. 

Rescission  of  contracts. 

8.  For  fraud — in  procuring  a  conveyance  of  land  in  consideration  of  a  prom- 
ise for  the  support  of  the  grantor.  Where  a  person,  having  gained  the  con- 
fidence of  the  owner  of  valuable  real  estate,  by  false  representations  and 
working  upon  his  fears,  such  owner  being  over  seventy  years  old,  and 
infirm  in  mind  and  body,  induced  him  and  his  wife  to  convey  all  his 
property  to  him,  for  the  expressed  consideration  of  giving  the  grantor  a 
support  and  the  payment  of  $200  in  funeral  expenses,  but  under  the 
promise  and  assurance  that  he  would  immediately  convey  the  same  to  the 
grantor's  wife,  representing  that  the  grantor's  children  and  heirs  were 
about  to  take  steps  to  have  a  conservator  appointed,  and  the  grantee  re- 
fused to  execute  the  conveyance  to  the  grantor's  wife,  and  paid  nothing 
for  the  land,  but  in  a  few  days  after  sold  and  conveyed  the  property  to  the 
heirs  of  the  grantor  for  $1500,  they  having  notice  of  the  facts  by  the 
original  grantor's  possession,  if  not  otherwise,  it  was  held,  that  no  court 
could  sanction  such  a  fraud,  and  all  the  conveyances  were  held  properly 
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CHANCERY.     Rescission  of  contracts.     Continued. 

set  aside  on  bill  filed  by  the  original  owner  so  defrauded.      White  et  al.  v. 
White  et  al.  460. 
Preserving  the  evidence. 

9.  Finding  in  decree.  Where  the  finding  in  a  decree  in  a  chancery  suit 
justifies  the  relief  granted  under  the  prayer  for  general  relief,  and  there 
is  no  certificate  preserving  the  evidence,  the  decree  will  be  affirmed. 
Dalton  v.  Roach,  85. 

Protection  to  insane  person. 

10.  In  equity.     See  INSANITY,  2. 

CHANGE  OF  VENUE.     See  VENUE,  1,  2. 

CHATTEL  MORTGAGES.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  10, 
11,  12. 

CITY  TREASURER. 

Of  his  appointment.     See  OFFICE  AND  OFFICERS,  1. 

COLOR  OF  TITLE.     See  LIMITATIONS,  5  to  8. 

COMMONS.     See  CAHOKIA  COMMONS,  1. 

COMMON  LAW. 

When  in  force  in  this  State. 

1.  The  common  law  of  England,  of  a  general  nature,  and  applicable  to 
our  condition,  and  all  statutes  in  aid  thereof  to  supply  defects  therein,  with 
some  exceptions  prior  to  the  year  1607,  were  in  force  in  Illinois  after  the 
cession  by  Great  Britain,  such  having  been  the  law  of  Virginia  prior  to 
the  cession  by  that  State.     Lavalle  v.  Strobel,  370. 

CONFLICT  OF  LAWS. 

Foreign  statute  of  limitations. 

Does  not  apply  in  this  State.     See  LIMITATIONS,  1. 

CONSIDERATION. 

TO  SUPPORT  A  GUARANTY. 

1.  Of  the  consideration.  Where  the  payee  of  a  promissory  note  offers 
to  assign  the  same  to  his  creditor  in  payment  of  his  debt,  which  the  cred- 
itor refuses  to  accept  unless  he  will  procure  the  guaranty  of  a  third  per- 
son, and  such  third  person,  at  the  payee's  request,  does  guaranty  the 
payment  of  the  note,  and  the  creditor  then  accepts  the  note  in  payment 
of  his  debt,  the  contract  of  guaranty  is  between  the  creditor  and  the  per- 
son making  the  guaranty,  and  the  acceptance  of  the  note,  in  payment  of 
the  debt,  is  a  sufficient  consideration  to  support  the  guaranty.  Munson  v. 
Adams  et  al.  450. 
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CONSIDERATION.     Continued. 
Failure  of  consideration. 

2.  Where  a  lessee  obtains  possession  of,  and  enjoys  the  whole  of  the 
lands  leased  by  him,  without  eviction  or  disturbance,  there  can  be  no 
failure  of  the  consideration  of  notes  given  by  him  for  the  rent.  Tlie 
throwing  out  of  a  strip  of  land  not  leased,  by  the  commissioners  of  high- 
ways, will  not  constitute  a  failure  of  the  consideration.  If  the  lessee 
was  misled  by  the  lessor's  agent,  or  his  own  want  of  care  in  building  a 
fence,  it  will  not  affect  the  rights  of  the  lessor.     Smith  v.  Nevlin,  193. 

Total  or  partial  failure. 

3.  Must  be  specially  pleaded.     See  PLEADING  AND  EVIDENCE,  11: 

CONSTITUTIONAL  LAW. 

In  respect  to  persons  charged  with  crime. 

1.  Of  the  right  to  a  speedg  trial.     See  CRIMINAL  LAW,  15. 

2.  Right  to  a  trial  by  a  jury  of  the  county  or  district.    Same  title,  11  to  14. 
Municipal  indebtedness. 

3.  Of  the  constitutional  limitation,  and  of  anticipating  a  tax  already  levied. 
See  MUNICIPAL  INDEBTEDNESS,  1  to  6. 

Of  the  exclusive  jurisdiction  of  offenses  in  cities. 

4.  As  to  the  operation  of  the  constitution  of  1870  in  that  regard.  See 
JURISDICTION,  1. 

Fiscal  year — in  cities. 

5.  The  law  authorizing  cities  to  fix  the  commencement  of  the  fiscal  year  not 
unconstitutional.     See  CORPORATIONS,  2. 

Road  law—special  legislation. 

6.  Constitutionality  of  the  act  giving  a  remedy  for  failure  to  work  on  the 
roads.     See  HIGHWAYS,  2. 

Of  grants  of  commons. 

7.  Under  constitution  of  1818 — to  ivhat  commons  the  constitutional  restric- 
tion applied.     See  CAHOKIA  COMMONS,  1. 

CONTRACTS. 

Construction  of  contracts. 

1.  A  familiar  rule  of  interpretation  requires  that  we  shall  give  force 
and  effect  to  all  the  words  employed  by  the  parties  in  expressing  their 
agreement,  when  such  is  possible.     Bowman  v.  Long,  19. 

Contracts  construed. 

2.  Where  a  grantor  of  land  agrees  to  "  show  and  present  to  "  the  grantee  "a 
perfect  chain  of  title  to  said  property  from  the  United  States  government."  See 
VENDOR  AND  PURCHASER,  6. 

3.  A  written  agreement  to  pay  money,  if  a  certain  railroad  shall  be  built  and 
equipped,  and   running  from  one   point  to  another,  before  a  certain   day, 
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CONTRACTS.     Contracts  construed.      Continued. 

requires  a  finished  road  adapted  to  and  capable  of  being  used  for  the 
purpose  of  its  construction,  and  not  one  incomplete  and  unfit  for  use,  and 
such  road  can  not  be  said  to  be  equipped  until  it  has  the  necessary  engines, 
cars  and  other  appliances  for  its  ordinary  use,  as  such  roads  usually 
have,  and  the  passage  of  a  single  train  over  the  road  is  not  a  running, 
within  the  meaning  of  the  contract,  where  the  road  is  in  an  unfinished 
state.     Paris  and  Danville  Railroad  Co.  v.  Henderson  et  al.  86. 

4.  Where  a  written  promise  was  made  to  pay  a  railroad  company  $100 
if  its  road  was  built  and  equipped,  and  trains  running  to  a  given  point 
by  a  day  named,  but  if  not  completed  on  such  line  within  such  time,  the 
obligation  to  be  void,  and  the  proof  showed  that  the  company  ran  an  en- 
gine, tender,  one  passenger  coach  and  one  or  two  flat  cars  over  the  line 
two  days  before  the  time  limited,  but  places  on  the  road  were  only  half 
tied,  and  regular  trains  were  not  run  over  the  same  until  several  months 
after  the  time,  it  was  held,  that  no  recovery  could  be  had  on  the  obliga- 
tion.    Ibid.  86. 

5.  As  to  pasturage  of  cattle — for  what  time.  Where  a  party,  in  the  early 
part  of  the  fall,  contracts  for  the  privilege  of  grazing  his  cattle  upon  the 
blue  grass  pasture  of  another,  and  no  time  is  specified  for  the  occupancy 
of  the  pasture,  or  when  to  take  the  cattle  out,  and  the  owner  of  the  cattle 
puts  them  on  the  pasture  in  October,  and  about  the  first  of  December  takes 
them  out,  for  the  accommodation  of  the  owner  of  the  pasture,  for  a  few 
days,  so  that  they  may  not  break  into  his  coimfield  before  the  corn  is 
gathered,  this  will  not  deprive  the  owner  of  the  cattle  of  the  right  to  turn 
them  in  again,  especially  where  there  is  no  evidence  that  the  pasture  had 
been  grazed  as  closely  as  is  customary  at  that  season  of  the  year.  Frantz 
v.  Rose,  590. 

By  what  law  governed. 

6.  The  law  of  the  place  where  a  contract  is  made  must  govern  as  to 
the  liabilities  it  imposes  when  its  enforcement  is  sought  elsewhere.  Gay 
v.  Rainey,  221. 

Place  of  making  contract. 

7.  The  place  where  a  contract  is  made  depends  not  upon  the  place 
where  it  is  Actually  written,  signed  or  dated,  but  upon  the  place  where 
it  is  delivered  as  consummating  the  bargain.     Ibid.  221. 

Mutuality  required. 

8.  To  make  a  valid  executory  contract  there  must  at  least  be  two  par- 
ties capable  of  contracting,  and  both  must  be  bound  thereby.  The  promise 
of  each  party  must  be  concurrent,  and  obligatory  on  both  at  the  same 
time,  to  render  the  promise  of  either  binding.  This  is  as  essential  as  a 
consideration.      Olney,  Adm'x  v.  Howe,  556. 


640 


CONTRACTS.      Continued. 
Op  an  executory  contract. 

9.  Whether  it  will  pass  title  to  property.  A  contract  or  writing  between 
two  parties,  mother  and  daughter,  whereby  the  daughter  agrees  to  furnish 
the  mother  a  home  in  her  family  and  a  good,  comfortable  support  during 
the  term  of  her  natural  life,  and  the  mother,  in  consideration  thereof,  sells, 
assigns  and  transfers  to  the  daughter  all  her  personal  effects  and  $1300, 
and  the  notes  or  other  securities  held  therefor,  possession  of  the  same  to 
be  given  immediately  upon  the  decease  of  the  mother,  the  mother  to  have 
the  full  use  of  the  interest  of  the  $1300  during  her  lifetime,  and  the  daugh- 
ter, after  the  mother's  death,  to  pay  to  a  brother  $300,  where  there  is  no 
assignment  of  the  note  for  the  $1300,  will  not  take  effect  as  a  completed 
gift  of  the  note  inter  vivos,  or  as  an  executed  contract  to  work  the  transfer 
of  title  to  the  daughter,  nor  to  ci-eate  a  trust  in  the  mother  for  the  use  of 
the  daughter.      Olney,  Adm'x  v.  Howe,  556. 

Contracts  between  husband  and  wife. 

10.  Whether  en  forcible— generally.     See  MARRIED  WOMEN,  3,  4. 

11.  Of  contracts  pending  suit  for  divorce  as  against  public  policy.  A  con- 
tract between  husband  and  wife,  pending  a  suit  by  the  latter  for  a  divorce, 
by  which  the  husband  agrees  to  convey  certain  land  to  the  wife  and  pay 
her  $500,  and  she  to  unite  with  him  in  conveying  his  other  real  estate  to 
a  third  person,  released  from  all  claim  of  dower  and  homestead  on  her 
part,  though  the  husband  does  not  expressly  agree  not  to  resist  the  suit 
for  divorce,  is  contrary  to  public  policy  and  invalid,  as  tending  to  open  a 
door  for  the  attainment  of  divorces  by  collusion.  Hamilton  v.  Hamilton, 
349. 

Personal  liability  of  parties  signing. 

12.  Or  as  trustees,  etc.  A  promissory  note  reading:  "On  the  9th  of 
October,  1867,  we,  the  trustees  of  the  Methodist  Episcopal  Church  in 
Lebanon,  promise  to  pay  CD,  or  to  his  order,"  $2000,  "  with  interest,"  etc.,. 
and  signed  and  sealed  with  hands  and  seals  of  certain  persons,  without 
any  official  designation  to  their  names,  is  the  individual  note  of  the  par- 
ties signing  it.*     Hypes  v.  Griffin,  Adm'r,  134. 

Of  the  right  to  abandon  a  contract. 

13.  In  case  of  one  employed  to  perform  services  omitting  to  do  so.  Where 
the  failure  to  perform  a  contract  is  in  respect  to  matters  which  would 
render  the  performance  of  the  residue  a  thing  different  in  substance  from 
what  was  contracted  for,  the  party  not  in  default  may  abandon  the  con- 
tract.    Leopold  et  at.  v.  Salkey,  412. 

14.  Where  neither  party  is  at  fault,  the  absence  of  the  servant  from 
the  master's  employ,  by  whatever  cause  occasioned,  for  an  unreasonable 

*On  the  same  subject  see  Little,  Adm'r  v.  Bailey  et  al.  87  111.  239,  and  Trus- 
tees of  Schools  of  Village  of  Cahokia  v.  Rautenberg,  88  111.  219,  and  note. 
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CONTRACTS.     Of  the  right  to  abandon  a  contract.     Continued. 

length  of  time,  will  authorize  the  master  to  treat  the  contract,  as  aban- 
doned. What  is  an  unreasonable  length  of  time  depends  upon  the  nature 
and  necessities  of  the  business  in  which  the  servant  is  employed.  The 
test  is,  does  the  delay  so  affect  the  interest  of  the  master,  that  performance 
of  the  residue  of  the  contract  by  the  servant  would  be  a  thing  different, 
in  substance,  from  what  the  master  contracted  for.  Leopold  et  al.  v.  Sal- 
key,  412. 

15.  Where  a  party  agrees  in  writing  to  serve  another  for  three  years 
as  superintendent  and  manager  in  his  business  as  a  manufacturer  and 
dealer  in  clothing,  in  which  he  covenants  to  devote  himself  entirely  to  the 
business,  giving  his  whole  time,  attention  and  skill  thereto,  for  which  he 
is  to  receive  $3,000  per  annum,  in  monthly  payments  of  $250,  each  of  his 
covenants  goes  to  the  entire  consideration,  and  the  covenant  of  the  em- 
ployer to  pay  is  not  for  a  part,  but  for  the  whole  of  the  term,  and  a  fail- 
ure on  the  part  of  the  person  employed  to  render  the  services  agreed,  for 
about  two  weeks  during  the  busiest  and  most  important  part  of  the  season, 
though  without  fault  on  his  part,  as,  when  he  is  arrested  and  imprisoned, 
is  a  substantial  breach  of  his  covenant,  and  will  authorize  the  employer 
to  treat  the  contract  as  abandoned,  and  employ  another  person  in  his 
place;  and  in  such  case  the  person  so  originally  employed,  when  he  has 
been  paid  for  the  services  actually  performed,  can  not  maintain  an 
action  on  the  contract  for  not  being  allowed  to  resume  his  position,  after 
his  discharge,  and  complete  the  contract.     Ibid.  412. 

Right  of  recovery  without  full  performance. 

16.  Where  a  perso?i  employed  for  a  term  of  service  seeks  to  recover  on  the 
contract  without  full  performance,  on  the  ground  that  his  employer  refused 
to  allow  him  to  serve  out  his  time,  he  must  aver  and  prove  his  ability, 
readiness  and  an  offer  to  perform  on  his  part,  as  to  the  subsequent  time, 
or  he  can  not  recover  beyond  the  service  actually  rendered.     Ibid.  412. 

17.  It  is  a  good  defense  to  an  action  on  a  covenant  or  contract,  that  the 
obligation  to  perform  the  act  required  was  dependent  on  some  other  which 
the  other  party  was  to  do,  and  has  failed  to  do;  and  the  defense  is  good, 
although  the  omission  of  the  other  party  to  do  the  thing  required  of  him 
was  produced  by  causes  which  he  could  neither  foresee  nor  control.  Ibid. 
412. 

18.  There  is  a  class  of  cases  where  a  party  contracting  to  render  per- 
sonal service,  after  part  performance  becomes  disabled  by  inevitable  casu- 
alty and  is  thereby  prevented  from  completing  his  contract,  has  been  held 
entitled  to  recover  for  the  services  actually  rendered,  upon  a  quantum 
meruit;  but  they  furnish  no  warrant  for  holding  that  the  laborer  in  such 
case  can  recover  upon  the  contract  for  a  failure  to  pay  for  future  services 
he  has  been  prevented  from  performing.     Ibid.  412. 

41—89  III 
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CONTRACTS.      Continued. 

Whether  a  contract  or  a  mere  offer. 

19.  Where  the  employer  promises  the  servant  to  continue  him  in  the  employ- 
ment. Where  a  servant,  employed  for  a  term,  is  imprisoned  without  the 
fault  of  either  party,  and  thereby  prevented  from  performance  for  such  a 
length  of  time  as  justifies  the  employer  in  abandoning  the  contract,  a 
promise  by  the  latter  to  continue  him  in  his  service  if  he  will  return  by  a 
certain  time,  without  consideration,  or  acceptance  by  the  servant,  is  not  a 
contract,  for  want  of  consideration  and  mutuality.  It  is  a  mere  oifer, 
which  may  be  withdrawn  at  any  time  before  acted  on  by  the  servant,  and 
such  offer  constitutes  no  estoppel  when  the  servant  has  not  changed  his 
condition  for  the  worse  on  the  faith  of  it.     Leopold  el  al.  v.  Salkey,  412. 

Rescission  of  contracts. 

20.  What  constitutes — taking  back  properly  sold — refunding  money  paid. 
Where  personal  property  is  sold,  a  part  of  the  price  paid,  and  notes  given 
for  the  balance,  under  a  contract  that  upon  default  in  the  payment  of 
either  note  the  property  shall  be  returned  to  the  seller,  with  no  provision 
for  the  return  of  the  payments  made,  and  the  vendor,  on  failure  to  pay 
the  first  note,  takes  possession  of  the  property,  with  the  consent  of  the 
purchaser,  and  surrenders  his  notes,  there  will  be  no  rescission  of  the  con- 
tract. The  retaking  of  possession  in  such  case  is  but  in  accordance  with 
the  contract,  and  the  vendor  will  not  be  liable  to  refund  the  payments 
made  to  him.     Latham  v.  Sumner,  233. 

21.  Notice  thereof.  Where  a  servant  is  unavoidably  detained  from  his 
service  for  an  unreasonable  length  of  time,  the  refusal  of  the  employer  to 
receive  him  in  his  employ  on  his  return,  is  sufficient  notice  of  the  em- 
ployer's election  to  treat  the  contract  as  abandoned.  Leopold  et  al.  v. 
Salkey,  412. 

Condition  after  the  signature. 

22.  Whether  effect  will  be  given  to  it.     See  SURETY,  3. 
Limiting  carrier's  liability. 

23.  By  contract.     See  CARRIERS,  2  to  7. 
Contracts  by  married  women. 

24.  Of  their  binding  force.     See  MARRIED  WOMEN,  2;  3,  4. 
Whether  a  sale. 

25.  Or  only  a  lease.     See  SALES,  4. 
Champertous  contracts. 

26.  What  constitutes.     See  CHAMPERTY,  1. 

CONVEYANCES. 

In  Vincennes,  the  Kaskaskias,  etc. 

Under  what  law  the  French  and  Canadian  inhabitants  might  convey  property 
—effect  of  the  ordinance  of  1787.     See  ORDINANCE  OF  1787,  1. 
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CONVEYANCES.      Continued. 
Deed  from  husband  to  wife. 

Not  necessarily  void,  in  equity.     See  GIFT,  1. 
Conveyance  by  married  women.     See  MARRIED  WOMEN,  6  to  10. 

CORPORATIONS. 

Municipal  corporations. 

1.  Time  for  passing  appropriation  ordinance  for  tax  levy.  The  general 
law  relating  to  cities  requires  the  city  council,  within  the  first  quarter  of 
each  fiscal  year,  to  pass  an  ordinance  termed  the  annual  appropriation 
bill,  etc.,  and  provides  that  no  further  appropriations  shall  be  made  at 
any  other  time  within  the  year  without  the  sanction  of  a  majority  of  the 
legal  voters,  by  petition,  or  by  special  election  called  for  that  purpose. 
It  also  provides  that  the  fiscal  year  shall  commence  at  the  date  fixed  by 
law  for  the  annual  election,  which  is  the  third  Tuesday  of  April,  or  at 
such  other  time  as  may  be  fixed  by  ordinance.  Under  this,  the  city  coun- 
cil of  Chicago  adopted  an  ordinance  changing  the  commencement  of  the 
fiscal  year  to  the  first  day  of  January,  and  it  was  held  that  an  appropria- 
tion ordinance  passed  on  the  thirtieth  day  of  March  was  authorized,  and 
formed  a  legal  basis  for  the  levy  of  taxes  for  such  appropriations.  Fuller 
v.  Heath  et  al.  296. 

2.  Law  authorizing  corporation  to  fix  fiscal  year  not  unconstitutional.  The 
general  incorporation  law  relating  to  cities,  fixing  the  commencement  of 
the  fiscal  year  on  the  day  of  the  annual  election  of  city  officers,  alsp  pro- 
vides that  the  commencement  of  such  year  may  be  fixed  differently  by 
ordinance.  The  latter  part  of  this  law  is  not  void  under  the  constitution, 
as  being  local  or  special,  as  it  applies  to  all  cities  alike.  The  constitution 
does  not  require  that  the  fiscal  year  of  all  cities,  under  the  general  law, 
shall  begin  on  the  same  day.     Ibid.  296. 

3.  Taxation  by  municipal  corporations,  and  for  what  purposes.  See  TAX- 
ATION, 4  to  7. 

4.  Jurisdiction  over  offenses  within  corporate  limits — exclusive  jurisdiction 
taken  away  by  new  constitution.     See  JURISDICTION,  1. 

Liability  of  stockholders. 

5.  At  the  suit  of  creditors  of  the  corporation.  See  STOCKHOLDERS, 
1  to  5. 

6.  In  insurance  companies.     See  INSURANCE  COMPANY,  1,  2. 

COUNTY  ORDERS. 
Issuing  in  fractions  of  appropriations. 

1.  Where  a  board  of  supervisors  made  an  appropriation  to  assist  a 
township  in  the  construction  of  a  bridge,  having  previously  specifically 
rescinded  a  resolution  that  orders  should  not  be  issued  in  fractions  in 
discharge  of  any  appropriation,  but  should  be  for  the  whole  amount,  the 
rescinding  of  the  resolution  was  held,  by  necessary  implication,  to  sane- 
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COUNTY  ORDERS.     Issuing  in  fractions  of  appropriations.     Continued. 
tion   the  issuing  of  county  orders  in  small  amounts  in  discharge  of  the 
appropriation.     Board  of  Supervisors  of  Lawrence  Co.  v.  Sage,  use,  etc.  265. 
Of  a  double  issue. 

2.  As  affecting  rights  of  third  persons.  The  issuing  of  a  county  order  for 
the  whole  of  an  appropriation  for  a  bridge,  by  the  county  clerk,  prior  to 
the  date  of  the  order  making  the  appropriation,  which  county  order  was 
never  delivered  to  the  party  entitled  to  receive  it,  presents  no  defense  to 
an  action  upon  orders  subsequently  issued  in  accordance  with  the  appro- 
priation, and  delivered,  and  which  were  paid  out  to  innocent  parties  in 
good  faith.     Ibid.  265. 

COVENANTS  FOR  TITLE. 

Exception  as  to  "legal  representatives." 

1.  Where  a  party,  for  a  consideration,  covenanted  to  warrant  and  de- 
fend the  title  of  another  in  a  town  lot  against  the  claims  of  all  persons, 
except  those  of  A  B  and  his  legal  representatives,  it  was  held,  that  the 
term,  "  legal  repi-esentatives,"  included  the  person  succeeding  to  the 
claims  A  B  then  had,  whether  as  heir,  devisee,  grantee  or  assignee,  and 
not  to  his  executor  or  administrator,  who  could  take  no  interest,  in  the 
land,  or  to  any  claim  which  A  B  might  subsequently  acquire.  Bowman 
v.  Long,  19. 

CRIMINAL  LAW. 
Indictment. 

1.  Generally.  While  mere  technicalities  should  not  be  indulged  to  the 
obstruction  of  justice,  the  rules  of  law  should  not  be  so  relaxed  as  that 
the  accused  may  be  unjustly  and  oppressively  convicted.  The  constitu- 
tion secui'es  to  him  the  right  to  be  apprised  of  the  nature  and  cause  of  the 
accusation.     McNair  v.  The  People,  441. 

2.  As  describing  offense — publishing  obscene  pamphlets.  The  offense 
charged,  whether  in  the  language  of  the  statute,  or  so  as  to  be  easily  un- 
derstood by  the  jury,  should  be  so  charged  that  the  judgment  can  be 
pleaded  in  bar  of  another  prosecution  for  the  same  offense.  Counts  for 
the  printing,  etc.,  of  an  obscene  pamphlet,  which  may  apply  equally  well 
to  any  number  of  pamphlets,  and  give  no  notice  of  any  particular  charge, 
can  not  be  held  sufficient  under  any  construction  of  section  408  of  the 
Criminal  Code.     Ibid.  441. 

3.  An  indictment  framed  under  section  223  of  the  Criminal  Code,  for 
printing,  having  in  possession  and  giving  away  an  obscene  and  indecent 
pamphlet,  must  set  out  the  supposed  obscene  matter,  unless  the  publica- 
tion is  in  the  hands  of  the  defendant,  or  out  of  the  power  of  the  prosecu- 
tion, or  the  matter  is  too  gross  and  obscene  to  be  spread  on  the  records  of 
the  court, — either  of  which  facts,  if  existing,  should  be  averred  as  an  ex- 
cuse for  failing  to  set  out  the  obscene  matter.     Ibid.  441. 
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CRIMINAL  LAW.     Indictment.      Continued. 

4.  Of  negativing  exceptions.  Where  an  act  is  made  criminal,  with 
exceptions  embraced  in  the  same  clause  of  the  statute  which  creates 
the  offense,  so  as  to  be  descriptive  of  the  offense  intended  to  be  pun- 
ished, the  indictment  stating  the  act  to  have  been  done  must  negative  the 
exceptions,  so  as  to  show  affirmatively  the  precise  crime  defined  has  been 
committed.     Beasley  v.  The  People,  571. 

5.  There  are  exceptions  to  this  general  rule,  as,  where  the  exception 
or  proviso  is  in  a  subsequent  clause  of  the  statute,  or  if  in  the  same  sec- 
tion and  not  incorporated  with  the  enacting  clause  by  any  apt  words  of 
reference.  In  such  cases  it  is  a  matter  of  defense,  and  need  not  be  nega- 
tived in  the  indictment.     Ibid.  571. 

6.  While  it  is  necessary  that  all  exceptions  contained  in  the  enacting 
clause,  creating  or  defining  the  offense,  must  be  negatived,  it  is  not 
requii'ed  that  the  precise  words  of  the  statute  be  used  for  that  purpose. 
Any  equivalent  words  conveying  the  same  meaning  will  suffice.  Ibid. 
571. 

7.  It  is  not  a  valid  objection  to  an  indictment  for  an  offense  created 
by  statute  with  an  exception,  that  it  negatives  more  than  the  statute 
requires,  as  it  imposes  on  the  prosecution  the  necessity  for  stricter  proof 
and  certainty  in  that  respect  than  otherwise  would  be  necessary,  if  the 
language  of  the  statute  were  used.     Ibid.  571. 

8.  Of  an  indictment  for  murder  by  attempting  an  abortion.  An  indictment 
for  murder  in  one  count  charged  that  the  defendant,  by  means  of  a  certain 
instrument  which  he  used,  produced  an  abortion  on  the  deceased,  "  it  not. 
being  then  and  there  necessary  to  cause  such  miscarriage  for  the  preser- 
vation "  of  the  life  of  the  patient,  and  in  another  count  that  the  defend- 
ant administered  to  the  deceased  "  a  noxious  and  abortifacient  drug." 
with  the  intent  to  produce  a  miscarriage,  "it  not  being  then  and  there 
necessary  to  administer  said  noxious  and  abortifacient  drug  *  *  *  for 
the  preservation  of  the  life  of  the  deceased;"  it  was  held,  that  the  indict- 
ment sufficiently  negatived  the  exception  in  the  statute  providing  that 
"  unless  the  same  were  done  as  necessary  for  the  preservation  of  the 
mother's  life."     Ibid.  571. 

9.  Joinder  of  counts.  An  indictment  may  state  the  same  offense  in 
different  ways  in  as  many  different  counts,  even  though  the  judgment  on 
the  different  counts  be  different,  provided  all  the  counts  are  for  felonies 
or  all  are  for  misdemeanors.     Ibid.  571. 

Qui  tam  proceeding. 

10.  In  what  manner  to  be  prosecuted.  Under  our  statute,  if  a  qui  tam 
proceeding  is  had,  it  must  be  by  suit  or  information  by  some  person  who 
sues  as  well  for  the  people  as  for  himself.  If  the  people  proceed  hy 
indictment  or  information,  as  they  may  do,  it  is  improper  to  make  the 


646 


CRIMINAL  LAW.     Qui  tam  proceeding.     Continued. 

proceeding  qui  tam,  as  the  people  are  in  such  case  entitled  to  the  entire 
penalty.     McNair  v.    The  People,  441. 
Right  to  trial  in  county  or  district. 

11.  And  herein,  of  a  change  of  venue  out  of  the  circuit — constitutional 
law.  The  plain  object  of  the  clause  of  the  constitution  giving  the  accused 
the  right  to  a  speedy  public  trial  by  an  impartial  jury  of  the  county  or 
district,  etc.,  is  to  secure  the  common  law  right  of  trial  by  a  jury  of 
the  visne  or  neighborhood  where  the  offense  is  alleged  to  have  been  com- 
mitted, and  to  protect  him  against  a  prosecution  elsewhere.  The  grand 
jury  indicting,  and  the  traverse  jury  trying,  must  be  of  the  visne.  The 
creation  of  judicial  circuits  has  no  reference  to  the  enforcement  of  this 
clause  of  the  constitution,  but  the  word  "district"  is  convertible  with 
that  of  "county,"  and  is  descriptive  of  the  territory  which  in  legal  con- 
templation comprises  the  visne.      Weyrich  v.  The  People,  90.   • 

12.  Although  there  may  be  many  counties  or  districts  in  the  same 
circuit,  the  court  in  each  is  entirely  separate  and  disconnected  from  that 
in  all  the  others,  and  its  jurisdiction,  within  the  meaning  of  the  con- 
stitutional clause,  is  limited  by  its  territorial  boundaries.     Ibid.  90. 

13.  The  sending  of  a  ci'iminal  case  to  an  adjoining  county,  but  out  of 
the  judicial  circuit,  upon  an  application  by  the  defendant  for  a  change  of 
venue  on  the  ground  of  prejudice  of  the  inhabitants  of  the  county  in 
which  the  indictment  is  found,  is  not  in  violation  of  the  constitutional 
provision  which  secures  to  the  accused  a  speedy  public  trial  by  an  impar- 
tial jury  of  the  county  or  district  in  which  the  offense  is  alleged  to  have 
been  committed.     Ibid.  90. 

14.  The  constitutional  right  to  a  trial  in  the  county  or  district  in 
which  an  offense  is  alleged  to  have  been  committed,  is  one  that  a  defend- 
may  waive,  and  which  is  waived  by  a  petition  for  a  change  of  venue. 
Ibid.  90. 

Right  to  a  speedy  trial. 

15.  The  right  to  a  speedy  trial  guaranteed  by  the  constitution  to  one  accused 
of  crime,  is  only  against  arbitrary  and  oppressive  delays,  and  is  in  nowise 
violated  by  such  delays  as  are  induced  by  the  lapse  of  time  intervening 
regular  terms  of  court,  or  such  as  are  inevitable  in  consequence  of  the 
amount  of  other  criminal  business  having  priority  on  the  docket,  or  such 
as  shall  be  necessary  with  proper  efforts  to  procure  an  impartial  jury 
and  the  attendance  of  witnesses.     Ibid.  90. 

Trials  in  county  court. 

16.  A  person  can  not  be  tried  in  county  court  on  a  simple  affidavit.  A 
person  can  not  be  tried  and  convicted  of  a  riot,  in  the  county  court., 
upon  a  simple  affidavit  of  the  commission  of  the  offense,  without  any 
information,  where  the  affidavit  is  uot  in  the  form  of  an  information,  and 
does  not  state  that  the  proceeding  is  carried  on   in   the  name  and  by  the 
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authority  of  the  people  of  the   State  of  Illinois,  and   does  not  conclude 
"  against  the  peace  and  dignity    of  the  same.''       Gould   v.    The  People, 
216. 
Trial  without  plea. 

17.  It  is  error  to  try  a  defendant  for  a  misdemeanor  in  the  county 
court  without  any  plea  to  the  information  or  indictment.     Ibid.  216. 

Name  of  person  charged  to  have  been  murdered. 

18.  Variance.  Where  one  is  indicted  for  the  murder  of  one  "Robert 
Kain,"  and  the  evidence  fails  to  show  that  the  person  killed  was  of  that 
name,  the  witnesses  calling  him  "Kain,"  without  giving  any  christian 
name,  the  variance  is  fatal,  and  judgment  of  conviction  will  be  reversed. 
Penrod  v.  The  People,  150. 

Evidence  in  criminal  cases. 

19.  When  letters  of  ivitness  to  defendant  are  admissible  in  rebuttal.  Where 
one  indicted,  on  the  trial,  in  cross-examination  of  a  witness  to  show  that 
the  witness  is  unfriendly  to  him,  shows  the  witness'  letters  written  by 
her  to  him,  the  authorship  of  which  is  admitted,  and  reads  to  the  witness 
passages  reflecting  on  him,  in  the  presence  of  the  jury,  the  prosecutiou 
may  be  allowed  to  read  the  whole  of  such  letters  to  the  jury.  Beasley  v. 
The  People,  571. 

20.  Declarations  of  deceased  out  of  the  presence  of  one  accused  of  murder. 
On  the  trial  of  a  wife  on  the  chai-ge  of  murdering  her  husband  by  poison, 
the  declaration  of  the  deceased,  made  at  different  times  through  a  period 
of  several  years  before  his  death,  out  of  the  hearing  of  the  accused,  and  in 
nowise  assented  to  by  her  or  communicated  to  her,  which  are  not  dying 
declarations,  nor  a  part  of  the  res  gestce,  but  expressive  simply  of  his  own 
state  of  feeling  toward  the  accused  at  the  time,  or  narratives  of  past 
events,  are  not.  admissible  in  evidence.      Weyrich  v.  The  People,  90. 

21.  In  such  case  the  declarations  of  the  deceased  in  regard  to  a  prior 
attack  of  some  disease  of  a  character  or  nature  he  did  not  entirely  com- 
prehend, and  not  made  in  explanation  of  his  present  state  of  health,  but 
merely  as  a  narrative  of  a  past  occurrence,  are  clearly  inadmissible  in 
evidence.     Ibid.  90. 

22.  On  the  trial  of  such  a  charge,  proof  of  the  declarations  of  the  de- 
ceased husband  of  his  suspicion  of  his  wife's  chastity,  and  his  statements, 
made  at  different  times,  of  her  conduct  he  had  witnessed  with  other  men 
tending  to  show  her  want  of  chastity,  not  communicated  to  the  accused, 
and  not  explanatory  of  any  present  act  or  declaration  of  hers,  but  mere 
narratives  of  past  acts,  made  in  her  absence  and  without  her  knowledge, 
and  followed  by  no  act  of  his  of  which  they  are  explanatory,  is  clearly 
inadmissible.  Without  knowledge  on  her  part  of  such  statements,  they 
could  not  affect  her  conduct,  and  as  proof  of  her  unchastity  they  are  in- 
competent, as  being  hearsay.     Ibid.  90. 
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Of  the  motive  for  a  criminal  act. 

23.  Evidence  in  respect  thereto.  In  prosecutions  for  murder,  as  of  a  hus- 
band by  his  wife,  a  wide  degree  of  latitude  is  allowable  to  the  prosecution 
to  possess  the  jury  with  all  the  circumstances  which  may  reasonably 
throw  light  upon  the  transaction.  It  is  hence  allowable  to  prove  the 
existence  of  facts  which  experience  shows  may  operate  as  motives  to  the 
commission  of  crime,  such  as  the  expectation  of  pecuniary  gain,  express 
malice,  the  gratification  of  lust,  etc.      Weyrich  v.  The  People,  90. 

24.  And  it  has  accordingly  been  held  competent,  where  the  husband  or 
wife  is  charged  with  the  murder  of  the  other,  to  show  their  mutual  conduct 
towards  and  treatment  of  each  other,  as  manifested  by  acts  and  words — 
the  fact  that  one  is  engaged  in  an  illicit  sexual  commerce  with,  or  has 
contracted  a  sexual  passion  for,  another  person,  etc. — but  in  general, 
proof  in  these  respects  must  not  be  confined  to  mere  hearsay..    Ibid.  90. 

25.  On  a  charge  against  a  wife  for  the  murder  of  her  husband,  it  is 
competent  for  the  prosecution  to  prove  her  unchastity  in  order  to  estab- 
lish a  motive  for  taking  the  life  of  the  deceased,  but  she  is  entitled  to 
face  and  cross-examine  the  witnesses  as  to  every  circumstance  tending  to 
show  such  fact;  and  no  fact  or  circumstance  claimed  to  have  such  ten- 
dency, can  be  proved  by  hearsay.     Ibid.  90. 

Arresting  party  in  another  county. 

26.  Constable  not  bound  to  go  out  of  his  otvn  county.  See  FEES  AND 
SALARIES,  1. 

Jurisdiction  of  offenses  in  cities. 

27.  Exclusive  jurisdiction  no  longer  existing  under  new  constitution.  See 
JURISDICTION,  1. 

Practice — remarks  of  the  judge. 

28.  Effect  thereof.     See  PRACTICE,  22. 

CURTESY, 

As  against  a  homestead  right.     See  HOMESTEAD,  1. 

DEBTOR  AND  CREDITOR. 
Assignment  by  the  debtor. 

He  can  not  appropriate  proceeds  differently.  See  ASSIGNMENT  FOR 
BENEFIT  OF  CREDITORS,  1. 

DECREE. 

Though  erroneous,  not  void. 

1.  Where  the  circuit  court  has  jurisdiction  of  the  parties  and  of  the 
subject  matter  in  controversy,  any  decree  entered  in  reference  to  the  par- 
ties or  the  property  involved,  however  erroneous,  is  not  void,  but  binding 
until  reversed.     Stempel  v.  I'homas,  146. 
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Erroneous  decree — protects  officer. 

2.  On  bill  for  partition  of  lands,  where  a  sale  was  ordered,  and  the 
money  to  be  brought  into  court,  and  the  master  wrongfully  paid  the 
solicitor's  fees  of  both  parties,  and  the  court,  by  decree,  approved  his 
report  of  the  facts,  and  ordered  the  master,  after  payment  of  the  costs,  to 
pay  the  balance  to  the  several  parties  in  interest,  it  was  held,  that  the 
decree,  until  reversed,  was  binding  on  the  parties,  and  that  the  master 
was  not  liable  to  any  of  the  parties  for  his  share  of  the  money  so  paid  by 
him.     Stempel  v.  Thomas,  146. 

To  enforce  mechanic's  lien. 

3.  .Effect  of  decree,  as  giving  right  of  redemption.     See  LIENS,  11 

DEEDS  OF  TRUST.  See  MORTGAGES  AND  DEEDS  OF  TRUST,  2,  3. 

DEFAULT. 

Setting  aside  default. 

1.  The  setting  aside  of  a  default  is  a  matter  within  the  sound  legal 
discretion  of  the  court,  and  unless  there  has  been  such  an  abuse  of  that 
discretion  as  works  palpable  injustice,  it  has  not  been  the  practice  of  this 
court  to  review  the  decision.     Schroer  et  al.  y.   Wessell,  113. 

2.  The  fact  that  counsel,  whom  a  defendant  supposed  he  had  engaged 
to  make  his  defense,  failed  to  do  so,  does  not  make  it  imperative  on  the 
court  to  set  aside  a  default  entered  against  him,  when  there  was  time  for 
him  to  have  given  his  personal  attention  to  his  defense.     Ibid.  113. 

Assessment  of  damages. 

3.  By  whom.     See  ASSESSMENT  OF  DAMAGES,  2. 

4.  In  suit  on  appeal  bond — of  the  evidence  required.     Same  title,  1. 

DEFINITIONS. 

"  Legal  representatives."     See  that  title,  1. 

DEMURRER. 

What  is  admitted  thereby. 

1.  A  demurrer  to  a  declaration  admits  all  the  facts  well  pleaded  to  be 
true,  but  not  the  inferences  from  them.  Arenz  v.  Weir,  25.  See  GAR- 
NISHMENT, 3. 

DEPOSIT. 

Deposit  of  money  by  sheriff. 

1.  For  whose  benefit.  A  sheriff,  by  depositing  money  collected  by  him 
on  execution,  in  his  name  as  sheriff,  does  not  convert  the  same  to  his  own 
use,  but  such  a  deposit  in  bank  is  but  the  placing  of  the  money  of  the  exe- 
cution creditor  in  a  place  of  safe  keeping  for  him.  Meadow  craft  v.  Agnew, 
469. 
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DEPOSIT.      Continued. 

Deposit  of  money  with  third  person. 

2.  Subject  to  the  order  of  the  depositor — to  whom  the  holder  liable.  See 
ACTIONS,  4. 

3.  When  deposit  is  made  with  specific  directions — whether,  and  on  what  state 
of  pleadings,  in  may  be  recovered  back.  See  PLEADING-  AND  EVIDENCE, 
10. 

DEPOSITIONS. 

Mistake  in  name  of  party. 

1.  Whether  material.  Where  suit  was  brought  against  the  "  Merchants' 
Despatch  Company,"  and  a  deposition  taken  on  behalf  of  the  plaintiff, 
together  with  the  notice  of  the  same,  was  in  the  same  name,  and  after- 
wards, by  leave  of  court,  the  summons  was  amended  so  as  to  describe  the 
defendant  as  the  "  Merchants'  Despatch  Transportation  Company,"  it  was 
held,  that  under  the  circumstances  the  slight  mistake  in  the  defendant's 
name  in  the  notice  and  in  the  deposition,  was  not  a  sufficient  error  to  ex- 
clude the  deposition  as  evidence.  Merchants  Despatch  Trans.  Co.  v.  Ley- 
sor,  43. 

Formal  objections — waiver. 

2.  Merely  formal  objections  to  a  deposition  are  waived  by  a  failure  to 
move  to  suppress  the  same  before  the  trial,  as,  where  the  dedimus  -names 
the  commissioner  as  W.  H.  Miner  and  the  notice  describes  him  as  N.  H. 
Miner,  before  whom  it  is  in  fact  taken.     Stowell  v.  Moore,  563. 

Misdescription  of  note  in  interrogatory. 

3.  A  misdescription  of  the  note  sued  on  in  an  interrogatory  of  a  depo- 
sition, as  to  the  rate  of  interest,  describing  it  as  bearing  ten  per  cent 
instead  of  twelve,  is  not  a  sufficient  variance  to  exclude  the  answer  as 
evidence,  where  it  is  apparent  that  the  note  referred  to  in  the  answer  is 
the  one  in  suit.     Ibid.  563. 

Time  to  object. 

4.  For  mistake  in  name  of  party,  in  taking  deposition.     See  PRACTICE,  12. 
Specific  objection. 

5.  To  answer  of  witness  giving  a  mere  legal  opinion.     Same  title,  19, 

DESCRIPTION. 

Description  of  land  in  a  will. 

Of  its  sufficiency.     See  WILLS,  9.  / 

DISCRETION. 

Setting  aside  default. 

1.  How  far  discretionary .     See  DEFAULT,  1,  2. 
Setting  aside  dismissal  of  appeal. 

2.  To  allow  sufficient  bond  to  be  filed.     See  APPEAL  BOND,  6. 


651 


DIVORCE. 

Bill  by  insane  person. 

Will  be  invalid,  and  all  proceedings  under  it.     See  INSANITY,  1. 

DOWER. 

As  AGAINST  a  child  taking  by  deed. 

1.  There  is  no  difference  in  the  legal  effect  of  a  conveyance  to  a  stran- 
ger for  a  valuable  consideration,  and  one  to  a  child  for  a  good  considera- 
tion, as  regards  the  right  of  the  grantor's  widow  to  dower  in  the  premises 
conveyed.     Stookey  v.  Stookey  et  al.  40. 

Rule  for  assessing  dower. 

2.  In  respect  to  improvements.  In  assessing  the  value  of  her  dower,  in 
such  case,  she  will  be  confined  to  the  improvements  on  the  land  at  the 
time  of  the  conveyance,  although,  after  the  conveyance,  the  grantor  may 
have  erected  a  house  on  the  premises  with  his  own  means.     Ibid.  40. 

3.  Insurance  to  be  taken  from  rental  value.  When  property  is  of  such  a 
character  that  insurance  of  it  is  necessary  and  proper  as  a  prudent  busi- 
ness transaction,  the  amount  necessary  for  such  insurance  should  be  de- 
ducted from  the  rental  value  of  the  property,  in  determining  the  value  of 
dower  therein.  The  assessed  value  of  the  dower,  once  adjudged,  can  not 
be  modified,  even  if  the  buildings  are  destroyed  by  fire.  Carter  v.  Stookey, 
279. 

Time  of  payment. 

4.  Where  the  yearly  value  of  dower  has  to  be  assessed  because  the 
premises  are  incapable  of  division,  it  is  error  to  require  full  payment  of 
the  dower  before  the  expiration  of  the  year.     Ibid.  279. 

DRUGGIST'S  LICENSE. 

To  sell  intoxicating  liquors.     See  LICENSE,  1. 

EAST  ST.  LOUIS,  CITY  OF. 

Extent  of  power  to  issue  bonds. 

1.  A  clause  in  the  charter  of  the  city  of  East  St.  Louis,  empowering 
the  city  counsel  to  borrow  money  not  exceeding  $100,000  and  issue  bonds 
therefor,  applies  as  a  limitation  to  the  incurring  of  liabilities  by  borrowing 
money,  and  not  to  those  incurred  as  a  part  of  the  current  expenses  of  the 
city.     Barrett  v.  City  of  East  St.  Louis  et  al.  175. 

EJECTMENT. 
Plaintiff  must  rely  on  his  own  title. 

1.  In  ejectment,  the  plaintiff  must  recover,  if  at  all,  on  the  strength 
of  his  own  title,  and  not.  upon  the  weakness  of  that  of  his  adversary.  The 
plaintiff  must  show  title  although  the  defendant  in  possession  has  no  pa- 
per title.      Cobb  v.  Lavalle,  331. 
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EJECTMENT.      Continued. 

Plaintiff  must  have  right  of  possession. 

2.  A  plaintiff  in  ejectment,  can  not  recover,  though  he  has  title,  when 
the  legal  right  to  the  possession  is  in  another.  A  lessor  of  lands  can  not 
recover  the  demised  premises  during  the  term,  or  while  the  lessee  has  the 
right  of  possession  under  the  lease,  even  against  one  claiming  under  the 
lease.      Cobb  v.  Lavalle,  331. 

Outstanding  title. 

3.  A  defendant  in  ejectment  has  the  right  to  show  title  out  of  the 
plaintiff,  or  a  right  of  possession  in  a  third  person,  and  thus  defeat  a  re- 
covery.    Ibid.  331. 

4.  A  lease  of  land  for  ninety-nine  years,  under  seal,  and  acknowledged 
and  recorded  in  the  same  manner  as  deeds  are  required  to  be,  may  be 
shown  in  evidence  by  a  defendant  in  ejectment,  though  he  does  not  con- 
nect himself  with  it,  and  thus  defeat  the  action  brought  by  the  lessor. 
Ibid.  331. 

New  trials. 

5.  Under  the  statute.  Where  a  new  trial  is  granted  in  an  action  of 
ejectment,  under  the  statute,  upon  the  payment  of  costs,  and  the  costs  are 
afterwards  paid,  the  judgment  in  effect  will  be  vacated,  and  there  is  no 
error  in  having  a  second  trial  without  a  formal  order  vacating  the  prior 
judgment  after  the  costs  are  paid.     Rountree  v.  Talbot  et  al.  246. 

6.  Of  error  in  respect  thereto.  Where  a  new  trial  is  granted  in  eject- 
ment, under  the  statute,  upon  a  state  of  facts  which  does  not  authorize 
such  action,  it  seems,  upon  the  final  disposition  of  the  case,  the  decision 
granting  the  new  trial  may  be  reversed  on  error.     Becker  v.  Sauter,  596. 

ELECTIONS. 

Who  mat  call  an  election. 

1.  Under  the  law  for  the  incorporation  of  cities  and  villages,  that  on  a 
petition  of  one-eighth  of  the  legal  voters  of  a  city,  the  mayor  and  city 
council  shall  submit  the  question  of  incorporation  under  the  general  law 
to  a  vote,  and  appoint  a  time  and  place  or  places  at  which  such  vote 
shall  be  taken,  and  designate  the  persons  to  act  as  judges  at  such  elec- 
tion :  Held,  that  the  mayor  alone  has  no  right  to  call  such  election, 
although  the  councilmen  may  neglect  their  duty.  The  remedy  is  by  man- 
damus against  them  for  any  unreasonable  non-performance  of  duty  in  this 
respect.     Stephens  v.   The  People  ex  rel.  Rafter  et  al.  337. 

Of  the  time  and  place. 

2.  It  is  essential  to  the  validity  of  an  election  that  it  be  held  at  the 
time  and  in  the  place  provided  by  law.     Ibid.  337. 

3.  Where  the  time  and  place  of  an  election  are  fixed  by  law,  it  has 
been  held  that  an  omission  to  give  the  proper  notice  of  the  election  will 
not  vitiate  an  election  held  on  the  day  appointed  by  the  law  ;  but  where 
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ELECTIONS.     Of  the  time  and  place.      Continued. 

the  law  fixes  no  time  or  place  of  holding  the  same,  leaving  that  to  be 
determined  by  some  authority  named  in  the  statute  after  the  happening 
of  some  condition  precedent,  it  is  essential  to  the  validity  of  the  election 
that  it  be  called,  and  the  time  and  place  thereof  fixed,  by  the  very 
agency  designated  by  law,  and  none  other.  Stephens  v.  The  People  ex  rel. 
Rafter  et  al.  337. 
Void  election — ratification. 

4.  Where  an  election,  to  determine  whether  a  city  will  become  incor- 
porated under  the  law,  has  been  called  by  the  mayor  alone,  without  the 
consent  of  the  council,  and  results  in  favor  of  incorporating  umder  such 
law,  a  subsequent  ratification  by  the  council  in  canvassing  the  votes  and 
passing  a  resolution  approving  the  action  of  the  mayor  in  giving  notice 
of  the  first  annual  election  under  the  general  law,  and  the  registry  by 
the  Secretary  of  State  of  the  city  as  organized  under  such  law,  will  not 
cure  the  defective  call  and  ratify  the  election  held  under  it.  The  election 
being  void  is  incapable  of  being  ratified.     Ibid.  337. 

Void  election — remedy. 

5.  The  right  given  by  statute  to  contest  an  election  for  the  incorpora- 
tion of  a  city  under  the  general  law,  does  not  operate  to  prevent  the 
remedy  by  quo  warranto  against  officers  elected  after  such  election,  when 
such  election  is  void  for  not  being  called  according  to  law.     Ibid.  337. 

Qualification  of  voters. 

6.  In  the  village  of  Cahokia — negroes.  Under  the  act  of  1841,  relating 
to  the  village  of  Cahokia,  the  only  requisite  to  qualify  one  to  vote  at  an 
election  for  school  trustees  of  such  village,  is  that  he  shall  be  one  of  the 
male  villagers,  and  of  sufficient  age  and  length  of  residence  in  the  vil- 
lage.    Berneir  et  al.  v.  Russell,  60. 

7.  Where  the  judges  of  election  in  the  village  of  Cahokia  at  an 
election  for  school  trustees  refused  the  vote  of  a  male  inhabitant,  upon 
the  ground  alone  that  he  was  a  negro,  he  having  all  the  necessary  quali- 
fications to  vote,  it  was  held,  that  the  judges  were  liable  in  an  action 
against  them  by  the  party  whose  vote  they  refused.     Ibid.  60. 

Mode  of  voting — registration. 

8.  The  election  laws  governing  political  elections  have  no  applica- 
tion to  the  election  of  school  trustees  in  the  village  of  Cahokia  any 
more  than  with  the  election  of  trustees  by  a  religious  oi'ganization,  and 
such  election  need  not  be  by  ballot,  and  no  registration  of  voters  is  neces- 
sary.    Ibid.  60. 

Unregistered  voters. 

9.  Voting  without  objection.  On  the  contest  of  an  election,  it  is  error 
to  reject  the  vote  of  an  unregistered  person,  whose  vote  was  received 
without  challenge  or  objection,  without  proof  showing  he  was  not 
entitled  to  vote.     When  the  vote  of  an  unregistered  person  is  received  by 
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ELECTIONS.     Unregistered  voters. 

the  judges  it   must   be   presumed,  in    the  absence  of  proof  to    the   con- 
trary, that  he  was  a  legal  voter.     Kuykendall  v.  Marker,  126. 
Judges  refusing  a  vote. 

10.  In  suit  therefor — proof  of  validity  of  the  election.  In  a  suit  by  a 
party  against  the  judges  of  an  election  in  the  village  of  Cahokia  for  the 
election  of  trustees  of  schools,  held  under  the  act  of  1841,  for  refusing 
to  allow  the  plaintiff,  a  villager,  to  vote,  in  which  the  defendants  acted  as 
judges,  it  does  not  lie  in  the  mouths  of  the  defendants  to  say  the  plain- 
tiff must  prove  beyond  this  that  the  election  was  valid.  Bemier  et  al.  v. 
Russell,  60. 

ERROR. 

Granting  new  trial  in  ejectment. 

Under  the  statute — error  may  be  assigned  thereon.     See  EJECTMENT,  6. 

ESTOPPEL. 

General  rule. 

1.  A  person  doing  an  act  or  making  a  statement  which  misleads  an- 
other to  his  injury,  will  not  be  permitted  to  question  the  act  or  the  truth 
of  the  statement,  as  against  such  other  person.     McCarthy  v.  Lavasch,  270. 

By  decree  of  court. 

2.  A  party  to  a  bill  for  partition  will  be  presumed  to  have  notice  of  an 
order  approving  the  payment  of  solicitor's  fees  by  a  master  in  chancery  ? 
and  is  estopped  from  denying  it  while  the  order  stands  unreversed. 
Stempel  v.  Thomas,  146. 

As  TO  PARTNERSHIP  liability. 

3.  Whether  a  note  given  by  partners  is  an  individual  debt  of  one.  Where  a 
sewing  machine  company  settled  with  their  agents,  who  were  partners  in 
buying  and  selling  sewing  machines,  and  surrendered  their  bond,  accept- 
their  note  for  the  balance  due,  and  one  of  the  partners  having  withdrawn, 
the  other  gave  his  bond  to  the  company  to  secure  any  indebtedness  he 
might  thereafter  incur,  after  which  the  company  discovered  an  error  in 
the  statement  of  the  account  made  at  the  settlement,  and  charged  the  two 
partners  with  an  unsettled  balance,  taking  their  note  therefor,  with  a 
guaranty  by  one  of  the  sureties  in  the  second  bond,  it  was  held,  that  the 
company  was  concluded  and  estopped  by  these  facts  from  insisting  that 
the  indebtedness  was  the  individual  indebtedness  of  the  partner  continu- 
ing the  business  and  guaranteed  by  his  bond.  Davis  Sewing  Machine  Co. 
v.  Buckles,  237. 

Attorney's  lien. 

4.  When  lost  by  not  giving  notice  of  claim.  When  a  debtor  makes  an 
assignment  of  a  claim  then  in  litigation  to  a  receiver,  pursuant  to  an 
order  of  court,  and  his   attorneys  are  present  at  the  examination  of  the 
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debtor,  and  assist  in  making  the  assignment,  and  give  no  notice  of  any 
claim  or  secret  lien  upon  the  matters  assigned  for  their  fees  in  procuring 
a  decree  for  its  payment,  such  attorneys  will  be  estopped  from  subse- 
quently setting  up  any  right  to  the  money  when  collected  under  the 
decree.  Nichols  et  al.  v.  Pool  el  al.  491. 
Stockholders  of  corporation. 

5.  Estopped  to  deny  legality  of  organization,  or  to  allege  unconstitutionality 
of  charter,  in  suit  by  creditors.     See  STOCKHOLDERS,  3,  4. 

Prior  insurance — knowledge  of  agent. 

6.  Estoppel  as  to  company  issuing  second  policy.     See  INSURANCE,  3. 
As  TO  legality  of  road. 

7.  Acceptance  of  damages  by  land  owner,  giving  possession,  etc.  See 
HIGHWAYS,  1. 

EVIDENCE. 
Judicial  notice. 

1.  Court  records.  A  court  will  take  judicial  notice  of  its  own  records, 
without  proof  that  they  are  such.     Hangsleben  et  al.  v.  The  People,  164. 

2.  The  courts  can  not  take  judicial  notice  of  the  statute  law  of  another 
State.     Bonnell  v.  Holt  et  al.  71. 

Admissions. 

3.  As  to  a  fact  as  learned  from  another.  A  party  is  not  bound  by  a 
statement,  made  by  himself,  based  upon  the  information  of  the  agent  of 
the  opposite  party,  without  any  actual  knowledge  of  the  fact.  Merchants'" 
Despatch  Trans.  Co.  v.  Jotsting  et  al.  152. 

Parol  evidence. 

4.  To  vary  written  contract.  The  rule  is  familiar,  that  an  agreement 
can  not  exist  partly  in  writing  and  partly  in  parol,  or,  that  verbal  terms 
or  conditions  can  not  control  the  rights  or  legal  liabilities  of  parties  to 
commercial  paper.      Wood  et  al.  v.  Surrells,  107. 

5.  Where  one  of  several  judgment  debtors  gave  a  bill  of  exchange  on 
a  third  person,  whose  acceptance  was  procured  in  satisfaction  of  the  judg- 
ment, it  was  held,  that  evidence  of  a  parol  agreement  at  the  time  of  the 
drawing  of  the  bill,  to  release  the  drawer  from  all  liability  on  the  draft, 
was  inadmissible.     Ibid.  107. 

6.  In  a  suit  upon  a  note  payable  twelve  months  after  its  date,  parol 
testimony  is  inadmissible  to  show  that  a  second  surety  signed  it  on  con- 
dition the  payee  would  extend  the  time  of  payment,  and  would  bring  no 
suit  thereon  within  that  period,  as  it  would  be  to  vary  the  terms  of  a 
written  contract  by  parol  evidence.     Schroer  et  al.  v.   Wessell,  113. 

7.  To  prove  a  guaranty  of  note.  Where  a  written  guaranty  of  a  note  is 
denied  under  oath,  parol  evidence  is  admissible  to  prove  the  contract  of 
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EVIDENCE.     Parol  evidence.      Continued. 

guaranty.     Any  evidence  tending   to  prove  the  contract  is  proper.     Len- 
non  v.  Goodspeed,  438. 

8.  To  show  whether  maker  of  note  is  personally  bound.  Parol  evidence 
can  not  be  admitted  to  exonerate  an  agent  or  trustees  of  a  religious 
society  who  have  entered  into  a  written  contract  in  which  he  or  they 
appear  as  principal  or  principals,  even  though  it  be  shown  that  the  payee 
had  notice  of  the  agency  at  the  time  the  contract  was  executed.  Hypes 
v.    Griffin,  Adm'r,  134. 

9.  Where  a  note  shows  upon  its  face  an  absolute  undertaking  by  the 
parties  executing  it  to  pay  a  sum  of  money  by  them,  it  can  not  be  shown 
by  parol  that  they  were  in  no  event  to  incur  any  personal  liability,  and 
were  only  acting  for  and  on  behalf  of  another.     Ibid.  134. 

10.  As  to  whether  principal  or  agent  is  liable  on  contract.  But,  it  seems, 
although  an  agent  may  contract  in  his  own  name,  still,  in  a  suit  against 
the  alleged  principal,  it  is  competent  to  show  by  parol  the  real  facts,  and 
that  the  contract  was  made  on  behalf  of  the  principal,  who  also  may  be 
charged.  In  such  case  the  promisee  may  bring  his  action  against  either 
party.     Ibid.  134. 

11.  It  also  seems  to  be  settled,  where  a  party  signs  his  name  as  cash- 
ier or  agent  for  a  banking,  railroad  or  other  corporation  in  drawing 
drafts  and  bills  or  in  accepting  drafts  or  other  evidences  of  indebtedness, 
in  its  ordinary  business,  if  it  appears  it  was  the  obligation  of  the  corpo- 
ration, and  the  cashier  or  agent  had  authority  to  bind  it,  he  will  not  be 
personally  liable,  and  the  facts  may  be  shown  by  extrinsic  evidence. 
But  this  rule  does  not  apply  to  a  case  where  the  makers  of  a  note  con- 
tract in  their  own  names,  on  behalf  of  a  corporation  not  dealing  in 
negotiable  securities,  or  engaging  in  a  business  requiring  the  payment 
of  moneys  as  a  part  of  its  legitimate  business.     Ibid.  134. 

12.  To  show  character  of  liability  assumed,  by  blank  indorsement  on- 
promissory  note.     See  INDORSEMENT,  4. 

Opinion  of  witness. 

13.  As  to  person's  character — -from  evidence.  A  question  to  a  physician 
called  as  a  witness,  in  reference  to  certain  testimony,  if  on  such  testi- 
mony he  would  lose  faith  in  the  character  of  any  person  whose  character 
had  before  been  high  in  his  estimation,  is  improper,  and  should  not  be 
allowed.     Beasley  v.  The  People,  571. 

In  suit  for  neglect  to  work  upon  road. 

14.  In  a  suit  to  recover  the  penalty  provided  by  statute  for  a  neglect 
or  refusal  to  work  upon  a  road  as  directed  by  the  overseer,  upon  notice 
by  him,  evidence  on  the  part  of  the  defendant  that  the  locus  in  quo  where 
he  is  required  to  work  is  not  a  highway,  is  inadmissible.  Reynolds  v. 
Town  of  Foster,  257. 
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EVIDENCE.      Continued. 
Minutes  of  county  clerk. 

15.  Minutes  of  the  county  clerk,  to  the  effect  that  an  executor  had 
been  ordered  to  give  an  additional  bond,  and  upon  his  failure  to  do  so 
was  removed,  are  not  admissible  in  evidence  for  any  purpose.  But  if 
such  are  the  facts,  the  record  may  be  amended  so  as  to  show  it,  and  the 
record,  when  amended,  will  constitute  the  only  proper  evidence  of 
removal.     Steele,  Ex'r  v.  Steele  et  al.  51. 

As    TO    TIME    OF    PAYMENT. 

16.  When  not  material.  Where  payment  of  a  note  sued  on  is  claimed 
and  testified  to  by  the  defendant,  and  denied  by  the  party  to  whom  it  is 
said  to  have  been  paid,  the  date  of  the  alleged  payment  is  not  material, 
and  it  is  error  to  so  instruct  the  jury,  although  the  defendant  testifies 
positively  as  to  the  time.     Leighton  v.   Cummings  §    Co.  520. 

Sale  bill  of  party. 

17.  As  fixing  amount  of  indebtedness.  Where  a  son  delivered  to  his 
father  large  quantities  of  grain  to  apply  on  the  indebtedness  of  the 
former  to  the  latter,  in  a  suit  by  the  administrator  of  the  father  against 
the  son,  the  sale  bill  of  the  son's  grain  made  by  the  father  is  admissible 
in  evidence,  it  being  in  the  nature  of  an  admission  of  the  sum  for  which 
he  sold  his  son*s  property,  and  tending  to  fix  the  amount  for  which  the 
intestate  was  liable.     Penn,  Adm'r  v.  Oglesbg,  110. 

Declarations  of  thtrd  person. 

18.  Made  out  of  presence  of  party  to  be  affected.  The  exceptions  to  the 
rule,  wherein  the  declarations  of  one  party,  not  made  in  the  presence,  or 
with  the  express  or  implied  concurrence  of  another  party,  whom  they 
affect,  are  admissible  in  evidence,  are  limited  by  the  books  to  dying 
declarations,  declarations  accompanied  by  and  explanatory  of  facts,  so 
as  to  form  a  part  of  the  res  gestce,  evidence  of  general  character,  declar- 
ations as  to  present  state  of  health,  or  expressive  of  condition  of  mind, 
etc.,  family- pedigi-ee,  and  ancient  boundaries,  monuments  and  other  public 
matters  falling  under  the  same  principle.  Weyrich  v.  The  People,  90. 
See  CRIMINAL  LAW. 

19.  Hearsay.  The  declarations  or  statements  of  a  party's  son,  or 
other  person,  in  charge  of  his  store,  as  to  a  fact  in  dispute,  is  only  hear- 
say, without  proof  that  the  son  or  other  person  in  charge  was  the  party's 
general  agent  in  relation  to  the  matter,  or  was  specially  authorized  by  the 
party  to  make  such  statement  for  him.      Callaghan  et  al.  v.  Myers,  566. 

Declarations  of  agent. 

20.  When  admissible  against  the  principal.  Where  the  fact  of  agency 
has  been  proved,  either  expressly  or  presumptively,  the  act  of  the  agent, 
co-extensive  with  his  authority,  is  the  act  of  the  principal,  and  whatever 
the  agent  says  within  the  scope  of  his  authority,  the  principal  says,  and 
evidence  may  be  given  of  sueh  acts  and  declarations  as  if  they  had  been 
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actually  done  and  made  by  the  principal  himself.     Merchants'  Despatch 
Trans.  Co..  v.  Leysor,  43. 
Promise  by  an  agent. 

21.  When  binding  on  the  principal.  Where  a  general  agent  of  a  com- 
mon carrier,  with  power  to  settle  and  adjust  losses,  makes  a  promise  to 
pay  for  a  loss  upon  a  certain  contingency,  evidence  of  such  promise  is 
proper  for  the  consideration  of  the  jury  in  a  suit  against  the  carrier  for  a 
loss  of  goods  shipped.     Ibid.  43. 

Cross-  examination. 

22.  Reading  books  to  medical  expert  to  test  his  knowledge.  Where  a  physi- 
cian, as  a  witness,  testifies  to  the  symptoms  of  a  disease  of  which  a  person 
died,  whose  life  was  insured,  and  pronounces  it  delirium  tremens,  induced 
by  the  use  of  intoxicating  liquors,  paragraphs  from  standard  authors, 
treating  of  that  disease,  may  be  read  to  the  witness,  and  he  asked  if  he 
agrees  with  the  author,  on  the  cross-examination,  as  one  of  the  means  of 
testing  his  knowledge,  and  this  is,  in  no  just  sense,  reading  such  books  to 
the  jury.  Great  care  should,  however,  be  taken  by  the  court  to  confine 
such  cross-examination  within  reasonable  limits,  and  to  see  that  the  quo- 
tations read  are  so  fairly  selected  as  to  present  the  author's  views  on  the 
subject  of  examination.  Connecticut  Mutual  Life  Ins.  Co.  v.  Ellis,  Adm'r, 
516. 

Burden  of  proof. 

23.  To  show  warranty.  Where  the  purchaser  of  an  animal  resists  pay- 
ment of  the  price  agreed  to  be  paid  therefor,  upon  the  ground  of  a  war- 
ranty of  soundness,  and  a  breach  of  the  warranty,  the  burden  of  proof  is 
upon  him  to  show  the  warranty.     Burns  v.  Nichols  et  al.  480. 

24.  When  execution  of  guaranty  is  put  in  issue.  Where  a  defendant,  sued 
upon  the  guaranty  of  a  note,  denies  the  execution  of  the  contract  of  guar- 
anty, under  oath,  the  burden  of  proof  devolves  upon  the  plaintiff  to  estab- 
lish the  contract.     Lennon  v.  Goodspeed,  438. 

25.  On  bill  to  set  aside  a  will.     See  WILLS,  10. 
On  default  in  suit  on  appeal  bond. 

26.  What  evidence  required  on  assessment  of  damages.  See  ASSESSMENT 
OF  DAMAGES,  1. 

Town  or  city  ordinances. 

27.  Of  their  admissibility  in  evidence — of  the  proof  required,  etc.  See 
ORDINANCES,  1  to  7. 

In  suit  against  judges  of  election. 

28.  For  refusing  to  allow  a  person  to  vote — proof  as  to  validity  of  the  elec- 
tion.    See  ELECTIONS,  10. 

Proof  of  seduction. 

29.  Of  its  sufficiency.     See  SEDUCTION,  1. 
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EVIDENCE.      Continued. 
Depositions. 

30.      Of  defects   therein,  and  time  and  manner  of  taking  objections.     See 
DEPOSITIONS,  2;  PRACTICE,  12,  19. 
Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  19  to  25. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  When  necessary.  Where  it  does  not  appear  that  any  exception  was 
taken  at  the  time  to  the  giving  or  refusing  of  instructions  or  to  the  over- 
ruling of  a  motion  for  a  new  trial,  the  correctness  of  the  ruling  below  can 
not  be  considered  by  this  court.  Board  of  Trustees,  etc.  v.  Misenheimer  et  al. 
151. 

Bills  of  exceptions. 

2.  Requisites.  When  the  bill  of  exceptions  does  not  purport,  to  contain 
all  the  evidence,  it  is  impossible  for  this  court  to  say  that  the  evidence 
below  did  not  authorize  the  verdict.     Ibid.  151. 

3.  When  necessary.  When  the  finding  of  the  court,  below  as  to  facts 
is  assigned  for  error,  the  party  should  preserve  the  evidence  heard,  by  bill 
of  exceptions,  or  this  court  can  not  inquire  into  the  alleged  error.  Ferris 
v.  Ferris,  452. 

4.  A  party  can  not  assign  for  error  the  refusal  of  the  court  to  transfer 
a  cause  to  the  Federal  court,  unless  the  affidavit  and  bond  on  which  the 
motion  is  based  are  embodied  in  the  bill  of  exceptions,  as  well  as  an  ex- 
ception to  the  ruling  of  the  court.  Such  papers  do  not  become  a  part  of 
the  record  unless  they  are  so  preserved.  Merchants'  Despatch  Trans.  Co.  v. 
J  ousting  et  al.  152. 

5.  If  a  party  wishes  to  rely  on  affidavits  used  in  support  of  a  motion 
for  a  new  trial,  in  this  court,  he  must  preserve  them  in  the  bill  of  excep- 
tions, and  thus  make  them  a  part  of  the  record.  Cairo  and  St.  Louis  Rail- 
road Co.  v.  Easterly,  AdmW,  156. 

6.  Unless  it  is  impossible  that,  the  damages  recovered  by  a  plaintiff  in 
an  action  of  replevin  could  have  been  assessed  under  any  competent,  evi- 
dence, in  the  absence  of  a  bill  of  exceptions  it  will  be  presumed  that  the 
evidence  heard  justified  the  judgment,  rendered.     Brennan  v.  Shinkle,  604. 

EXCESSIVE  DAMAGES.     See  NEW  TRIALS,  2. 

EXECUTOR'S  SALE. 

Caveat  emptor  applies.     See  SALES,  7. 

EXEMPLARY  DAMAGES.     See  MEASURE  OF  DAMAGES,  3. 
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FEES  AND  SALARIES. 

Taking  fees  in  excess  of  statutory  limit. 

1.  Whether  penalty  incurred — arresting  criminal  in  another  county.  A 
constable  not  being  bound  by  law  to  go  out  of  his  county  to  arrest  one 
charged  with  crime,  if  he  makes  a  special  agreement  with  one  to  do  so  for 
an  amount  in  excess  of  the  statutory  fees  allowed,  he  is  not  liable  to  the 
penalty  given  by  statute  for  taking  illegal  fees,  when  such  sum  is  volun- 
tarily paid,  but  it  would  be  otherwise  if  he  should  coerce  payment.  The 
People,  use,  etc.  v.  Rainey,  34. 

FISCAL  YEAR. 

In  cities.     See  CORPORATIONS,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 
Appeal  from  justice  of  the  peace. 

Right  to  dismiss  such  appeal  for  want  of  prosecution.     See  APPEALS,  7. 

FORMER  ADJUDICATION. 

Upon  whom  binding. 

1.  As  to  one  not  a  party.  A  decree,  at  the  suit  of  several  tax-payers, 
perpetually  enjoining  the  collection  of  a  town  tax  levied  to  pay  a  demand 
or  debt  against  the  town,  on  the  ground  that  the  debt  was  fraudulently 
contracted,  does  not  bind  or  conclude  the  holder  of  such  demand,  who  is 
not  made  a  party  to  the  suit,  and  who  afterwards  obtains  judgment 
against  the  town.  If  such  a  decree  affected  such  party,  it  should  have 
been  interposed  in  the  suit  at  law  in  which  such  judgment  was  obtained. 
Town  of  Lyons  v.  Cooledge  et  al.  529. 

Conclusive  as  to  what  defenses. 

2.  And  in  what  proceeding.  A  town  can  not  go  behind  a  judgment  ren- 
dered against  it  and  question  the  sufficiency  of  the  cause  of  action  upon 
which  it  was  predicated,  in  a  collateral  proceeding,  as  on  mandamus  to 
compel  the  town  auditors  to  audit  the  same  as  a  town  charge.     Ibid.  529. 

3.  Where  a  bill  to  perpetually  enjoin  the  collection  of  a  judgment,  upon 
the  ground  it  was  recovered  through  collusion  and  fraud,  is  dismissed  for 
want  of  equity,  it  constitutes  a  complete  bar  to  the  same  defense  inter- 
posed to  a  proceeding  to  enforce  the  auditing  and  payment  of  the  judgment, 
and  the  reasons  assigned  for  the  decision  dismissing  the  bill  are  wholly 
immaterial.     Ibid.  529. 

FORMER  DECISIONS. 
Tender. 

1.  In  suits  before  justices  of  the  peace.  Section  51  of  chapter  79,  Rev. 
Stat.  1874,  provides,  if  the  defendant  in  any  suit  on  a  contract,  express 
or  implied,  before  a  justice,  will  deposit  with  the  justice  the  amount  actu- 
ally due  the  plaintiff,  with  all  costs  that  shall  have  accrued  at  the  time,  or 
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will  pay  or  tender  the  same  to  the  plaintiff  or  his  agent  or  attorney,  and 
in  case  the  same  is  not  accepted,  deposit  the  money  with  the  justice  at  or 
before  the  time  of  trial,  all  costs  that  shall  accrue  thereafter  shall  be  ad- 
judged against  the  plaintiff.  Since  the  cases  of  Cilley  v.  Hawkins,  48  111. 
308,  and  Gregory  v.  Wells,  62  id.  232,  holding  a  different  rule,  the  statute 
has  been  changed,  as  above  indicated.  Frantz  v.  Rose,  590. 

FORMER  RECOVERY. 

Whether  a  bar  to  a  subsequent  suit 

1.  Where  a  party  was  employed  by  the  trustees  of  a  church  to  perform 
certain  services  for  one  year,  for  a  fixed  compensation,  and  afterwards 
performed  similar  services  in  the  next  year  at  the  request  of  the  priest, 
on  the  promise  of  the  same  compensation,  and  after  all  the  services  were 
performed  recovered  judgment  against  the  trustees  for  a  balance  due  him 
for  the  first  year,  before  a  justice  of  the  peace,  and  then  sued  for  a  bal- 
ance due  on  the  last  year,  it  was  held,  that  the  first  recovery  was  a  bar  to 
the  second  suit,  it  being  considered  as  growing  out  of  the  original  contract. 
Rosenmueller  et  al.  v.  Lampe,  212. 

FRAUD. 

What  constitutes  fraud. 

1.  On  sale  of  personal  property — -failure  to  disclose  known  defects.  A 
vendor  of  an  engine  which  has  been  through  a  fire  is  not  bound  to  dis- 
close the  fact  of  cracks  in  the  bed  which  are  visible  on  inspection,  where 
the  buyer  examines  the  same,  and  the  vendor  does  nothing  to  conceal  the 
defects  or  prevent  the  purchaser  from  detecting  them;  and  for  a  failure 
to  make  such  disclosure  he  can  not  be  held  guilty  of  a  fraud.  Cogel  et  al. 
v.  Kniseley,  598. 

2.  It  is  only  concealed  defects,  known  to  the  seller,  that  he  is  bound  to 
disclose  to  the  buyer.  In  the  sale  of  a  second-hand  engine  the  seller  is 
not  guilty  of  a  fraud  in  not  disclosing  the  fact  that  it  had  before  been  sub- 
jected to  a  fire,  when  he  had,  before  the  sale,  caused  the  same  to  be  over- 
hauled and  repaired  so  as  to  make  the  same  able  to  perform  such  service 
as  he  represented  to  the  buyer,  where  the  proof  does  not  show  any  mate- 
rial injury  caused  by  the  fire,  and  the  purchaser,  before  the  sale,  has  the 
same  examined  by  an  experienced  engineer,  though  on  a  cloudy  day  and 
in  a  room  indifferently  lighted.  The  fact  the  purchaser  would  not  have 
bought  had  he  known  the  engine  had  been  through  a  fire,  will  not  change 
the  rule.    Ibid.  598. 

False  representations. 

3.  In  procuring  subscription  to  stock  of  railroad.  Where  a  note  secured 
by  mortgage  is  procured  to  be  made  to  a  railroad  company  for  stock  sub- 
scribed by  the  maker,  by  means  of  false  and  fraudulent  representations, 
made  by  the  officers  and  others  on  behalf  of  the  company,  as  to  the  finan- 
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cial  condition  of  the  company  at,  the  time,  and  as  to  the  value  of  the  stock 
and  dividends  it  would  earn,  which  are  relied  on,  the  fraud  in  procuring 
the  execution  of  the  note  and  mortgage  will  constitute  a  complete  defense 
against  the  collection  of  the  same  by  the  company,  or  an  assignee  after 
maturity,  of  the  note.     Melendy  et  al.  v.  Keen,  395. 

4.  By  executor,  as  to-title.  Fraud  in  the  sale  of  lots  by  an  executor  is 
not  shown  by  proof  of  his  expressing  the  belief,  or  opinion,  the  title  was 
good,  when  it  was  not,  as  such  opinion  may  have  been  honestly  enter- 
.  tained;  and  to  avoid  a  sale  of  property  on  the  ground  of  false  representa- 
tions by  the  vendor,  the  purchaser  must  have  relied  upon  them,  and  not 
upon  his  own  judgment  or  knowledge.     Bond  et  al.  v.  Ramsey,  29. 

FRAUDULENT  CONVEYANCES. 

Debtor  making  mortgage  to  sureties. 

1.  Where  a  guardian  who  had  squandered  many  thousand  dollars  of 
her  ward's  money,  voluntarily  and  without  any  solicitations  executed  a 
mortgage  on  her  property  to  her  brothers,  who  were  her  sureties  on  her 
bond,  to  indemnify  them  against  loss,  who  took  possession  of  the  personal 
property  before  an  execution  became  a  lien  thereon,  on  the  trial  of  the 
right  of  property  a  verdict  in  favor  of  the  mortgagees  was  affirmed,  there 
being  no  other  proof  of  fraud  in  the  transaction.  Frank  §  Sons  v.  Welch 
et  al.  38. 

FRENCH  CLAIMS. 

Governor's  deed  of  confirmation. 

2.  Basses  the  government  title.  Where  lands  have  been  confirmed  in  a 
party  by  the  Governor's  deed  of  confirmation,  pursuant  to  act  of  Congress, 
the  United  States,  thereafter,  has  no  interest  therein  which  it  can  sell  or 
patent  to  another,  and  a  patent  issued  therefor  to  a  third  person  passes 
no  title.     Bayne  v.  Markle,  66. 

GARNISHMENT. 

Stockholder  owing  on  calls. 

Is     It  seems  a  stockholder  in  an  incorporated  company,  who  owes  the 
company  for  unpaid  stock,  upon  which  a  call  has  been  made  and  notice 
given,  is  liable   to  be  garnisheed  on  a  judgment  recovered   against  the 
company.     Meints  v.  East  St.  Louis  Co-operative  Rail  Mill  Co.,  use,  etc.  48. 
Who  may  interplead. 

2.  As  to  money  on  deposit  by  sheriff.  Where  a  sheriff  has  moneys  de- 
posited in  bank  as  such  sheriff,  belonging  to  various  execution  creditors, 
and  the  bank  is  garnisheed  for  an  individual  debt  of  the  sheriff,  he  may, 
as  trustee  for  and  on  behalf  of  the  persons  for  whose  use  he  holds  such 
moneys,  interplead,  showing  the  facts  of  the  case,  and  thereby  protect  the 
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fund  for  those  entitled  to  the  same.     A  demurrer   to  such   interpleader 
recognizes  it  as  properly  filed.     Meadowcro/t  v.  Agnew,  469. 
Demurrer  to  interpleader. 

3.  What  is  admitted  thereby.  Where  no  issue  of  fact  is  taken  upon  an 
interpleader  filed  in  a  proceeding  by  garnishment,  but  a  demurrer  is  filed 
to  the  same,  the  facts  alleged  in  the  interpleader  are  admitted,  and  no 
proof  of  them  is  required;  and  the  rendition  of  judgment  against  the 
garnishee  for  the  sum  claimed  is  virtually  sustaining  the  demurrer. 
Ibid.  469. 

Judgment  upon  answer. 

4.  The  answer  of  a  garnishee,  until  disproved  or  contradicted,  must 
be  considered  as  true,  and  if  judgment  is  sought  upon  the  answer,  it  must 
clearly  appear  that  the  garnishee  is  chargeable,  or  he  will  be  discharged. 
Where  a  garnishee  makes  a  second  answer  to  additional  interrogatories 
filed,  it  will  be  taken  and  construed  in  connection  with  the  first  when  re- 
lating to  the  same  thing.     Ibid.  469. 

GIFT. 

From  husband  to  wife. 

1.  As  against  heirs  of  the  former.  A  deed  of  land  by  a  husband  to  his 
wife,  in  consideration  of  love  and  affection,  where  the  gift  is  but  a  reason- 
able provision  for  the  wife,  will  be  sustained  in  a  court  of  equity  as 
against  the  heirs  of  the  husband.     Majors  v.  Everton  et  al.  56. 

Whether  completed. 

2.  So  as  to  pass  title.     See  CONTRACTS,  9. 

GOOD  FAITH. 

Under  Limitation  act  of  1839.     See  LIMITATIONS,  9. 

GRAND  JURY.     See  JURY,  1,  2. 

GUARANTY. 

Indorsement  in  blank. 

1.  Character  of  liability  assumed,  whether  as  guarantor  or  indorser — of 
evidence  in  respect  thereto.     See  INDORSEMENT,  1  to  4. 

Of  the  consideration. 

2.  Whether  sufficient.     See  CONSIDERATION,  1. 

GUARDIAN  AD  LITEM. 

On  taking  testimony  before  master. 

Guardian  ad  litem  should  have  notice.     See  NOTICE,  7. 
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HEIRS. 

Liability  for  debt  of  ancestor. 

1.  Generally.  By  our  statute  where  lands  descend  to  heirs,  the  same 
actions  upon  demands  against  the  intestate  which  lie  against  the  admin- 
istrator may  be  maintained  against  the  administrator  and  heirs,  and  the 
latter  are  made  liable  to  the  creditors  of  the  ancestor  to  the  full  amount 
of  the  lands  descended.     Bonnell  v.  Holt  et  al.  71. 

2.  Heirs  are  not  liable  for  the  debts  of  their  ancestor  when  the  latter 
leaves  personal  estate  sufficient  to  discharge  all  just  debts  and  demands 
against  his  estate,  and  it  devolves  on  those  seeking  to  charge  the  heir 
with  the  ancestor's  debt  to  allege  and  prove,  not  only  the  descent  of  real 
estate  from  the  ancestor,  but  also  either  that  there  was  no  personal  estate, 
or  that  it  was  not  sufficient  to  pay  the  just  debts  and  demands  against 
his  estate.     Laughlin  v.  Heer  et  al.  119. 

3.  Limitation — time  within  which  to  commence  action  against  heirs.  See 
LIMITATIONS,  15. 

Deed  from  husband  to  wife. 

4.  Upheld  in  equity,  as  against  the  heirs  of  the  former.     See  GIFT,  1. 

HIGHWAYS. 
Legality  of  road — estoppel. 

1.  When  a  party  over  whose  land  a  road  is  laid  out  by  commissioners 
of  highways  accepts  the  money  awarded  to  him  for  damages  for  the  land 
taken,  removes  his  fences,  giving  possession  of  the  land,  which  is  appro- 
priated, worked  and  traveled  as  a  highway,  he  will  be  estopped  from 
calling  in  question  the  validity  and  legality  of  the  road,  or  the  proceed- 
ings establishing  the  same.  The  acceptance  of  damages  operates  as  a 
waiver  of  whatever  errors  may  have  existed  in  the  proceedings.  Harts- 
horn v.  Potroff  et  al.  509. 

Remedy  for  failure  to  work  on  roads. 

2.  Constitutionality  of  the  act — whether  it  is  special  legislation.  The  road 
law  applicable  to  all  counties  in  the  State  acting  under  township  organi- 
zation, giving  police  magistrates  and  justices  of  the  peace  jurisdiction 
of  complaints  for  a  refusal  or  neglect  to  work  upon  the  roads  when 
warned  to  do  so,  and  providing  that  the  summons  in  such  case  shall  be 
returnable  within  five  days,  is  not  a  local  or  special  act  within  the  mean- 
ing of  the  constitutional  provision  against  such  legislation.  Reynolds  v. 
Town  of  Foster,  257. 

HOMESTEAD. 

AS    AGAINST    ESTATE    BY    THE    CURTESY. 

1.  Under  the  law  giving  a  homestead  exemption  to  continue  after  the 
death  of  the  householder  in  whom  it  may  be,  for  the  benefit  of  the  family 
until  the  youngest  child  becomes  twenty-one  years  of  age,  the  homestead 
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exemption  right  is  paramount  to  the  husband's  estate  by  the  curtesy,  and 
must  prevail  over  it  when  there  is  attempted  to  be  asserted  in  opposition 
to  it,  as  against  surviving  children,  a  right  acquired  by  grant  from 
the  husband  of  his  estate  as  tenant  by  the  curtesy.  Loeb  v.  McMahon 
et  al.  487. 
Lien  on  overplus  above  $1000. 

2.  A  judgment-or  deed  of  trust,  as  to  property  occupied  as  a  home- 
stead, is  a  lien,  that  may  be  enforced  against  the  overplus  of  the  same 
above  the  value  of  $1000.      Young  v.  Morgan,  199. 

Conveyance  by  husband  after  death  of  wife. 

3.  Remedy  in  behalf  of  the  children.  When  a  wife,  seized  of  land,  dies 
while  occupying  the  same  as  a  homestead,  and  her  husband  and  minor 
children  continue  such  occupancy  after  her  death,  and  the  husband  exe- 
cutes a  deed  of  trust  upon  the  premises,  under  which  a  sale  is  made,  a  court 
of  equity  will  enjoin  a  suit  at  law  for  the  recovery  of  possession  brought 
by  the  purchaser  at  the  trustee's  sale,  until  the  youngest  child  becomes 
twenty-one  years  of  age,  but  it  will  be  error  to  declare  the  sale  and 
deed  made  by  the  trustee  inoperative  and  void,  and  require  the  purchaser 
and  trustee  to  convey  their  interest  to  the  minor  children.  Loeb  v.  Mc- 
Mahon et  al.  487. 

As  TO  character  of  indebtedness. 

4.  Whether  for  the  purchase  or  improvement  of  the  premises.  Where  the 
defendant  in  an  action  of  forcible  detainer,  brought  by  the  purchaser 
under  a  deed  of  trust,  showed  that  he  was  the  head  of  a  family  and  resid- 
ing upon  the  premises  when  the  deed  of  trust  was  executed  by  him  and 
his  wife,  and  the  continued  occupancy  as  such  ever  since,  and  the  plain- 
tiff, in  rebuttal,  showed  that  a  small  portion  of  the  money  mentioned  in 
the  notes  secured  by  the  trust  deed  was  used  to  take  up  a  previous  incum- 
brance on  the  premises,  and  the  balance  of  the  money  paid  to  defendant's 
son,  by  his  direction,  it  was  held  that  this  evidence  fully*  warranted  the 
court  in  finding  the  indebtedness  secured  by  the  trust  deed  was  not  in- 
curred either  for  the  purchase  or  improvement  of  the  property.  Best  v. 
Gholson,  465. 

Release  of  the  right. 

5.  Under  acts  of  1851  and  1857.  The  Homestead  act  of  1851,  as 
amended  in  1857,  required,  as  a  condition  to  the  release  of  the  homestead 
exemption,  that  the  certificate  of  the  acknowledgment  as  to  a  wife  should 
state  expressly  that  she  acknowledged  her  release  of  the  homestead.  The 
reference  in  the  homestead  acts  to  the  laws  relating  to  conveyances  was 
as  they  then  were,  and  not  as  to  future  legislation  respecting  the  acknowl- 
edgments of  deeds  of  conveyance,  and  consequently  the  meaning  of  the 
homestead  acts  is  not  altered  merely  by  a  change  in  the  law  in  regard  to 
conveyances.      Warner  v.  Crosby  et  al.  320. 
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6.  The  act  of  1869  relating  to  conveyances  of  real  estate,  changing  the 
prior  legislation  in  respect  to  the  execution  of  deeds  by  femes  covert  when 
they  join  with  their  husbands,  does  not  apply  to  or  change  the  statutory 
mode  required  for  the  release  or  waiver  of  the  homestead  right,  that  right 
not  being  real  estate  or  any  "right,  title,  claim  or  interest"  in  real  es- 
tate, but  simply  an  exemption.  It  was  still  necessary  that  the  wife's 
release  should  appear  in  the  certificate  of  acknowledgment  as  before  the 
passage  of  that  act.      Warner  v.  Crosby  et  al.  320. 

7.  Under  the  act  relating  to  conveyances,  in  force  July  1,  1872,  no  deed 
shall  be  construed  as  releasing  or  waiving  the  right  of  homestead  unless 
it  shall  contain  a  clause  to  that  effect,  and  the  certificate  of  acknowledg- 
ment shall  recite  "including  the  release  or  waiver  of  the  right  of  home- 
stead," or  contain  other  words  expressly  showing  an  intention  to  make 
such  release  or  waiver.  Without  such  words  in  the  certificate  of  acknowl- 
edgment as  to  both  husband  and  wife,  the  homestead  will  not  be  released- 
Best  v.  Gholson,  465. 

8.  When  a  deed  of  trust  executed  by  husband  and  wife  in  1873,  con- 
tained a  clause  expressly  waiving  and  releasing  all  right  and  benefit  of 
homestead  in  the  premises,  and  the  certificate  of  acknowledgment  as  to 
the  husband  made  no  mention  of  the  release  and  waiver  of  the  homestead, 
though  it  did  fully  as  to  the  wife,  it  was  held  insufficient  to  release  the 
homestead  on  account  of  the  defect  in  the  certificate  as  to  the  husband. 
Ibid.  465. 

9.  Courts  have  no  rightful  authority,  by  mere  construction,  to  aid  the 
defective  execution  of  a  power  given  or  created  exclusively  by  statute, 
nor  to  dispense  with  those  formalities  which  the  legislature  has  seen  fit 
to  provide  to  secure  its  due  execution.  In  order  to  waive  or  release  the 
homestead  right  secured  to  both  husband  and  wife,  the  mode  prescribed 
by  statute  must  be  strictly  complied  with,  and  no  subtle  construction 
ought  to  be  adopted  to  defeat  the  policy  of  the  law.     Ibid.  465. 

HOTCHPOT.     See  PARTITION,  4,  5. 

HUSBAND  AND  WIFE. 

Support  of  the  wife  apart  from  her  husband. 

1.  Liability  of  husband:  In  the  absence  of  any  special  promise  of  the 
husband  to  pay  for  the  board  and  lodging  of  his  wife,  living  apart  from 
him,  to  a  third  person,  he  will  not  be  responsible  therefor,  unless  she  was 
living  separate  from  him  by  his  consent,  or  his  conduct  was  such  as  to 
justify  her  in  leaving  his  bed  and  board.     Schnuckle  v.  Bierman,  454. 

2.  Where  a  wife  left  her  husband's  house  without  his  consent,  and 
without  justification  by  his  conduct  towards  her,  and  went  to  that  of  the 
plaintiff,  with  her  nursing  babe,  and  the  husband  made  repeated  efforts 
by  himself  and   through  others  to  procure  her  return  home,  and  tried  to 
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Support  of  the  wife  apart  from  her  husband.      Continued. 

induce  the  plain  tiff  to  assist  him  in  the  same  purpose,  but  the  plaintiff 
made  no  endeavor  to  persuade  her  to  go  back  to  her  husband,  and  forbade 
the  husband  coming  to  his  house,  it  was  held,  that  in  the  absence  of  any- 
express  agreement  to  pay,  the  husband  was  not  liable  to  the  plaintiff  for 
the  board  and  lodging  of  the  wife  and  child.     Schnuckle  v.  Bierman,  454. 

3.  Husband's  liability  on  conditional  promise.  Where  a  wife  leaves  her 
home  without  the  fault  or  misconduct  of  her  husband,  and  against  his 
wishes,  and  takes  board  and  lodging  with  a  stranger,  and  the  husband,  in 
order  to  procure  her  return,  promises  to  pay  her  board  if  she  will  come 
back  to  his  house,  which  is  not  done,  and  he  notifies  the  party  keeping 
her  that  if  she  does  not  return  by  a  given  day,  he  will  not  pay  her  board, 
such  promise  is  conditional,  and  can  not  be  enforced  without  a  perform- 
ance of  the  condition  on  which  it  is  made.     Ibid.  454. 

Deed  from  husband  to  wife. 

4.  Upheld  in  equity,  as  against  heirs.     See  GIFT,  1. 
Of  contracts  between  them. 

5.  Whether  enforcible.     See  MARRIED  WOMEN,  3,  4. 
Contracts  pending  proceeding  for  divorce. 

6.  Are  against  public  policy.     See  CONTRACTS,  11. 

INDICTMENT.     See  CRIMINAL  LAW,  1  to  9. 

INDORSEMENT. 

Indorsement  in  blank. 

1.  By  payee  of  note — character  of  liability  assumed — presumpnon — and  of 
evidence  in  respect  thereto.  Where  the  name  of  the  payee  of  a  note  appears 
in  blank  on  the  back  of  the  note,  the  law  raises  the  presumption  of  a  con- 
tract as  indorser  only,  and  not  that  of  a  guaranty.  Schnell  v.  North  Side 
Planing  Mill  Co.  581. 

2.  Where  A  is  indebted  to  B,  and  B  requires  security,  and  C  agrees  to 
indorse  B's  note,  and  A  prepares  a  note  payable  to  C,  who  puts  his  name 
on  the  same,  nothing  being  said  by  A  or  B  to  him  at  the  time,  this  will 
not  show  a  guaranty  on  the  part  of  C,  even  if  it  were  conceded  that  parol 
evidence  is  admissible  in  such  case  to  show  a  different  contract  from  that 
which  the  law  implies.     Ibid.  581. 

3.  The  indorsement  of  a  note  in  blank  by  a  third  party,  raises  a  presump- 
tion only,  that  it  is  intended  thereby  to  assume  the  liability  of  a  guaran- 
tor, which  may  be  rebutted  by  proof  that  the  real  agreement  between  the 
parties  was  different.     Eberhart  v.  Page,  550. 

4.  A  third  person  who  indorses  a  note  in  blank  before  its  delivery  to 
the  payee,  may  show  by  parol  evidence,  in  a  suit  by  the  payee,  that,  by 
express  agreement  of  the  parties,  he  signed  his  name  as  indorser,  and  not 
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as  guarantor,  and  that  the  payee  received  the  note  with  the  full  under- 
standing that  such  person  was  an  indorser.     Eberhart  v.  Page,  550. 

INFANTS. 

Jurisdiction  of  minor  heirs. 

1.  How  acquired,  in  chancery.     See  CHANCERY,  1. 
Taking  testimony  before  master. 

2.  Guardian  ad  litem  entitled  to  notice.     See  NOTICE,  7. 

INJUNCTIONS. 

To  restrain  collection  of  taxes. 

1.  A  court  of  chancery  has  jurisdiction  to  enjoin  the  collection  of  a 
tax,  and  will  exercise  it  in  all  cases  where  the  tax  has  been  levied  with- 
out authority  of  law,  or  Avhere  the  property  is  not  subject  to  taxation. 
Kimball  v.  The  Merchants'  Savings,  Loan  and  Trust  Co.  611. 

Homestead  right  in  children. 

2.  Where  the  husband  executes  deed  of  trust  on  the  premises  after  death  of 
the  wife  equity  will  protect  the  possession  of  the  children.    See  HOMESTEAD,  3. 

INSANITY. 

Bill  for  divorce  by  insane  person. 

1.  Will  be  invalid.  Where  a  bill  is  filed  in  the  name  of  an  insane  wife, 
against  her  husband,  for  a  divorce,  while  she  is  in  close  confinement  in 
another  State,  beyond  the  jurisdiction  of  our  courts,  it  matters  not  who 
advised  the  filing  of  the  bill,  she  can  give  no  consent  to  the  proceedings, 
and  everything  done  in  her  name,  and  the  decree  of  divoree,  will  be  in- 
valid, and  may  be  set  aside  on  bill  filed  by  her  conservator.  Whether 
there  is  fraud,  in  fact,  or  not,  the  law  will  presume  fraud,  from  the  un- 
equal position  of  the  parties,  and  that  will  vitiate  the  decree.  Bradford 
v.  Abend,  78. 

Equity  will  protect  insane  person. 

2.  Where  a  party  is  unable,  in  consequence  of  mental  weakness,  to 
protect  himself,  equity  will  lend  its  aid,  that  no  injustice  may  be  done. 
It  will  protect  such  party  against  his  own  acts,  as  well  as  those  of  others 
done  in  his  name.     Ibid.  78. 

INSOLVENT  DEBTORS. 

Presence  in  court — whether  necessary. 

1.  On  appeal  to  circuit  court.  Where  an  insolvent  debtor  appeals  from 
the  order  of  the  county  court  refusing  his  discharge  from  arrest  for  debt,  he 
is  not  required  to  appear  in  person  in  the  circuit  court  before  a  trial  is  had 
and  a  verdict  found  against  him.  It  is  error  to  dismiss  his  appeal  merely 
for  want  of  such  appearance,  when  he  appears  by  attorney  and  demands 
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a  trial  of  the  issues  as  to  fraud  or  refusal  to  surrender  his  property  in 
execution.     Maker  v.  Huette,  495. 

Appeal  bond  construed. 

2.  In  respect  to  appearance  in  court.  The  condition  required  in  the  bond 
given  by  a  debtor  on  appeal  from  the  order  of  the  county  court  refusing 
to  release  him  from  arrest,  that  "in  case  the  appeal  is  dismissed,  or  the 
order  or  judgment  of  the  county  court  is  affirmed,  in  whole  or  in  part,  he 
will  perform  the  same,  and  will  appear  before  and  abide  whatever  decis- 
ion the  circuit  court  shall  make  in  the  premises,"  does  not  require  a  per- 
sonal appearance  before  the  court  until  the  case  has  reached  a  stage  at 
which  it  is  the  province  of  the  court  to  make  a  decision  which  the  debtor 
is  required  to  perform.  He  is  not  bound  personally  to  appear  until  the 
appeal  is  dismissed,  or  the  order  of  the  county  court  is  affirmed,  in  whole 
or  in  part.     Ibid.  495. 

INSTRUCTIONS. 

Of  their  requisites. 

1.  Need  not  be  repeated.  Where  an  instruction  is  given,  it  is  not  error 
to  refuse  another  which  has  the  same  element  in  it,  and  is  not  materially 
different.     Frank  §  Sons  v.    Welch  et  al.  38. 

2.  Should  be  based  upon  the  evidence.  It  is  error  to  give  an  instruction 
denying  a  party's  right,  upon  an  assumed  state  of  facts  not  shown 
by  the  evidence,  and  calculated  to  give  the  jury  to  understand  that,  as  a 
matter  of  law,  the  party  under  the  contract  was  bound  in  a  certain 
way  not  shown  by  the  evidence.     Frantz  v.  Rose,  590. 

3.  Should  restrict  jury  to  the  evidence.  An  instruction  which  does  not 
restrict  the  jury  to  the  evidence  in  the  case,  is  improper.  Therefore,  an 
instruction,  in  an  action  of  trespass  for  an  assault  and  battery,  that  the 
jury  are  the  sole  judges  of  the  amount  of  damages  which  the  plaintiff 
should  recover,  without  stating  that  the  damages  should  be  estimated 
from   the  evidence,  is  erroneous.     Martin  v.  Johnson,  537. 

4.  Should  not  embody  facts  on  one  side.  Where  a  part  of  the  facts  of 
a  case  are  prominently  brought  before  the  jury  in  an  instruction,  it  will 
be  erroneous,  as  calculated  to  mislead  or  prejudice  the  jury.  The  office 
of  an  instruction  is  not  an  argument  of  facts,  but  its  sole  object  is  to  in- 
form the  jury  of  the  law  of  the  case  arising  from  the  testimony.  Ibid. 
537. 

5.  When  strict  accuracy  required.  Where  the  evidence  upon  an  issue 
of  fact  is  conflicting  and  evenly  balanced,  the  instructions  of  the  court, 
upon  the  law  applicable  to  the  point  involved  should  be  strictly  accurate 
to  enable  the  jury  to  arrive  at  a  correct  conclusion.  American  Insurance 
Co.  of   Chicago  v.  Crawford,  62. 
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6.  An  instruction  which  assumes  that  certain  representations  were  made  to 
induce  a  settlement  for  less  than  was  due,  and  that  such  representations 
are  false  and  fraudulent,  is  calculated  to  mislead  the  jury,  as  an  ex- 
pression of  opinion  that  such  representations  are  false  and  fraudulent, 
and  is  erroneous.     Ibid.  62. 

7.  Ignoring  an  important  fact.  In  an  action  on  a  policy  of  insurance, 
an  instruction  which  ignores  a  provision  in  the  policy  by  which  the 
insurer  only  undertook  to  pay  two-thirds  of  the  cash  value  of  the  prop- 
erty insured  in  case  of  loss,  is  objectionable.     Ibid.  62. 

8.  Should  not  be  vague  and  uncertain.  An  instruction*  should  not  be 
vague  and  uncertain,  so  as  to  render  it  difficult  to  understand  the  prin- 
ciple intended  to  be  announced.     Ibid.  62. 

9.  Instruction  construed  as  to  assumption  of  fact.  In  an  action  of  tres- 
pass an  instruction  announcing  that  as  to  a  trespasser,  wrong-doer  or 
tort  feasor,  possession  of  property  is  evidence  of  ownership,  by  no  known 
rule  of  construction  can  be  held  as  assuming  the  defendants  to  be  tres- 
passers.     Callaghan  et  al.  v.  Myers,  566. 

10.  Selecting  particular  fact.  An  instruction  which  selects  a  single 
fact  in  the  case,  and  calls  the  attention  of  the  jury  to  it,  is  vicious,  as 
giving  undue  prominence  to  such  fact,  and  properly  refused.     Ibid.  566. 

11.  Giving  opinion  on  facts.  It  is  not  the  province  of  the  court,  in  a 
criminal  case,  to  express  any  opinion  upon  the  facts,  and  this  whether 
orally  during  the  trial,  or  in  the  form  of  instructions  when  the  evidence 
has  all  been  heard.  The  court  should  state  the  law  only,  and  leave  the 
jury  to  judge  of  the  facts ;  and  especially  is  it  objectionable  for  the 
court  to  express  any  opinion  upon  any  combination  of  facts  assumed  or 
proved,  which  does  not  embrace  every  contrary  hypothesis  which  the 
evidence  tends  to  establish.  An  instruction  is  erroneous  which  is  but  an 
argument  on  the  facts,  and  that  in  a  partial  view.  Weyrich  v.  The  Peo-  . 
pie,  90. 

INSURANCE. 

Notice  to  an  agent. 

1.  When  notice  to  principal.  Notice  to  the  agent  of  an  insurance  com- 
pany of  a  material  fact,  at  the  time  of  an  application  for  an  insurance,  is 
notice  to  the  company.     St.  Paul  Fire  and  Marine  Ins.  Co.  v.   Wells,  82. 

Property  becoming  vacant. 

2.  Assurance  of  agent  as  controlling  condition  in  policy.  Where  a  build- 
ing, occupied  by  a  tenant,  was  insured  by  the  owner,  on  the  assurance 
of  the  agent  of  the  insurance  company  that  it  would  not  matter  if  the 
house  became  vacant,  and  the  premium  was  paid,  and  the  policy,  in  dis- 
regard of  the  contract,  contained  a  clause  that,  if  the  building  should 
become  vacant    at    any  time     the    policy    should    become  void,   which 
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policy  was  retained  by  the  agent  until  after  a  loss  by  fire,  the  agent 
never  having  informed  the  assured  of  such  clause,  and  the  latter  not 
having  any  knowledge  of  it  until  after  the  loss,  the  logs  occurring  while 
the  building  was  unoccupied,  it  was  held,  that  the  company  was  bound 
by  the  contract  as  made  with  the  agent,  it  having  failed  to  notify  the  as- 
sured of  the  change  in  the  contract,  that  he  might  repudiate  or  ratify  it. 
If  the  assured  had  been  informed  of  the  condition  in  the  policy,  and 
made  no  objection,  it  seems  the  rule  would  have  been  otherwise.  Saint 
Paul  Fire  and  Marine  Ins.  Co.  v.  Wells,  82. 
Prior  insurance — knowledge  op  agent. 

3.  Estoppel.  Where  a  canvassing  agent  of  an  insurance  company  is 
fully  informed  of  a  prior  insurance  on  the  same  property,  but  prepares 
the  application  so  as  to  make  it  show  there  is  no  other  insurance,  which 
application  the  insured  signs,  and  a  policy  is  issued  thereon,  the  company 
will  be  estopped  from  showing,  in  defense  to  an  action  on  the  policy,  the 
prior  insurance.     American  Ins.  Co.  v.  Luttrell,  314. 

Settlement  with  adjusting  agent. 

4.  When  conclusive  upon  the  assured.  A  settlement  by  one  insured 
against  loss  by  fire  with  the  agent  of  the  insurance  company,  if  fairly 
and  honestly  made,  is  conclusive,  although  nothing  is  paid  for  a  portion 
of  the  property  destroyed,  but  if  it  was  the  result  of  falsehood  and  fraud 
on  the  part  of  the  adjusting  agent,  then  it  is  not  binding  or  conclusive  on 
any  one,  and  this  is  a  question  of  fact  for  the  jury.  American  Ins.  Co.  of 
Chicago  v.  Crawford,  62. 

INSURANCE  COMPANY. 

Liability  of  stockholder. 

1.  For  debts  of  company.  The  provision  of  the  general  law  of  1869, 
making  the  trustees  and  corporators  of  any  and  all  insurance  companies 
individually  liable  for  all  debts  or  responsibilities  of  their  company  to 
the  amount  of  stock  by  him  or  them  subscribed,  until  the  whole  amount 
of  the  capital  stock  of  such  company  is  paid  in,  and  a  certificate  thereof 
recorded,  applies  to  insurance  companies  organized  before  its  passage 
under  special  charters.     Arenz  v.   Weir,  25. 

2.  Liability  of  stockholders  not  released  by  the  appointment  of  a  receiver. 
The  passing  of  an  insurance  company  into  the  hands  of  a  receiver  in  no 
degree  diminishes  the  individual  liability  of  its  stockholders  for  the  debts 
of  the  company.  The  stockholder  is  not  under  the  control  or  in  the  power 
of  the  receiver,  but  holds  a  fund,  so  to  speak,  out  of  which  the  creditors 
of  the  company  may  be  paid;  and  the  very  fact  that  the  corporation  has 
gone  into  bankruptcy,  or  into  the  hands  of  a  receiver,  fixes  the  liability 
of  a  stockholder  to  a  creditor.     Ibid.  25. 
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Druggist's  license.     See  LICENSE,  1. 

JOINT  LIABILITY. 

On  request  in  firm  name  to  advance  money.      See  PLEADING   AND 
EVIDENCE,  1,  2. 

J  UDGMENTS. 

In  action  ex  contractu  against  several. 

1.  Judgment  against  all  or  none.  Where  an  .action  ex  contractus  brought 
against  several,  a  joint  cause  of  action  against  all  must  be  alleged  and 
proved  on  the  trial,  and  it  is  error  to  render  judgment  against  all  where 
the  pvoof  does  not  show  a  joint  liability.  It  seems,  in  such  case  the 
plaintiff  may  amend  his  declaration  by  dismissing  as  to  the  defendants 
not  shown  to  be  jointly  liable.  Cairo  and  St.  Louis  Railroqd  Co.  et  al.  v. 
Easterly,  Adm'r,  156. 

Several  judgments  at  same  term. 

2.  Apportionment  of  proceeds  of  sale  of  land.  Where  several  judgments 
are  rendered  at  the  same  term  of  court  against  a  defendant  in  favor  of 
different  persons,  such  judgment  creditors,  under  the  statute,  are  entitled 
to  share  pro  rata  in  the  proceeds  arising  from  a  sale  of  the  defendant's 
real  estate  by  the  sheriff,  no  matter  on  which  judgment  and  execution  the 
sale  is  actually  made,  if  all  the  executions  are  at  the  time  in  the  sheriff's 
hands.      Gay  v.  Rainey,  221. 

Effect  of  errors  or  irregularities. 

3.  The  fact  that  a  town  is  not  given  all  the  time  allowed  by  law  to 
plead  to  the  action  after  proper  service,  does  not  render  the  judgment 
taken  too  soon  a  nullity,  however  erroneous  and  irregular  it  may  be. 
Town  of  Lyons  v.  Cooledge  et  al.  529. 

Amendment  at  subsequent  term. 

4.  Power  of  the  court.     See  PRACTICE,  30,  31. 

JURISDICTION. 

As  to  offenses  in  cities. 

,1.  Any  exclusive  jurisdiction,  given  to  any  city  by  its  charter,  before  the 
adoption  of  the  constitution  of  1870,  over  certain  offenses  within  its  limits, 
has  been  taken  away  and  abrogated  by  section  29,  article  6  of  that  consti- 
tution, which  requires  that  all  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation,  and  the  jurisdiction,  powers,  etc.,  of  all  courts 
of  the  same  class  or  grade,  so  far  as  regulated  by  law,  shall  be  uniform. 
Whenever  jurisdiction  of  such  offenses  is  conferred  by  statute  upon  circuit 
courts,  it  operates  to  take  away  the  exclusive  jurisdiction  before  conferred 
upon  municipal  corporations.     Hart  v.  The  People,  407. 
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AS  TO  MINOR   HEIRS. 

2.  In  what  manner  jurisdiction  acquired.     See  CHANCERY,  1. 
Justices  of  the  peace. 

3.  Of  their  jurisdiction.     See  JUSTICES  OF  THE  PEACE,  1  to  5. 
On  appeal  from  justices  of  the  peace. 

4.  Whether  the  circuit  court  has  acquired  jurisdiction.     See  APPEALS,  8. 

JURY. 

Grand  jury. 

1.  Of  the  number  required.  Although  the  statute  requires  the  panel  or 
list  of  grand  jurors  shall  consist  of  twenty-three  persons,  a  less  number, 
if  at  least  sixteen,  will  constitute  a  legal  grand  jury  to  find  an  indictment. 
Beasley  v.  The  People,  571. 

2.  Manner  of  filling  the  panel.  The  statute  providing  that  if  the  panel, 
for  any  cause,  shall  not  be  full,  the  court  "shall  direct  the  sheriff  to  sum- 
mon from  the  body  of  the  county  a  sufficient  number  of  persons,  having 
the  qualifications  of  jurors,"  to  fill  the  panel,  is  not  mandatory,  but  direct- 
ory only.  The  word  shall,  in  this  connection,  means  "may,"  leaving  it 
to  the  discretion  of  the  court  whether  or  not  to  fill  the  panel  at  once. 
Ibid.  571. 

Impeaching  verdict. 

3.  By  affidavit  of  jurors.  The  affidavits  of  jurors  and  affidavits  of  their 
statements  are  not  competent  to  shoAv  what  the  jury  thought  and  did  in 
their  retirement  in  arriving  at  their  verdict.     Niccolls  v.  Foster,  386. 

Assessment  of  damages. 

4.  Of  the  right  to  have  a  jury.     See  ASSESSMENT  OF  DAMAGES,  2. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction.  . 

1.  In  case  of  neglect  to  work  on  roads.  Jurisdiction  is  expressly  con- 
ferred upon  justices  of  the  peace  in  cases  of  complaint  by  the  overseers 
of  roads  against  persons  owing  road  labor  who  shall  neglect  or  refuse  to 
work  when  warned  so  to  do,  or  who  shall  hinder  others  from  working  on 
the  roads.     Reynolds  v.  Town  of  Foster,  257. 

2.  In  replevin — as  to  amount,  how  determined.  On  the  trial  of  an  appeal 
from  a  justice's  court  of  an  action  of  replevin,  it  is  no  error  for  the  court 
to  instruct  the  jury  if  they  believe,  from  the  evidence,  that  the  property 
replevied  is  of  greater  value  than  $200,  to  find  for  the  defendant,  and  in 
estimating  the  value  of  the  property  they  should  consider  not  what  it 
might  have  brought  at  forced  sale,  but  what  it  was  worth.  Kirkpatrick  v. 
Cooper,  210. 

3.  Not  solely  a  question  of  law.  The  question  of  jurisdiction  in  a  suit 
originating  before  a  justice  of  the  peace,  is  not  solely  a  question  of  law, 
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but  one  of  law  and  fact.  The  value  of  the  property  in  controversy  in 
replevin  is  one  of  fact,  to  be  found  by  the  jury.  Kirkpairick  v.  Cooper, 
210. 

4.  Jurisdiction  of  person — how  acquired.  Where  a  summons  issued  by 
a  justice  of  the  peace,  returnable  within  five  days,  against  one  for  not 
working,  as  directed,  upon  a  public  road,  after  being  warned  by  the  over- 
seer of  the  road  district,  is  served  on  the  defendant  the  next  day  after  its 
issue,  this  will  give  the  justice  jurisdiction  of  the  person  of  the  defendant. 
Reynolds  v.  Town  of  Foster,  257. 

5.  In  a  suit  before  a  justice  of  the  peace,  the  appearance  of  the  defend- 
ant, by  his  attorney,  and  taking  an  appeal  to  the  circuit  court,  will  super- 
sede the  necessity  of  any  summons  or  service,  and  will  give  the  appellate 
court  jurisdiction  of  his  person.     Ibid.  257. 

Requirement  as  to  accuracy. 

6.  In  suits  commenced  before  justices  of  the  peace,  technical  precision 
and  accuracy  in  the  form  of  the  entries  are  not  indispensable.  Brennan 
v.  Shinkle,  604. 

Tender. 

7.  In  suits  before  justices.     See  TENDER,  1,  2,  3. 

LACHES.     See  LIMITATIONS,  14,  15. 

LANDLORD  AND  TENANT. 
Extent  of  term — notice. 

1.  Under  a  verbal  lease  of  premises  for  five  years  at  a  monthly  rent, 
the  most  that  the  tenant  who  has  gone  into  possession  can  claim  is,  that 
the  leasing  was  from  month  to  month,  and  that  he  is  therefore  entitled  to 
thirty  days'  notice  to  terminate  the  tenancy.      Creighton  v.  Sanders,  543. 

Sufficiency  of  notice. 

2.  To  terminate  term.  When  a  tenant  goes  into  possession  of  real  estate 
under  a  verbal  leasing  for  a  term  of  five  years,  at  a  monthly  rental,  Avhich 
is  voidable  under  the  Statute  of  Frauds,  the  tenancy  will  be  terminated 
by  thirty  days'  notice  from  the  landlord  showing  such  intention,  although 
the  notice  may  assign  a  wrong  reason,  as,  the  non-payment  of  rent.  Ibid. 
543. 

Lease  by  husband  and  wife  of  wife's  land. 

3.  Good  as  against  subsequent  devise  by  the  wife.  Where  a  husband  and 
wife  executed  a  lease  of  the  wife's  land  for  a  term  of  ten  years,  and  the 
wife  devised  the  same,  after  which  she  obtained  a  divorce,  and  then  died, 
it  was  held,  that  although  her  husband  had  lost  all  rights  under  the  lease 
by  the  decree  of  divorce,  it  was  binding  upon  the  wife  and  those  claiming 
title  under  her.     Emmert  v.  Hays  et  al.  11. 
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LANDLORD  AND  TENANT.     Continued. 
Lessee  misled  as  to  boundaries. 

4.  As  affecting  consideration  for  notes  given  for  lease.  Where  a  lessee 
obtains  possession  of,  and  enjoys  the  whole  of  the  lands  leased  by  him, 
without  eviction  or  disturbance,  there  can  be  no  failure  of  the  considera- 
tion of  notes  given  by  him  for  the  rent.  The  throwing  out  of  a  strip  of 
land  not  leased,  by  the  commissioners  of  highways,  will  not  constitute  a 
failure  of  the  consideration.  If  the  lessee  was  misled  by  the  lessor's  agent, 
or  his  own  want  of  care  in  building  a  fence,  it  will  not  aifect  the  rights 
of  the  lessor.     Smith  v.  Nevlin,  193. 

Accretions  to  land  on  water  courses. 

5.  Rights  of  tenants.     See  WATER  COURSES,  1. 
Landlord's  lien. 

6.  Of  the  remedy  for  enforcing  it — and  who  chargeable  with  notice.  See 
LIENS,  4,  5,  6. 

LAW  AND  FACT. 

As  TO  jurisdiction  of  justice  of  the  peace. 

1.  The  question  of  jurisdiction  in  a  suit  originating  before  a  justice  of 
the  peace,  is  not  solely  a  question  of  law.  but  one  of  law  and  fact.  The 
value  of  the  property  in  controversy  in  replevin  is  one  of  fact  to  be  found 
by  the  jury.     Kirkpatrick  v.  Cooper,  210. 

Admissibility  of  evidence. 

2.  It  is  error  for  the  court  to  submit  to  the  jury  the  question  as  to  what 
testimony  is  relevant  and  pertinent  to  the  matters  in  issue.  It  is  the 
province  of  the  court,  and  not  of  the  jury,  to  exclude  improper  testimony. 
Karnes  v.  Belleville  and  Eldorado  Railroad  Co.  269. 

Publishing  obscene  matter. 

3.  Whether  matter  published  is  obscene  or  not,  is  a  question  of  law 
and  not  of  fact,  and  that  question  is  for  the  court  to  determine,  and  not 
the  jury.     McNair  v.  The  People,  441. 

LEASE. 

Whether  a  sale  or  a  lease.     See  SALES,  4. 
Generally.     See  LANDLORD  AND  TENANT. 

LEGAL  REPRESENTATIVES. 
Meaning  of  the  term. 

1.  The  term,  "legal  representatives,"  in  its  strict  and  literal  accepta- 
tion, means  executors  or  administrators,  but  it  is  frequently  used  in  a 
different  sense,  even  in  statutes,  as  well  as  in  wills,  deeds,  contracts,  etc.; 
and  the  question  of  intention  is  to  be  considered  in  its  construction — not 
gathered  solely  from  the  instrument  itself,  but,  in  part,  from  concomitant 
circumstances  and  the  existing  state  of  things,  and  the  relative  situation 
of  the  parties  to  be  affected  by  it.     Bowman  v.  Long,  19. 
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LEGAL  REPRESENTATIVES.     Meaning  of  the  term.     Continued. 

2.  In  covenant  for  title — effect  of  excepting  the  claims  of  "A  B  and  his 
legal  representatives."     See  COVENANTS  FOR  TITLE,  1. 

LEX  LOCI. 

Controls  as  to  liability  on  contract.     See  CONTRACTS,  6, 

LICENSE. 

Druggist's  license. 

1.  As  to  sale  of  intoxicating  liquors.  Where  an  incorporated  town  has 
fixed  the  price  of  a  license  for  a  dram-shop  at  $75  per  year,  and  a  drug- 
gist's license  at  $40  per  year,  a  license  issued  to  one  as  a  druggist,  which 
expressly  provides  that  the  holder,  his  agent,  etc.,  shall  not  be  authorized 
to  sell  intoxicating  liquors  to  be  drank  at  the  place  where  sold,  or  in  any 
room  or  place  of  resort  adjacent  thereto,  is  not  broad  enough  to  protect 
him  against  an  indictment  for  the  sale  of  such  liquors  which  are  allowed 
to  be  drank  on  the  premises  where  sold.     Spake  v.  The  People,  617. 

Want  of  full  payment. 

2.  Effect  on  validity  of  license.  The  payment  of  a  less  sum  for  a  license 
than  that  required  by  law  does  not  authorize  it  to  be  issued,  and  if  issued 
contrary  to  law,  it  is  a  nullity.     Ibid.  617. 

LIENS. 

Attorney's  lien. 

1.  Lien  on  judgment  for  fees.  An  attorney  at  law  has  no  lien  upon  a 
judgment  for  his  fees  in  the  litigation  resulting  in  its  recovery.  Nichols 
el  al.  v.  Pool  et  al.  491. 

2.  Lien  on  papers,  lost  by  their  surrender.  Even  though  an  attorney  at 
law  has  a  lien  on  papers  placed  in  his  hands  to  be  used  in  a  suit,  for  his 
fees,  possession  of  such  papers  is  indispensable,  and  if  he  voluntarily  sur- 
renders them,  his  lien  is  gone.     Ibid.  491. 

3.  Estoppel — where  attorney  fails  to  give  notice  of  his  claim.  See  ESTOP- 
PEL, 4. 

Landlord's  lien. 

4.  Of  the  remedy  for  enforcing  it.  The  levy  of  a  distress  warrant  is 
not  essential  to  the  right  of  possession  in  a  landlord  of  the  property  upon 
which  the  statute  gives  him  a  lien  for  rent,  and  such  warrant  is  not  the 
exclusive  remedy  for  the  assertion  and  protection  of  the  lien.  Hunter 
et  al.  v.   Whitfield,  229. 

5.  Where  a  landlord  took  possession  of  a  crib  of  corn  belonging  to  his 
tenant,  for  the  rent  of  his  premises  for  that  year,  it  was  held,  that  he  had 
the  right  to  the  same  as  against  a  purchaser  from  the  tenant,  to  the  extent 
of  the  rent  due  him.     Ibid.  229. 

6.  Who  chargeable  with  notice  of  lien.  Where  a  person  purchasing  corn 
of  a  tenant  knows  that  such  tenant  had  been  living  on  the  farm  of  another 
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where  the  corn  is  cribbed  during  the  year  the  same  was  grown,  and  that 
the  owner  of  the  land  was  living  on  the  same  at  the  time  of  the  sale  and 
delivery  of  the  grain  to  him  by  the  tenant,  this  will  be  sufficient  to  charge 
such  purchaser  with  notice,  if  notice  were  necessary,  of  the  lien  of  the 
owner  of  the  land  as  landlord.  Hunter  et  al.  v.  Whitfield,  229. 
Mechanic's  lien. 

7.  Must  be  under  contract  with  the  owner.  It  is  the  contract  of  the  par- 
ties, and  the  furnishing  of  labor  or  material  under  it,  that  creates  a  lien 
under  the  statute,  and  the  contract  must  have  reference  to  the  land  sought 
to  be  subjected  to  the  lien.      Wendt  et  al.  v.  Martin  et  al.  139. 

8.  Of  material  sold  to  husband  of  owner  on  his  own  account.  Where  a 
husband  purchases  materials  which  are  used  by  him  in  repairing  a  house 
owned  by  his  wife,  and  in  so  doing  does  not  purchase  for  her  or  profess 
to  act  in  her  behalf,  but  buys  on  his  own  account  and  solely  on  his  own 
credit,  giving  his  note  for  the  price,  no  lien  will  be  created  upon  the 
premises  of  the  wife.     Ibid.  139. 

9.  For  improving  street.  The  statute  gives  no  lien  on  a  lot  for  curbing, 
grading  and  paving  the  street  in  front  of  the  same,  though  done  under 
contract  with  the  owner  of  the  lot.  It  is  given  only  for  labor  and  mate- 
rials furnished  for  the  "building,  altering,  repairing  or  ornamenting  any 
house  or  other  building  or  appurtenance  thereto."  Smith  v.  Kennedy  el  al. 
485. 

10.  Of  an  agreement  to  give  a  lien.  If  a  party  seeks  to  enforce  a  lien 
upon  a  lot,  for  labor  and  materials  furnished  in  the  improvement  of  a 
street  bounding  the  same,  under  a  contract  with  the  owner  of  the  lot  that 
he  shall  have  such  lien,  he  must  show  in  his  bill  or  petition  that  such 
agreement  was  in  writing,  as  no  verbal  agreement  to  that  effect  can  be 
enforced,  when  the  statute  fails  to  give  a  lien.     Ibid.  485. 

11.  Effect  of  decree,  as  giving  right  of  redemption.  Where  a  decree  for 
the  sale  of  land  in  a  proceeding  to  enforce  a  mechanic's  lien,  made  at  a 
time  when  no  redemption  was  allowed  by  law  on  such  sales,  directed  the 
premises  to  be  sold  as  under  executions  at  law,  to  satisfy  the  decree,  it 
was  held,  that  the  decree  did  not  give  a  right  of  redemption  as  on  a  sale 
under  execution,  but  that  the  direction  applied  to  the  manner  of  advertis- 
ing and  making  the  sale.     Schmidt  et  al.  v.  Williams,  117. 

Vendor's  lien. 

12.  Not  assignable.  As  a  vendor's  lien  is  not  assignable,  the  assignee 
of  a  note  given  for  the  purchase  money  of  land,  can  not  enforce  the  lien 
of  the  vendor.     Bonnell  v.  Holt  et  al.  71. 

LIMITATIONS. 

Statute  of  another  State. 

1.  Does  not  apply  here.  A  law  of  another  State  limiting  the  time  for 
the  presentation  of  claims  against  an  estate,  does  not  apply  in  this  State 
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in  a  suit  by  a  foreign  administrator  to  collect  a  debt  due  his  intestate,  as 
against  a  creditor  of  the  estate  residing  in  this   State.     Bonnell  v.  Holt 
et  al.  71. 
Twenty  years'  adverse  possession. 

2.  Twenty  years  of  actual  possession  of  land,  claiming  title  against  all 
the  world,  forms  a  complete  bar  to  a  recovery  in  ejectment  against  the 
occupant.     Lavalle  v.  Strobel,  370. 

As  between  tenants  in  common. 

3.  If  a  tenant  in  common  dissiezes  his  co-tenant,  claiming  the  land  as 
his  own,  and  keeps  him  out,  not  recognizing  his  rights,  but  denying  them, 
the  Statute  of  Limitations  will  run  aud  bar  a  recovery,  the  same  as  if  they 
were  not  tenants  in  common,  and  this  whether  the  estate  is  a  legal  one 
in  the  tenants  in  common,  or  is  held  in  trust  for  the  use  and  benefit  of 
such  tenants.     Ibid.  370. 

When  the  statute  begins  to  run. 

4.  In  favor  of  common  carrier,  in  case  of  goods  lost  by  fire.  The  Statute 
of  Limitations  does  not  begin  to  run  in  favor  of  a  common  carrier  from 
the  delivery  of  goods  to  be  carried,  but  from  the  time  when  a  cause  of 
action  accrues  to  the  owner.  So,  although  goods  were  shipped  more  than 
five  years  before  suit  brought  by  the  owner  to  recover  for  their  loss  by 
fire,  but  were  destroyed  within  five  years  before  suit,  it  was  held,  that  the 
cause  of  action  was  not  barred.  Merchants'  Despatch  Co.  v.  Topping  et  al. 
65. 

Limitation  act  op  1839. 

5.  Color  of  title.  A  patent  from  the  United  States  for  lands  previously 
confirmed  to  another  by  the  Governor  of  the  Northwestern  territory,  under 
the  act  of  Congress,  while  it  passes  no  title,  is  good  color  of  title  under 
the  Limitation  law  of  1839.     Payne  v.  Markle,  66. 

6.  The  omission  to  file  with  the  sheriff"  a  sufficient  affidavit,  as  required 
by  statute,  before  taking  a  sheriff's  deed  for  land  sold  for  taxes,  will  not 
prevent  such  deed  from  being  claim  and  color  of  title  acquired  in  good 
faith,  under  the  Limitation  act  of  1839.      Whitney  v.  Stevens,  53. 

7.  Where  a  tax  deed  for  land  is  relied  on,  the  judgment  and  precept 
for  the  year  of  the  sale,  as  recited  in  the  deed,  showing  there  was  no 
judgment  rendered  against  the  land,  are  competent  to  show  that  no  title 
passed  by  such  deed,  but  are  not  sufficient  to  show  the  deed  did  not  con- 
stitute color  of  title,  or  a  want  of  good  faith  in  obtaining  the  title.  Cole- 
man v.  Billings  et  al.  183. 

8.  The  ruling  of  this  court  is,  that  a  deed,  to  constitute  color  of  title, 
must  apparently  transfer  title  to  the  holder,  not  that  the  title  should  pur- 
port, when  traced  back  to  its  source,  to  be  an  apparently  legal  title;  but 
the  instrument  relied  upon  must  profess  to  convey  a  title  to  the  grantee. 
Ibid.  183. 
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9.  Good  faith.  Bad  faith  as  contradistinguished  from  good  faith,  in  the 
Limitation  act  of  1839,  is  not  established  by  showing  actual  notice  of 
existing  liens  or  claims  of  others  to  the  property,  or  by  showing  a  knowl- 
edge on  the  part  of  the  holder  of  the  color  of  title  of  legal  defects  which 
prevent  the  color  of  title  from  being  an  absolute  one.  Where  there  is  no 
actual  fraud,  and  no  proof  showing  the  color  of  title  was  acquired  by 
fraud,  it  will  be  held  to  have  been  acquired  in  good  faith.  Coleman  v. 
Billings  et  al.  183. 

10.  Of  the  payment  of  taxes.  Where  payment  of  taxes  on  land  was  proved 
for  seven  successive  years,  under  color  of  title  before  suit  was  brought,  by 
the  production  of  the  tax  receipts,  except  for  two  intermediate  years,  and 
the  collector's  books  were  given  in  evidence  showing  that  the  lands  were 
assessed  for  those  years  in  the  name  of  the  defendant's  husband,  who 
devised  the  same  to  the  defendant,  and  that  the  taxes  were  marked  paid, 
and  the  defendant,  the  devisee,  testified  that  her  husband  always  paid  the 
taxes  on  the  land  from  the  time  he  purchased  the  same,  which  was  before 
the  date  of  any  of  the  prior  receipts,  until  his  death,  and  that  the  taxes 
were  all  paid  since  her  husband's  purchase,  the  receipts  for  those  two 
years  being  lost,  it  was  held,  that  this  evidence  was  competent  to  prove 
the  payment  of  the  taxes  for  the  seven  years,  and  satisfactory  proof  of  the 
fact  of  their  payment.     Ibid.  183. 

11.  Where  tax  receipts,  produced  in  evidence  by  one  claiming  land 
under  color  of  title,  show  a  payment  of  the  taxes  for  a  part  of  the  seven 
years  by  the  holder  of  the  color  of  title  and  another  person,  this  will  not 
constitute  a  bar,  under  the  Limitation  law  of  1839,  as  to  the  whole  tract, 
but  a  bar  only  as  to  the  undivided  half;  but  in  such  case  it  is  competent 
to  show  that  the  taxes  were  in  fact  paid  by  the  holder  of  the  color  of  title, 
and  that  the  name  of  the  other  person  was  by  some  inadvertence  included 
in  the  receipts.     Ibid.  183. 

12.  Proof  must  show  whether  land  was  vacant  or  occupied  during  time  of 
paying  taxes.  Proof  of  the  payment  of  all  taxes  on  land  for  seven  succes- 
sive years  under  claim  and  color  of  title,  without  showing  the  land  was 
vacant  and  unoccupied,  or  was  occupied,  during  such  period  of  seven 
years,   is   ineffectual   to   create  the  bar   of    the  Statute   of  Limitations. 

Whitney  v.  Stevens,  53. 

13.  To  constitute  a  bar  to  an  action  of  ejectment,  a  party  must  show  a 
complete  performance  under  either  the  one  or  the  other  of,  the  sections  of  the 
Limitation  law  of  1839.  He  will  not  be  permitted  to  show  part  perform- 
ance under  one  section  and  part  under  another,  and  thus  avail  of  the 
provisions  of  both.     Ibid.  53. 

Lapse  of  ttme  aside  from  the  statute. 

14.  Setting  aside  administrator' s  sale.  If  an  administrator's  sale  of  land 
is  made  by  an  agent  in  the  absence  of  the  administrator,  the  sale  may  be 
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set  aside  in  equity  on  application  within  a  reasonable  time.  A  delay  of  fif- 
teen years  after  the  sale  is  such  inexcusable  laches  as  will  prevent  relief 
in  equity.     Kellogg  v.   Wilson,  357. 

15.  As  to  remedy  against  heirs  for  debt  of  ancestor.  A  creditor  of  an 
estate  will  be  considered  as  waiving  his  lien  upon  real  estate  descended 
to  heirs,  if  he  does  not  pursue  his  remedy  within  a  reasonable  time  after 
the  grant  of  letters  of  administration ;  and  the  period  of  seven  years  from 
the  death  of  the  debtor  has,  by  analogy,  been  adopted  as  a  bar  to  such 
liens,  unless  the  delay  is  properly  explained.    Reed  v.  Colby,  Guardian,  104. 

LIQUIDATED  DAMAGES. 

In  excess  of  legal  rate  of  interest. 

Whether  usurious.     See  USURY,  1,  2. 

MARRIED  WOMEN. 

What  constitutes  their  separate  property. 

1.  Since  the  passage  of  the  act  of  1861,  property  pm-chased  by  a  married 
woman  during  coverture,  or  property  inherited  by  her  before  or  since  that 
act  became  a  law,  has  been  recognized  and  treated  by  this  court  as  her 
separate  property.     Emmert  v.  Hays  et  al.  11. 

Power  to  make  contracts. 

2.  Contract  by  wife  to  support  another  in  her  family.  A  wife,  while  liv- 
ing with  her  husband,  who  supports  his  family,  either  at  common  law  or 
under  the  acts  of  1861  and  1869,  relating  to  married  women,  has  no  legal 
capacity  to  make  a  valid  and  binding  contract  to  furnish  her  mother  a 
home  in  her  family  and  a  good  and  comfortable  support  during  her  natu-' 
ral  life.  Such  a  contract  does  not  relate  to  her  separate  property,  and 
the  subject  matter  of  it  is  neither  the  manual  labor  of  the  wife  from  which 
she  can  derive  eai*nings,  nor  does  it  have  reference  to  any  separate  busi- 
ness or  trade  in  which  she  is  proprietress,  and  out  of  which  earnings  can 
accrue  to  her.      Olney,  Adm'z  v.  Hoive,  556. 

Contracts  between  husband  and  wife. 

3.  Prior  to  revision  of  1874.  A  written  agreement  by  a  married  woman 
with  her  husband,  made  prior  to  the  time  the  act  of  March  30,  1874,  re- 
lating to  husband  and  wife,  took  effect,  for  the  sale  or  conveyance  of  the 
wife's  real  estate  to  her  husband,  is  void,  and  can  not  be  specifically  en- 
forced, although  the  husband  may  have  paid  or  performed  the  consider- 
ation fully.     Hogan  v.  Hogan,  427. 

4.  Since  the  act  of  March  30,  1874,  relating  to  married  women  took 
effect,  a  wife  may  make  contracts  with  her  husband  for  lawful  purposes, 
except  so  far  as  is  otherwise  provided  in  the  act  itself,  and  they  may  be 
enforced.     Hamilton  v.  Hamilton,  349. 

5.  Of  contracts  made  pending  suit  for  divorce — as  against  public  policy. 
See  CONTRACTS,  11. 
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Alienation  of  real  estate  by  married  women. 

6.  At  common  law  a  married  avoid  an  was  utterly  powerless  to  convey 
her  real  estate  by  deed  or  other  instrument,  and  she  could  only  accom- 
plish that  object  by  levying  a  fine  or  suffering  a  common  recovery.  Her 
contracts  were  not  merely  voidable,  but  absolutely  void.  Hogan  v. 
Hogan,  427. 

7.  Under  the  laios  in  force  in  1845,  a  married  woman  might  convey  her 
lands  by  joining  with  her  husband  in  a  deed  therefor  properly  acknowl- 
edged and  certified,  but  her  acknowledgment  was  the  operative  act  to 
pass  the  title,  and  not  the  delivery  of  the  deed,  and  a  substantial  com- 
pliance with  the  statute  was  required.  Under  those  laws,  her  contracts 
made  separately,  or  jointly  with  her  husband,  could  not  be  enforced,  even 
though  she  had  received  the  full  value  of  the  lands  as  purchase  money. 
The  married  woman's  act  of  1861  did  not  change  the  rule  in  this  respect. 
Ibid.  427. 

8.  Under  the  act  of  March  27,  1869,  a  married  woman  might,  by  join- 
ing with  her  husband  in  the  execution  of  any  deed,  mortgage,  convey- 
ance, power  of  attorney,  or  other  writing  relating  to  the  sale,  convey- 
ance or  other  disposition  of  real  estate,  bind  and  conclude  herself  the 
same  as  ufeme  sole.  Under  this  act,  the  acknowledgment  ceased  to  be 
the  effective  means  to  work  the  transfer  of  title,  and  the  certificate  there- 
of was  placed  on  the  same  footing  with  that  required  in  respect  to  a  feme 
sole,  and  without  any  acknowledgment  proof  of  her  execution  of  the 
deed  or  other  writing  might  be  made  as  if  she  were  sole.  And  from  that 
time  her  contracts  executed  jointly  with  her  husband,  respecting  her 
lands,  might  be  specifically  enforced  in  equity.     Ibid.  427. 

9.  Under  the  act  of  1869,  the  contract,  to  bind  a  married  woman,  must 
be  in  writing,  and  the  husband  must  join  in  its  execution.  When  it  is 
from  the  former  to  the  latter,  in  which  the  wife  agrees  to  convey  real 
estate  to  him,  upon  condition  he  performs  either  one  of  two  acts  specified, 
and  he  does  not  even  execute  the  same  so  as  to  be  bound  to  perform  on 
his  part,  the  contract  does  not  come  within  the  statute.  Even  if  he  ex- 
ecutes such  a  contract,  it  does  not  come  within  the  statute.  They  must 
both  be  parties  of  the  same  part,  and  not  in  opposition  to  each  other. 
Ibid.  427. 

10.  Under  act  of  1874.  It  was  not  until  the  act  of  March  30,  1874, 
in  relation  to  husband  and  wife,  went  into  force,  that  a  married  woman 
could  sell  and  convey  her  real  property  to  the  same  extent  and  in  the 
same  manner  the  husband  could  sell  and  convey  property  belonging  to 
him,  or  that  she  could  have  done  had  she  been  sole.  Until  that  time  the 
husband  must  have  joined  with  her,  or  her  deed  would  have  been  inoper- 
ative and  void,  and  her  contract  for  the  disposition  of  her  real  estate 
would  have  had  no  binding  force.     Ibid.  427. 
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MARRIED  WOMEN.      Continued. 
Power  to  devise  real- estate. 

11.  As  to  their  separate  property.     See  WILLS,  2,  3. 
Lease  prior  to  devise. 

12.  Will  be  binding  as  against  devisee  of  married  woman.  See  LAND- 
LORD AND  TENANT,  3. 

MARSHALING  ASSETS. 

The  doctrine  applied  only  in  equity. 

1.  The  rule  that  where  one  party  has  two  funds  to  resort  to  for  pay- 
ment of  his  demand,  he  must  resort  to  that  upon  which  another  person 
has  no  claim,  is  enforced  only  in  equity,  and  has  no  application  in  a  pro- 
ceeding at  law.     Hunter  it  al.  v.    Whitfield,  229. 

MASTER  AND  SERVANT. 

Liability  for  injury  to  servant. 

1.  Duty  of  master  as  to  safety  of  machinery.  While  a  railroad  com- 
pany is  required  to  use  the  highest  diligence  in  furnishing  safe 
cars  and  fixtures  thereto,  yet  it  is  not  an  absolute  insurer,  and  can 
not  be  held  liable  for  defects  of  which  such  diligence  would  not  inform 
it.  Actual  knowledge  of  the  defect  is  not  necessary,  it  being  sufficient 
that  the  company  might  have  been  informed  by  the  use  of  such  diligence 
as  the  law  imposes  upon  it,  but  when  it  did  not  know,  and  could  not  have 
informed  itself  of  the  defect,  the  company  is  not  liable  for  an  injury 
caused  by  such  defect.      Chicago  and  Alton  Railroad  Co.  v.  Plait,  141. 

2.  If  a  brakeman  or  servant  of  a  railway  company  receives  an  injury 
from  a  defective  ladder  attached  to  a  freight  car  in  use,  knowledge  must 
be  brought  home  to  the  company,  or  proof  made  that  it  was  ignorant  of 
the  same  through  negligence  or  want  of  that  care  which  the  law  requires,  or 
in  other  words,  it  must  be  shown  that  the  company  either  knew  or  might 
have  known  the  defect  causing  the  injury,  to  make  it  liable  for  such 
injury.     Ibid.  141. 

MEASURE  OE  DAMAGES. 

In  suit  on  administrator's  bond. 

1.  For  not  filing  inventory  in  time.  In  an  action  upon  an  administrator's 
bond,  where  one  of  the  breeches  assigned  is  the  neglect  of  the  adminis- 
trator to  file  an  inventory  within  three  months  after  the  grant  of  letters, 
and  the  proof  shows  such  inventory  was  not  filed  until  five  months  had 
expired,  the  plaintiff  is  entitled  to  a  verdict  and  judgment  for  nominal 
damages  at  least.  To  recover  more  than  nominal  damages  he  must  prove 
real  and  substantial  injury.     People,  use,  etc.  v.  Hunter  et  al.  392. 

In  an  action  of  replevin. 

2.  For  detention  by  defendant.  The  statute  giving  a  plaintiff,  on  recov- 
ery in  replevin,  the  right  to  damages  for  the  wrongful   detention  of  the 
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MEASURE  OF  DAMAGES.     In  an  action  of  replevin.      Continued. 

property  by   the  defendant,   authorizes  not  only  compensation   for  any 
deterioration  in  the  value  of  the  goods  replevied    while  in   the   hands  of 
the  defendant,  but  also  the  plaintiff's  time  lost  and  expenses  incurred  in 
searching  for  the  same.     Brennan  v.  Shinkle,  604. 
Exemplary  damages. 

3.  In  trespass.  Where  the  lumber  of  another  is  taken  in  good  faith  by 
a  defendant,  under  the  confident  belief  it  all  belonged  to  his  principal, 
except  a  small  quantity  taken  to  save  it  from  being  washed  away  by  a 
flood  and  lost,  such  defendant  ought  only  to  be  responsible  in  actual  dam- 
ages, and  an  instruction  authorizing  exemplary  damages  should  not  be 
given.      Gravett  v.  Mugge,  218. 

MECHANIC'S  LIEN.     See  LIENS,  7  to  11. 

MERGER. 

Where  mortgagee  acquires  the  pee. 

Whether  the  mortgage  is  merged  in  the  greater  estate.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  4,  5,  6. 

MINUTES  OF  COUNTY  CLERK. 

As  evidence.     See  EVIDENCE,  15. 

MISTAKE. 

AS    TO    SUBSEQUENT    PURCHASERS,    etc. 

1.  Of  the  evidence  required  to  correct.  As  against  subsequent  purchas- 
ers and  incumbrancers,  a  mistake  in  a  deed  or  mortgage  will  not  be  cor- 
rected without  clear  and  positive  averments  supported  by  satisfactory 
proof.     Bent  v.  Coleman  et  al.  364. 

Mistake  in  description — notice. 

2.  As  to  what  will  give  notice  of  a  mortgage  in  which  there  is  a  mistake 
in  description  of  premises.     See  NOTICE,  2. 

Money  paid  by  mistake.  — 

3.  May  be  recovered  back.     See  ACTIONS,  3. 

MONEY  HAD  AND  RECEIVED. 
Recovering  back  money  deposited. 

Whether  an  action  will  lie — and  if  so,  whether  a  special  count  required.  See 
PLEADING  AND  EVIDENCE,  10. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
What  is  subject  to  mortgage. 

1.  Equitable  estate.  Although  a  bond  for  a  deed  to  land  may  provide 
for  a  forfeiture  for  non-payment,  yet  if  the  vendor  does  not  declare  one, 
the  holder  under  the  bond  has  such  an  equitable  estate  as  will  pass  by 
mortgage  from  him.     Irish  et  al.  v.  Sharp  et  al.  use,  etc,  261. 
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MORTGAGES  AND  DEEDS  OF  TRUST.     Continued. 
Of  the  surplus  on  sale. 

2.  How  to  be  reached,  and  by  whom.  If  the  holder  of  a  note  secured  by 
deed  of  trust,  on  a  sale,  bids  more  than  enough  to  pay  his  debt,  he  will 
be  legally  liable  for  the  balance  of  his  bid  the  same  as  for  any 
other  debt,  and  this  will  not  authorize  the  holder  of  a  junior  incumbrance 
on  the  property  sold  to  maintain  a  bill  in  equity  against  his  personal 
representative  and  heirs  to  reach  such  surplus,  when  there  is  no  allegation 
of  the  want  or  insufficiency  of  the  personal  estate  of  the  deceased  purchaser 
to  pay  all  his  just  debts.     Laughlin  v.  Heer  et  al.  119. 

Whether  extinguished  by  payment  and  release. 

3.  Where  a  party  sold  land,  occupied  by  him  as  a  homestead,  subject 
to  a  deed  of  trust,  which  was  a  prior  lien  to  that  of  a  judgment,  the  pur- 
chaser assuming  the  payment  of  the  debt  secured  by  the  trust  deed  as  a 
part  of  the  purchase  money,  and  the  purchaser  paid  the  same,  taking  a 
release  of  the  trust  deed  instead  of  art  assignment  thereof,  and  there- 
upon the  homestead  was  set  off,  and  the  residue  of  the  land  sold  under 
execution  issued  on  the  judgment,  it  was  held,  that  in  equity  the  lien  of 
the  trust  deed  was  not  extinguished  in  favor  of  the  judgment  creditor, 
but  that  the  purchaser  was  entitled  to  assert  the  same  for  his  own  pro- 
tection and  have  the  sale  on  execution  set  aside.      Young  v.  Morgan,  199. 

Merger — where  mortgagee  takes  the  fee. 

4.  Where  a  party  acquires  an  estate  upon  which  he  holds  an  incum- 
brance, it  is  considered  in  equity  as  subsisting  or  extinguished,  according 
to  his  intention  either  expressed  or  implied.  If  no  intention  can  be 
learned,  equity  will  treat  the  incumbrance  as  subsisting  or  extinguished, 
as  may  be  most  conducive  to  the  interests  of  the  holder  of  the  incum- 
brance and  of  the  estate.  The  intention,  when  manifest,  governs  in  such 
case.     JEtna  Life  Insurance  Co.  v.  Corn  et  al.  Adm'rs,  170. 

5.  Where  the  holder  of  a  mortgage  takes  a  conveyance  of  the  mort- 
gaged premises,  in  which  it  is  expressly  stated  that  the  conveyance  is 
subject  to  the  mortgage,  and  afterwards  collects  part  of  the  mortgage 
debt,  this  will  show  au  intention  to  keep  the  mortgage  alive,  and  there 
will  be  no  merger  as  between  the  parties,  and  if  the  conveyance  is 
recorded  it  will  afford  notice  of  the  same  fact  to  all  persons  subsequently 
dealing  with  the  property.     Ibid.  170. 

6.  Where  the  holder  of  a  mortgage  took  a  conveyance  of  the  mortgaged 
premises,  in  which  it  was  expressed  to  be  subject  to  the  mortgage,  and 
afterwards  transferred  the  note  secured  by  the  mortgage,  to  indemnify  a 
surety,  and  then  executed  a  deed  of  trust  upon  the  same  premises,  under 
which  a  sale  took  place,  it  was  held,  there  was  no  merger,  and  that  the 
surety,  in  equity,  could  foreclose  the  mortgage  to  the  extent  he  was  com- 
pelled to  pay  for  his  principal,  as  against  the  purchaser  under  the  trust 
deed,  the  record  of  the  conveyance  showing  it  was  subject  to  the  mortgage. 
Ibid.  170. 
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MORTGAGES  AND  DEEDS  OF  TRUST.      Continued. 
Strict  foreclosure. 

7.  A  strict  foreclosure  of  a  mortgage  should  not  be  decreed,  as  a  gen- 
eral rule,  when  there  are  other  incumbrances  upon  the  property,  or  cred- 
itors, or  purchasers  of  the  equity  of  redemption.  And  where  the  estate 
of  a  deceased  mortgagor  is  insolvent,  that  fact,  as  well  as  the  casting  of 
the  equity  of  redemption  upon  infant  heirs,  would  suggest  the  usual 
course — a  sale.     Boyer  et  al.  v.  Boyer,  447. 

Appointment  of  a  receiver. 

8.  Pending  suit  for  foreclosure,  and  after  foreclosure  and  sale.  See  RE- 
CEIVER, 1  to  4. 

Accretions  to  land  on  water  courses. 

9.  Rights  of  the  mortgagee.     See  WATER  COURSES,  1. 
Chattel  mortgages. 

10.  Sufficiency  of  certificate  of  acknowledgment.  A  certificate  of  the 
acknowledgment  of  a  chattel  mortgage,  that  the  mortgage  was  duly 
acknowledged  before  the  justice  by  the  above  named  C  D,  the  mortgagor, 
giving  the  date,  but  omitting  the  word's  "  and  entered  by  me,"  is  not  open 
to  any  substantial  objection.  It  is  sufficient  if,  in  fact,  the  justice  has 
made  the  entry  on  his  docket  as  required  by  the  statute.  Harvey  v.  Dunn, 
585. 

11.  As  to  whom  void  for  neglect  to  take  possession — who  are  "  third  per- 
sons." Where  a  mortgagor  of  chattels  is  permitted,  by  the  terms  of  the 
mortgage,  to  retain  the  possession  of  the  property,  the  mortgage  is  void 
only  as  to  third  persons,  when  possession  is  not  taken  on  maturity  of  the 
note  it  was  given  to  secure.  The  widow,  heir  or  administrator  of  the 
mortgagor  is  not  such  a  "  third  person,"  however,  as  they  stand  in  his 
shoes  and  are  concluded  by  all  lawful  acts  and  contracts  entered  into  by 
him.     Sumner  v.  McKee,  127. 

12.  So,  where  a  mortgagee  of  personal  chattels  failed  to  take  possession 
at  the  maturity  of  the  note  secured  by  the  mortgage,  the  mortgagor  having 
died  before  the  note  matured,  and  his  widow,  after  his  death,  relinquished 
her  claim  to  the  articles  mentioned  in  the  appraisement  of  her  specific 
allowance,  and  in  lieu  thereof  elected  to  take  all  the  articles  of  personalty 
inventoried  and  appraised,  including  the  goods  mortgaged,  as  a  creditor 
of  the  estate,  it  was  held,  that  as  the  mortgagor  had  sold  and  conveyed  the 
same  by  the  mortgage,  which  sale  became  absolute  on  default  of  payment, 
it  was  not  open  to  selection  by  her,  except  subject  to  the  lien.     Ibid.  127. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  1,  2. 

MUNICIPAL  INDEBTEDNESS. 
Constitutional  limitation. 

1.  And  herein,  of  anticipating  taxes  already  levied.  A  city,  whose  corpor- 
ate indebtedness  has  reached  the  constitutional  and  statutory  limit  of  five 
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MUNICIPAL  INDEBTEDNESS.  Constitutional  limitation.  Continued. 
per  cent  of  the  assessed  value  of  property  within  its  limits  for  taxation,  is 
prohibited  from  borrowing  money  and  giving  evidences  of  indebtedness 
therefor,  although  taxes  have  been  levied  to  meet  their  payment,  and  such 
evidences  are  void.  The  city  can  not  incur  corporate  indebtedness  in 
anticipation  of  the  collection  of  taxes  levied.  Fuller  v.  City  of  Chicago 
et  al.  282. 

2.  A  certificate  that  a  certain  person  has  advanced  a  given  sum  of 
money  to  a  city  to  meet  a  part  of  the  current  expenses  of  the  city  for  a 
given  year  for  which  an  appropriation  has  been  made,  and  that  such  sum 
will  be  paid  to  him  or  order  on  a  specified  day  without  grace,  with  inter- 
est, out  of  taxes  actually  levied  for  such  fiscal  year,  and  ordering  the 
treasurer  to  pay  the  same  when  due,  and  charge  it  to  the  general  appro- 
priation fund,  is  an  evidence. of  corporate  indebtedness,  its  payment  not 
being  limited  solely  to  the  taxes  to  be  collected  for  that  fund.     Ibid.  232. 

3.  A  city  can  not  use  the  taxes  levied  for  one  fund  for  the  expenses  of 
another;  hence  it  follows  that  to  anticipate  the  uncollected  taxes  of  any 
of  the  funds,  the  warrant  on  the  treasurer  must  be  specifically  against, 
and  to  be  paid  only  out  of,  the  taxes  levied  for  that  particular  fund.  It 
is  not  sufficient  that  the  warrant  directs  the  treasurer  to  charge  it  to  a 
particular  fund.     Ibid.  282. 

4.  A  warrant  drawn  on  the  treasurer  of  a  city,  in  favor  of  persons  per- 
forming services,  or  furnishing  materials  for  a  city,  after  the  levy  of  a  tax 
for  their  payment,  in  anticipation  of  its  collection,  and  payable  only  out 
of  such  taxes  when  collected,  is  not  the  creation  of  a  debt,  within  the 
meaning  of  the  constitutional  limitation.  Such  a  warrant  imposes  no  lia- 
bility upon  a  city  in  whose  behalf  it  is  issued.     Fuller  v.  Heath  et  al.  296. 

5.  So,  a  warrant  draAvn  on  the  city  treasurer,  reading,  "from  the  taxes 
of  the  year  1878,  appropriated  and  levied  for  the  police  department,  when 

received  by  you,  pay ,  or  bearer,  the  sum  of  $ — ,  being  for  services 

rendered,  (or  for  materials  furnished,)  and  payable  out  of  the  appropria- 
tion for  said  department,  and  charge  the  same  to  the  police  fund,"  and 
adding,  "  the  taxes  to  be  collected  for  account  of  this  fund  are  specially 
appropriated,  set  apart  and  pledged  to  the  payment  of  this  and  all  war- 
rants drawn  thereon,  and  which  warrants  do  not  exceed  85  per  cent  of  the 
appropriation  made  therefor,"  does  not  create  any  corporate  liability",  and 
is  not  evidence  of  indebtedness  on  the  part  of  the  city.  It  is  but  a  trans- 
fer of  so  much  of  a  particular  tax  when  collected.     Ibid.  296. 

6.  When  a  city  has  reached  its  constitutional  limit  of  indebtedness,  so 
that  the  creation  of  additional  evidences  of  indebtedness  is  prohibited,  in 
respect  to  a  warrant  drawn  on  its  treasurer  in  anticipation  of  a  tax 
already  levied  but  not  yet  collected,  not  payable  generally,  but  out  of  a 
special  fund,  and  that  only  when  it  is  collected,  the  general  rule  of  con- 
struction as  to  liability  of  individuals  will  not  be  applied,  but  such  war- 
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rant  will  be  construed  with  reference  to  the  law  applying  to  such  a  state 
of  case  as  though  the  same  were  incorporated  in  it,  and  held  not  to  create 
any  corporate  liability.     Fuller  v.  Heath  et  al.  296. 

NEGLIGENCE. 

Negligence  of  an  agent. 

1.     Of  his  liability  therefor.     See  AGENCY,  8 
Liability  as  between  master  and  servant.     See  MASTER  AND  SER- 
VANT, 1,  2. 

NEW  TRIALS. 

Newly  discovered  evidence. 

1.  A  new  trial  will  not  be  granted  upon  newly  discovered  evidence 
which  is  merely  cumulative  in  its  character.     Harvey  et  al.  v.  Collins,  255. 

Excessive  damages. 

2.  In  an  action  for  seduction.  In  an  action  by  a  father  for  the  seduction 
of  his  minor  daughter  and  getting  her  with  child,  $500  damages  was  held 
not  to  be  excessive,  even  though  no  arts  were  used  to  induce  the  daughter's 
consent.     Leucker  v.  Steileu,  545. 

Misdirection  to  the  jury. 

3.  If  an  objectionable  instruction  is  given,  and  its  natural  effect  is  to 
mislead  the  jury,  and  it  appears  probably  to  have  done  so,  the  verdict  so 
induced  will  be  set  aside.     Frantz  v.  Rose,  590. 

LOSS  OF  INSTRUCTIONS. 

4.  As  a  ground  for  a  new  trial.  The  loss  of  the  instructions  in  a  case 
before  the  decision  of  a  motion  for  a  new  trial,  affords  no  ground  for  a 
new  trial,  any  more  than  the  loss  of  the  summons,  the  declaration,  pleas, 
a  deposition,  or  the  minutes  of  the  evidence.  It  would  be  ground  for 
granting  leave  to  restore  any  of  them,  except  the  last  named.  Addems  v. 
Stiver,  482. 

Verdict  against  the  evidence. 

4.  Where  the  evidence  is  conflicting  and  contradictory,  a  new  trial 
will  not  be  granted  on  the  ground  the  verdict  is  against  the  evidence, 
where  there  is  enough  to  support  the  finding.  In  such  cases,  this  court 
will  not  attempt  to  nicely  weigh  the  evidence  on  each  side,  and  will  only 
grant  a  new  trial  when  the  verdict  appears  to  be  manifestly  against  the 
evidence.  Addems  v.  Siwer,  482 ;  Connecticut  Mutual  Life  Ins.  Co.  v.  Ellis, 
Adm'r,  516. 

6.  Where  the  two  parties  are  the  only  witnesses  as  to  a  disputed  fact, 
as,  the  guaranty  of  a  note  by  the  payee,  and  their  testimony  is  conflict- 
ing, the  one  affirming  and  the  other  denying  the  guaranty,  the  finding  of 
the  court  in  favor  of  the  contract  of  guaranty  will  not  be  disturbed  by 
this  court.     The  court  tidying  the  case  has  facilities  for  arriving  at  a  cor- 
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rect  conclusion  that  this  court  does  not  possess  in  such  a  case.     Lennon  v. 
Goodspeed,  438. 

7.  In  trespass  for  taking  and  carrying  away  lumber,  where  the  proof 
showed  the  exact  number  of  feet  taken,  and  its  value,  amounting  to 
$1005.71,  and  the  proof  showed  that  other  lumber  of  the  plaintiff  was 
washed  away,  and  the  jury  found  a  verdict  of  $8000  in  favor  of  the  plain- 
tiff, upon  which,  after  a  remittitur  of  $1700,  judgment  was  rendered  for 
$1800,  it  was  held,  that  the  verdict,  as  returned,  was  so  grossly  in  excess 
of  the  actual  damages,  that  a  new  trial  should  be  awarded.  Gravett  v. 
Mugge,  218. 

8.  Where  the  proof  fails  as  to  one  of  several  defendants.  In  a  suit  against 
a  husband  and  wife  for  an  injury  to  land  by  the  digging  of  a  ditch, 
whereby  water  was  thrown  upon  the  plaintiff's  land,  and  the  making  of  a 
dam,  causing  the  water  to  overflow  the  plaintiff's  land,  where  there  was 
no  evidence  connecting  the  wife  with  the  acts  complained  of,  except  that 
she  was  the  owner  of  the  land  upon  which  the  dam  was  built  and  from 
which  the  ditch  was  cut,  the  land  being  in  the  occupancy  of  her  husband, 
the  co-defendant,  it  was  held,  that  it  was  error  to  take  a  verdict  and  judg- 
ment against  both  defendants,  and  that  a  new  trial  should  have  been 
granted.     Jansen  et  al.  v.   Varnum  et  al.  100. 

New  trials  in  ejectment. 

9.  Under  the  statute.     See  EJECTMENT,  5. 
Error  in  granting  new  trial  in  ejectment. 

10.  When  not  authorized  by  the  statute.     See  EJECTMENT,  6. 
Overruling  motion  pro  forma. 

11.  Not  proper  practice.     See  PRACTICE,  29. 

NOTICE. 

What  will  constitute  notice. 

1.  Of  facts  to  put  party  on  inquiry.  A  party  having  notice  of  such 
facts  as  would  put  a  prudent  person  on  inquiry,  is  chargeable  with  notice 
of  other  facts  to  which  by  diligent  inquiry  and  investigation  he  would 
have  been  led.     Bent  v.  Coleman  et  al.  364. 

2.  Notice  of  mortgage  in  which  a  mistake  occurs  in  description.  Where  a 
mortgage  described  the  land  as  "beginning  two  hundreds  north  of  the 
south-west  corner  of  section  number  84,''"  etc.,  omitting  the  word  "rods" 
after  the  word  "hundreds,"  and  the  deed  of  the  land  to  the  mortgagor, 
which  was  recorded,  described  the  land  correctly  as  beginning  two  hun- 
dred rods  north  of  the  same  corner,  and  where  a  subsequent  mortgagee 
knew  the  land  was  occupied  by  the  mortgagor  as  his  homestead  until  after 
the  date  of  the  last  mortgage  given  by  him,  and  for  a  period  of  near 
twenty  years,  it  was  held,  that  the  record,  with  the  other  facts,  was  suffi- 
cient to  charge  the  subsequent  mortgagee  with  notice  of  such  prior  mort- 
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gage,  and  that  it  was  intended  to  be  upon  the  same  land  mortgaged  to 
them.     Bent  v.  Coleman  et  al.  364. 

As  TO  UNRECORDED  MORTGAGE. 

3.  Generally.  Actual  notice,  or  circumstances  which  will  excite  sus- 
picion, and  which,  when  pursued  to  the  source  to  which  they  point,  lead 
to  notice,  is  equally  sufficient  to  charge  a  purchaser  with  notice  as  an 
recorded  instrument.     JEtna  Life  Ins.  Co.  v.  Ford,  252. 

4.  Any  fact  or  circumstance  that  tends  to  give  notice  or  informs  a 
party  that  there  is  an  incumbrance  upon  land,  is  sufficient  to  charge  him 
with  notice  of  its  existence.  Where  such  information  comes  to  the  knowl- 
edge of  a  purchaser  or  subsequent  incumbrancer,  the  law  requires  him  to 
pursue  it  until  it  leads  to  notice.     Ibid.  252. 

5.  From  recitals  in  deed  under  which  one  claims.  Where  an  administra- 
tor's deed  for  land  sold  under  decree  of  court  recited  the  decree,  which 
required  the  sale  to  be  made  for  ten  per  cent  cash  in  hand,  and  the  bal- 
ance on  a  credit  of  twelve  months,  taking  the  purchaser's  note,  secured  by 
mortgage  on  the  premises  sold,  and  the  deed  also  recited  that  the  pur- 
chaser had  complied  with  the  terms  of  sale,  it  was  held,  that  such  recitals 
in  the  administrator's  deed,  which  was  recorded,  was  sufficient  notice  to 
any  one  dealing  with  such  purchaser  of  the  existence  of  an  um*ecorded 
mortgage  given  by  such  purchaser  to  the  administrator.     Ibid.  252. 

Possession  of  land. 

6.  As  notice.  Where  the  grantors  of  real  estate  remain  in  its  posses- 
sion, all  persons  purchasing  the  same  from  the  grantee  are  chargeable 
with  notice  of  all  the  claims  of  the  grantors,  both  legal  and  equitable,  and 
if  the  original  conveyance  is  procured  by  fraud  and  deceit,  such  purchas- 
ers are  held  to  notice  of  such  fact,  and  can  not  be  pi*otected  as  innocent 
purchasers.      White  et  al.  v.   White  et  al.  460. 

Taking  testimony  before  master — infants/ 

7.  Guardian  ad  litem  should  have  notice.  When  testimony  is  taken  be- 
fore a  master  in  chancery,  as  to  material  facts,  upon  a  reference,  without 
any  notice  to  the  guardian  ad  litem,  of  infant  defendants,  it  is  not  admissi- 
ble as  against  the  infant,  for  want  of  notice.     Boyer  et  al.  v.  Boyer,  447 

On  removal  of  an  administrator. 

8.  Waiver  as  to  sufficiency  of  notice.  Where  the  administrator  of  an  es- 
tate appears,  on  a  notice  of  proceedings  in  the  county  court  for  his  removal, 
by  a  creditor,  and  obtains  time,  and  finally  appeals  from  the  order  of  the 
county  court,  he  can  not  be  allowed  to  insist  that  the  notice  of  the  pro- 
ceeding was  insufficient.  The  sufficiency  of  the  notice  becomes  wholly 
immaterial  in  such  case.     Ferris  v.  Ferris,  452. 

AS  TO  RESCISSION  OF  CONTRACT. 

9.  What  sufficient  notice  thereof     See  CONTRACTS,  21. 
44—89  III 
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NOTICE.      Continued. 
Permanent  surveys. 

10.  Of  the  notice  required,  and  the  service  thereof.  See  PERMANENT 
SURVEYS,  1,  2,  3. 

To  terminate  tenancy. 

11.  Sufficiency  of  notice  for  that  purpose.  See  LANDLORD  AND  TEN- 
ANT, 2. 

Landlord's  lien. 

12.  Who  chargeable  with  notice  thereof.     See  LIENS,  6. 
On  appointment  op  receiver. 

13.  After  decree  of  foreclosure  and  sale — of  the  notice  required.  See  RE- 
CEIVERS, 2. 

Insurance  agents. 

14.  When  notice  to  agent  is  notice  to  the  company.  See  INSURANCE, 
1,  3. 

OFFICE  AND  OFFICERS. 
City  treasurer. 

1.  Appointment — confirmation.  The  appointment  of  one  to  the  office  of 
city  treasurer,  under  a  law  which  requires  a  confirmation  by  the  city 
council,  gives  the  appointee  no  right  to  the  office  without  such  confirma- 
tion  by   the  proper  and  legal  city  council.     People  ex  rel.   Winstanley  v. 

Weber,  347. 
Officer  de  facto. 

2.  While  the  acts  of  an  officer  de  facto  are  valid  in  so  far  as  the  rights 
of  the  public  are  involved,  or  the  rights  of  third  persons  having  an  interest 
in  them  are  conceimed,  yet  if  a  party  sues  or  defends  in  his  own  right  as 
a  public  officer,  it  is  not  sufficient  that  he  be  merely  an  officer  de  facto,  but 
he  must  be  an  officer  de  jure.     Ibid.  347. 

Sheriff.  • 

3.  Liability  on  his  bond,  generally.     See  OFFICIAL  BONDS,  1. 

4.  For  taking  insufficient  security  on  replevin  bond.     Same  title,  2. 

5.  For  not  returning  replevin  bond.     Same  title,  3. 
Deposit  of  money  by  sheriff. 

6.  For  whose  benefit  it  will  be  held.     See  DEPOSIT,  1. 
Arresting  criminal  in  another  county. 

7.  Constable  not  bound  to  go  out  of  his  own  county.  See  FEES  AND 
SALARIES,  1. 

Taking  fees  in  excess  of  statutory  limit. 

8.  Whether  penalty  incurred,  where  officer  goes  to  a  foreign  county.  Same 
title,  1. 

Erroneous  decree. 

9.  As  a  protection  to  an  officer.     See  DECREE,  2. 
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OFFICIAL  BONDS. 
Sheriff. 

1.  Liability  generally.  By  the  common  law,  the  sheriff  and  his  sureties 
are.  answerable  on  his  official  bond  for  all  delinquencies,  independent  of 
the  statute,  and  the  act  of  1874  giving  an  action  on  his  bond  but  declares 
what  the  law  was  before  its  passage.  The  People,  use,  etc.  v.  Robinson 
et  al.  159. 

2.  For  taking  insufficient  security  on  replevin  bond.  Where  a  sheriff,  in 
accepting  a  surety  in  a  replevin  bond,  makes  inquiry  of  the  neighbors  and 
of  reliable  men  who  know  the  surety,  and  of  the  assessor,  as  to  his  cir- 
cumstances, and  administers  an  oath  to  the  surety,  the  effect  of  which 
satisfies  the  sheriff  he  is  good  for  the  amount  of  the  bond,  the  sheriff  will 
not  be  liable  upon  his  official  bond  for  taking  insufficient  security.  The 
officer  is  not  an  insurer  of  the  solvency  of  the  surety.     Ibid.  159. 

3.  For  not  returning  replevin  bond.  A  replevin  bond  being  taken  as  well 
for  the  benefit  of  the  defendant  in  replevin  as  for  indemnity  to  the  officei*, 
it  is  the  imperative  duty  of  the  officer  to  return  it  with  the  writ  into 
court,  so  as  to  afford  the  defendant  a  chance  to  require  additional  security; 
and  failing  in  this,  the  officer  is  liable  to  the  defendant  for  any  damages 
he  may  sustain  in  consequence  of  the  omission.     Ibid.  159. 

ORDINANCES. 

Whether  admissible  in  evidence. 

1.  Preliminary  proof  required.  Where  an  ordinance  of  a  town  is  ob- 
jected to  as  incompetent  evidence,  the  prosecution  must  show,  or  offer  to 
show,  that  the  town  had  authority  to  pass  the  same,  and  if  the  charter 
requires  its  adoption  by  a  vote  of  the  voters  of  the  town,  and  its  publica- 
tion in  a  certain  way  before  it  takes  effect,  these  must  be  proved  before  it 
can  be  received.     Schott  v.  The  People,  195. 

2.  Where  a  town  charter  makes  it  the  duty  of  the  clerk  of  the  town, 
immediately  after  the  passage  of  any  ordinance  affecting  the  public,  to 
post  up  copies  thereof,  one  in  each  district,  ten  days  before  the  same  takes 
effect,  this  is  mandatory  and  can  not  be  dispensed  with,  and  without  proof 
of  such  vote  and  publication  an  ordinance  is  not  admissible  in  evidence 
if  objected  to.     Ibid.  195. 

3.  The  statute  construed.  The  section  of  chapter  51,  Revised  Statutes 
of  1874,  which  provides  that  papers,  entries,  records  and  ordinances  of 
any  city,  town,  etc.,  may  be  proved  by  a  copy  thereof,  certified  under  the 
hand  of  the  clerk,  or  the  keeper  thereof,  etc.,  does  not  dispense  with  proof 
that  the  ordinance  was  submitted  to  a  vote  of  the  people  and  adopted, 
when  so  required  by  the  charter  of  a  town,  nor  that  it  had  been  published 
as  required  by  law.  Its  only  effect  is  to  dispense  with  the  production  of 
the  original  by  making  the  copy  evidence,  which  proves  no  more  than  the 
original  would,  if  produced.     Ibid.  195.  , 
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4.  Power  of  the  legislature.  It  is,  doubtless,  competent  for  the  legisla- 
ture to  enact  that  the  simple  production  of  an  ordinance,  or  a  copy  thereof, 
shall  be  prima  facie  evidence  that  every  step  has  been  taken  with  refer- 
ence to  it,  essential  to  make  it  valid.     Ibid.  195. 

5.  Presumption.  Municipal  corporations  exercise  only  delegated  and 
limited  powers,  and  in  the  absence  of  statutory  authority  to  that  effect, 
courts  are  authorized  to  indulge  in  no  presumptions  in  favor  of  the  valid- 
ity of  their  ordinances.     Ibid.  195. 

6.  Booh  of  ordinances  prima  facie  evidence  of  adoption.  The  book  of 
ordinances  of  a  village  incorporated  under  the  general  law,  containing  an 
ordinance  alleged  to  have  been  violated,  is  prima  facie  evidence  of  its 
passage.     Barr  v.   Village  of  Auburn,  361. 

7.  Proof  as  to  passage  of  ordinance  by  requisite  majority.  Section  41  of 
the  general  law  for  the  incorporation  of  villages,  etc.,  provides  that  "  the 
yeas  and  nays  shall  be  taken  upon  the  passage  of  all  ordinances,  *  *  * 
which  shall  be  entered  on  the  journal  of  its  proceedings;  and  the  concur- 
rence of  a  majority  of  all  the  members  elected  in  the  city  council  shall  be 
necessary  to  the  passage  of  any  such  ordinance."  The  board  of  trustees 
of  a  village  incorporated  under  this  act  consisted  of  six  members.  The 
journal  of  the  proceedings  of  the  board  showed  that  only  one  member, 
naming  him,  was  absent  from  the  meeting  of  the  board  at  which  a  certain 
ordinance  was  alleged  to  have  passed,  and  contained  this  entry:  "On 
motion  of  (one  of  the  members),  the  following  ordinance  (the  one  in  ques- 
tion) was  unanimously  adopted."  It  was  held,  the  showing  of  the  journal 
was  sufficient  in  regard  to  the  proper  passage  of  the  ordinance.    Ibid.  361. 

ORDINANCE  OF  1787. 

As  TO  THE  CONVEYANCE  AND  DEVISE  OF  PROPERTY. 

1.  In  Vince?ines,  the  Kaskaskias,  etc.  The  second  section  of  the  ordinance 
of  1787,  preserving  to  the  French  and  Canadian  inhabitants  of  Vincennes 
and  the  Kaskaskias,  and  neighboring  villages,  etc.,  their  laws  and  cus- 
toms then  in  force  relative  to  the  descent  and  conveyance  of  property,  did 
not  compel  them  to  devise  and  convey  property  in  accordance  with  their 
laws  and  customs,  and  wills  and  conveyances  executed  by  them  in  accord- 
ance with  the  requirements  of  the  act  of  1787  and  'the  common  law  are 
unquestionably  valid.     Lavalle  v.  Strobel,  370. 

OUTSTANDING  TITLE.     See  EJECTMENT,  3,  4. 

PARENT  AND  CHILD. 

Liability  for  goods,  etc.,  furnished  the  child. 

1.  An  express  promise,  or  circumstance  from  which  a  promise  can  be 
inferred,  is  indispensably  necessary  in  order  to  bind  the  parent  for  neces- 
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Liability  for  goods,  etc.,  furnished  the  child.      Continued. 

saries  furnished  his  infant  child  by  a  third  person.     Schunckle  v.  Bier- 
man,  454. 

2.  Where  an  infant  daughter,  without  her  father's  knowledge,  went  to 
the  house  of  the  plaintiff,  where  her  mother  was  staying  wrongfully  and 
against  the  husband's  wish,  to  see  her  mother  and  take  her  some  clothes, 
and  the  plaintiff  would  not  let  her  return,  but  hid  her  away  in  a  bedroom, 
and  when  the  father  went  in  search  of  her,  told  him  he  did  not  know  where 
she  was,  it  was  held,  that  the  plaintiff  was  not  entitled  to  recover  of  the 
father  for  the  board  and  lodging  of  the  daughter.     Ibid.  454. 

PAROL  EVIDENCE.     See  EVIDENCE,  4  to  11;  INDORSEMENT,  4. 

PARTIES. 

On  bill  to  foreclose.. 

1.  A  bill  to  foreclose  a  mortgage  should  be  brought  in  the  name  of  the 
equitable  owner  of  the  notes,  and  not  in  the  name  of  the  payee  for  his 
use,  but  the  objection  that  it  is  brought  in  the  payee's  name,  should  be 
urged  in  the  court  below  to  afford  an  opportunity  to  obviate  it  by  amend- 
ment.    Irish  et  al.  v.  Sharp  el  al.  use,  etc.  261. 

Upon  bill  to  enjoin  a  judgment. 

2.  A  bill  in  the  name  of  Valentine  Rabberman  to  enjoin  the  collection 
of  a  judgment  against  Frederick  Rabberman,  is  fatally  defective,  failing 
to  show  any  equity.     Rabberman  v.  Hause  et  al.  209. 

In  suit  for  partition. 

3.  An  agreement  whereby  one  agrees,  at  his  own  cost  and  expense,  to 
recover  and  reinvest  a  claimant  with  the  possession  of  land  adversely 
occupied,  and  the  claimant,  in  consideration  thereof,  undertakes,  when 
that  shall  be  done,  to  convey,  by  quitclaim,  two-thirds  of  his  interest  to 
the  other,  is  champertous  and  void,  and  such  other  person  is  not  a  neces- 
sary party  to  a  suit  by  the  claimant  for  partition  of  the  land.  Coleman 
v.  Billings  et  al.  183. 

In  trespass. 

4.  Several  wrong-doers  are  jointly  or  severally  liable.     See  TRESPASS,  2. 
Dismissal  as  to  one  of  several  defendants. 

5.  In  trespass — what  amounts  to  such  dismissal.     See  PRACTICE,  28. 

PARTITION. 

Of  the  mode  of  making  partition. 

1.  By  verbal  agreement — before  passage  of  the  Statute  of  Frauds.  Before 
the  adoption  of  the  Statute  of  Frauds,  a  partition  of  lands  made  by  verbal 
agreement  was  binding,  if  followed  by  livery  seizin,  and  an  agreement  in 
writing  to  make  partition  had  the  same  effect  as  an  actual  partition  at 
law.     Lavalle  v.  Slrobel,  370. 
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2.  Partition  of  common  lands  by  plat  laying  off  the  same  into  toxon  lots. 
Where  persons  having  a  common  interest  in  lands,  appointed  agents  with 
power  to  lay  off,  survey  and  plat  a  part  of  such  lands  into  a  town,  and 
when  thus  platted,  to  divide  the  lots  among  the  several  claimants  accord- 
ing to  their  respective  interests,  which  was  done,  and  each  claimant's 
name  was  written  upon  the  lot  assigned  to  him,  it  was  held  that  this  was 
a  valid  partition,  and  that  the  plat  when  recorded  passed  the  title  in  sev- 
eralty to  the  persons  whose  names  were  so  written  upon  the  lots  in  the 
plat,  as  to  the  lot  or  lots  upon  which  his.  or  their  names  were  affixed,  and 
an  act  of  Congress  confirming  the  plat  and  distribution  made  was  held  to 
pass  the  legal  title  to  the  several  distributees,  if  it  was  then  in  the  Gov- 
ernment.    Lavalle  v.  Strobel,  370. 

Deeds  of  partition — presumption. 

3.  After  acquiescence  in  a  partition  of  lands  for  a  great  period  of  time 
without  any  question  of  its  validity,  it  will  be  presumed,  if  necessary  to 
sustain  the  same,  that  proper  partition  deeds  were  executed  by  the  par- 
ties in  interest.     Ibid.  370. 

Advancement — hotchpot. 

4.  Where  advancements  are  shown  to  have  been  made  by  an  ancestor 
in  his  lifetime  to  his  children,  of  unequal  values,  on  bill  for  partition  of 
real  estate  inherited  from  such  ancestor  it  is  proper  for  the  court  first  to 
find  the  value  of  each  advancement,  and  require  the  same  to  be  brought 
into  hotchpot.     Pigg  ei  al.  v.  Carroll  et  al.  205. 

5.  The  date  of  an  advancement  is  the  time  when,  in  fact,  it  was  made 
and  possession  taken  under  it,  and  not  the  date  of  the  deed  made  subse- 
quent thereto  conveying  the  property,  which  is  but  the  fulfillment  of  the 
ancestor's  bounty,  and  relates  back  to  the  time  when  the  gifts  were  in 
fact  made,  and  its  value  should  be  estimated  from  the  time  possession  was 
taken  by  the  donee.     Ibid.  205. 

Solicitor's  fees. 

6.  Whether  properly  allowed,  Where  a  suit  for  the  partition  of  land  is 
not  amicable,  but  is  contested,  it  is  error  to  allow  solicitor's  fees  in  the 
case,  but  the  decree  is  not  void,  if  the  court  has  jurisdiction.  Stempel  v. 
Thomas,  146.   • 

PARTNERSHIP. 

Persons  becoming  partners  after  bailment. 

1.  Liability  to  bailor.  Where  a  party  stores  grain  in  the  cribs  of  one 
buying  grain  for  himself,  but  which  grain  is  simply  taken  for  storage 
and  not  mixed  with  other  grain  of  the  bailee,  and  the  bailee  afterwards, 
upon  entering  into  partnership  with  others  in  the  grain  business,  receives 
credit  for  the  grain  so  stored  with  him  as  so  much  capital,  the  title  to  the 
corn  will  not  pass  to  them,  as  in  the  case  of  a  purchase  from  a  warehouse" 
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man  when  the  corn  stored  is  commingled  with  other  grain,  but  the  firm 
will  sustain  the  same  relation  to  the  bailor  as  the  original  bailee,  and  on 
a  sale  of  such  corn  by  the  firm  all  its  members  will  be  liable  to  the  bailor 
for  the  proceeds.     Rankin  et  al.  v.  Shephardson,  445. 

As  TO  CHARACTER  OF   INDEBTEDNESS. 

2.  Whether  debt  is  of  firm  or  partner.  Where  money  is  lent  to  one  part- 
ner and  not  to  the  firm,  the  fact  that  the  several  members  of  the  firm  sign 
the  note  given  therefor,  does  not  make  the  note  a  partnership  transaction, 
nor  does  the  fact  that  the  partner  borrowing  applies  a  greater  part  of  the 
money  in  the  payment  of  the  partnership  indebtedness.  Lill  et  al.  Exrs. 
v.  Egan,  609. 

PAYMENT. 

Application  of  payments. 

1.  Where  no  direction  is  given.  Where  a  party  sends  money  to  his  cred- 
itor, which  he  says  he  designed  to  be  applied  on  a  particular  note,  but 
gives  no  direction  to  that  effect,  the  creditor  will  be  authorized  to  apply  it 
on  other  indebtedness  against  the  debtor,  where  no  circumstances  are 
proven  showing  his  discretion  in  this  regard  was  exercised  unreasonably. 
Davis  Serving  Machine  Co.  v.  Buckles,  237. 

Extinguishment  of  mortgage. 

2.  Whether  payment  will  have  that  effect.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  3. 

Of  payment  to  an  agent. 

3.  Whether  obligatory  on  the  principal.     See  AGENCY,  5,  6,  7. 

PERMANENT  SURVEYS. 

Of  the  notice,  and  service  thereof. 

1.  Notice  required — as  original  process.  The  statute  authorizing  the 
court  to  appoint  a  commission  to  ascertain  and  establish  lines  and  corners 
of  land  which  are  lost  or  are  in  dispute,  requires  a  notice  in  writing  to 
be  served  on  the  defendant,  of  the  application,  and  this  notice  must  be 
regarded  as  the  original  process  to  bring  the  defendant  into  court.  Lee 
et  al.  v.  Fox  et  al.  226. 

2.  By  whom  notice  to  be  served.  The  notice  of  the  filing  of  an  applica- 
tion for  the  appointment  of  a  commission  to  survey  lands  and  establish 
the  corners,  etc.,  being  in  the  nature  of  process,  can  not  be  served  on  the 
defendant  by  one  of  the  petitioners,  and  if  so  served  the  service  is  void, 
and  confers  no  jurisdiction  on  the  court  over  the  defendant.     Ibid.  226. 

3.  Want  of  service  of  notice  not  cured  by  service  of  scire  facias.  As  the 
defendant,  in  such  case,  is  entitled  to  service  of  notice  before  the  petition 
is  filed,  so  as  to  have  an  opportunity  of  answering  the  same  and  contest- 
ing every  step  in   the  case,  the  service  of  a  scire  facias  on  him  after  the 
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survey  has   been  made  and  reported,  and  before  final  decree,  is  not  suffi- 
cient to  give  the  court  jurisdiction    to   enter  an   order  confirming   the 
report  of  the  commission.     Lee  et  al.  v.  Fox  et  al.  226. 
Repeal  of  statute. 

4.  Saving  clause  in  respect  to  pending  proceedings.  The  saving  clause  in 
the  last  section  of  the  act  repealing  the  act  of  1869  for  establishing  lost 
and  disputed  corners  and  lines  of  land,  has  no  application  to  a  case  pend- 
ing at  the  time  of  the  repeal,  when  the  defendant  has  not  been  brought  into 
court  by  the  service  of  notice,  or  when  the  service  is  a  nullity,  as  being 
served  by  one  of  the  petitioners.  In  such  a  case  there  is  no  suit  pending 
to  be  saved  from  the  effect  of  the  repeal.     Ibid.  226. 

PLEADING. 

Whether  contract  must  be  specially  declared  on. 

1.  And  when  recovery  may  be  had  on  the  common  counts.  See  PLEADING 
AND  EVIDENCE,  8,  9,  10. 

What  must  be  specially  pleaded. 

2.  And  what  may  be  proven  under  the  general  issue.  See  PLEADING 
AND  EVIDENCE,  11. 

Plea  in  abatement. 

3.  Must  be  verified  by  affidavit.     See  ABATEMENT,  1. 

PLEADING  AND  EVIDENCE. 

As  TO  JOINT  LIABILITY. 

1.  As  partners.  Defendants  described  in  the  declaration  as  partners, 
or  as  doing  business  under  a  firm  name,  are  jointly  liable  to  one  who  ad- 
vances or  pays  money  for  them  upon  a  dispatch  in  the  firm  name  request- 
ing such  payment,  where  the  partnership  or  joint  liability  is  not  put  in 
issue.     Mulhall  et  al.  v.  Gillespie,  346. 

2.  If  the  joint  liability  of  the  defendants  is  proved,  it  is  not  material 
whether  they  are  described  in  the  declaration  as  partners,  and  a  recovery 
may  be  had.     Ibid.  346. 

Allegations  and  proofs. 

3.  In  respect  to  an  alleged  former  adjudication.  In  an  action  of  replevin 
by  A  against  B,  the  latter  pleaded  that  as  an  acting  constable  he  levied 
on  the  goods  as  the  property  of  C,  on  a  writ  of  attachment  issued  by  a 
justice  of  the  peace  in  a  suit  by  D  against  C,  and  that  in  such  suit  A  had 
impleaded  him,  the  defendant,  in  an  action  or  interpleader  for  the  wrong- 
ful taking  and  detaining  the  same  property,  and  that  the  issues  were 
found  against  the  plaintiff  in  such  suit:  Held,  that  the  record  of  the  suit 
of  D  against  C  could  not  be  admitted  in  evidence  to  sustain  the  plea,  as 
the  defendant  was  not  a  party  to  the  suit  before  the  justice,  and  that  the 
variance  was  fatal.      Cavener  v.  Shinkle,  161. 
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4.  As  to  question  of  title  under  plea  of  property  in  another,  in  replevin. 
In  a  suit  upon  a  replevin  bond  given  in  a  suit  in  which  a  return  of  the 
property  replevied  was  ordered,  the  defendants  pleaded  property,  and  that 
the  merits  of  the  suit  had  not  been  tried,  to  which  the  plaintiff  replied 
property  in  another  as  landlord,  who  only  had  a  lien  upon  the  property 
for  rent,  and  it  was  held,  that  as  the  recovery  was  only  for  the  amount  of 
the  rent  due,  there  was  no  force  in  the  objection  that  the  landlord  was 
not  the  owner,  but  only  entitled  to  a  lien  on  the  property.  Hunter  et  al. 
v.   Whitfield,  229. 

5.  On  indictment  for  murder — as  to  the  name  of  the  person  alleged  to  have 
been  killed.     See  CRIMINAL  LAW,  18. 

6.  Evidence  must  have  a  foundation  in  pleadings.  In  an  action  upon  an 
administrator's  bond,  evidence  to  prove  the  administrator's  neglect  of  duty 
by  failing  to  collect  debts  due  the  estate,  by  judgment,  by  persons  solvent 
and  of  whom  the  money  could  have  been  collected,  is  inadmissible,  unless 
the  declaration  contains  a  breach  averring  such  neglect  of  duty,  and  if 
admitted,  should  be  excluded,  on  motion.  People,  use,  etc.  v.  Hunter  et  al. 
392. 

7.  In  chancery,  if  a  complainant  recovers,  it  must  be  according  to  the  case, 
and  upon  the  grounds  made  in  his  bill.  Thus,  where  an  administrator's  sale 
of  land  is  sought  to  be  set  aside  on  the  grounds  that  the  sale  was  made 
by  an  agent,  in  the  absence  of  the  administrator,  and  for  fraud  in  pre- 
venting competition  among  bidders  at  the  sale,  the  sale  can  not  be  im- 
peached for  want  of  jurisdiction  in  the  court  to  order  the  sale.  Kellogg 
v.  Wilson,  357. 

Recovery  under  the  common  counts. 

8.  And  when  a  special  count  is  necessary.  Under  a  count  for  work  and 
labor,  and  materials  furnished,  and  for  money  paid,  laid  out  and  expended, 
and  for  money  had  and  received,  the  plaintiff  can  not  recover  for  work 
done  for  a  third  person  by  showing  that  the  defendant  represented  that 
he  held  the  money  to  pay  for  the  same,  and  promised  to  pay  the  same 
upon  completion  of  the  work,  and  that,  relying  on  such  assurance,  the 
plaintiff  did  complete  the  work.  To  recover  on  such  a  state  of  fact,  a 
special  count  is  necessai'y,  showing  facts  which  estop  the  defendant  from 
denying  the  truth  of  his  representations.  Maxwell  v.  Longenecker  et  al. 
102. 

9.  Where  a  person  leaves  money  with  another,  with  directions  to  apply 
the  same  as  premiums  on  life  insurance  for  him,  the  person  receiving  the 
money  having  no  vested  interest  therein,  the  one  so  making  the  deposit 
may,  at  any  time  before  the  directions  are  acted  upon,  demand  its  return, 
and  upon  refusal,  recover  under  the  counts  for  money  had  and  received, 
to  his  use.     Newcomb  v.  Launtz,  144. 
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10.  But  if  money  is  left  with  an  insurance  agent,  to  be  applied  as  pre- 
miums on  risks  of  life  insurance  by  the  agent,  as  a  mode  of  compensating 
him  for  procuring  a  large  loan  of  money  from  the  insurance  company  the 
.agent  represents,  the  agent  will  have-a  vested  interest  in  the  money,  and 
the  person  so  depositing  the  same  can  not,  of  his  own  volition,  and  with- 
out the  agent's  consent,  abrogate  the  contract,  and  recover  back  the  money 
under  the  common  counts  in  assumpsit.  His  rights,  if  any,  must  be  en- 
forced under  the  special  contract.     Newcomb  v.  Launiz,  144. 

Evidence  under  the  general  issue. 

11.  A  failure  or  partial  failure  of  consideration  of  a  note  sued  on  must 
be  specially  pleaded,  to  enable  a  party  to  make  that  defense.  Evidence 
of  it  is  not  admissible  under  the  general  issue.  Schroer  ei  al.  v.  Wessell, 
113. 

POSSESSION. 

Extent  of  possession. 

1.  Possession  of  part  under  deed  extends  to  whole  tract  conveyed.  A  party 
who  enters  into  possession  of  land  under  a  conveyance,  though  from  a 
person  having  no- title,  is  presumed  to  have  entered  according  to  the  de- 
scription in  the  deed,  and  his  occupancy  of  a  part,  claiming  the  whole,  is 
construed  as  a  possession  of  the  entire  tract,  where  there  is  no  actual  ad- 
verse possession  of  the  part  not  so  occupied  by  him.  Coleman  v.  Billings 
et  al.  183. 

What  constitutes  possession. 

2.  Actual  residence  not  necessary.  Actual  residence,  either  by  the  party 
claiming  land  or  by  a  tenant,  is  not  indispensable  to  continued  possession 
or  occupancy.  If  there  is  continuous  dominion  manifested  by  continu- 
ous acts  of  ownership,  it  is  sufficient.     Ibid.  183. 

Notice  by  possession. 

3.  As  to  rights  of  party  in  possession.     See  NOTICE,  6. 

PRACTICE. 

Affidavit  of  claim. 

1.  After  default.  When  a  defendant  files  no  plea,  and  makes  no  ap- 
plication for  leave  to  file  a  plea,  but  suffers  a  default  to  be  taken,  he  can 
not  assign  for  error  the  refusal  of  the  court  to  strike  the  plaintiff's  affidavit 
of  claim  from  the  case.     Pinkel  v.  Domestic  Sewing  Machine  Co.  211. 

2.  When  it  is  evidence  of  amount  to  be  recovered.  See  ASSESSMENT  OF 
DAMAGES,  1. 

Affidavit  of  merits. 

3.  The  statute  applies  to  suit  on  appeal  bond.  The  statute  requiring  the 
defendant  to  file  an  affidavit  of  merits  with  his  pleas  in  any  suit  upon  a 
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contract  for  the  payment  of  money,  when  the  plaintiff  shall  have  filed 
with  his  declaration  an  affidavit  of  his  demand,  its  nature  and  amount, 
etc.,  embraces  a  suit  upon  an  appeal  bond,  it  being  a  contract  for  the  pay- 
ment of  money.     Mestling  et  al.  v.  Hughes,  389. 

4.  Whether  sufficient.  An  affidavit  filed  with  a  plea,  that  the  defendant 
verily  believes  he  has  a  good  defense  to  the  suit  upon  the  merits,  to  the 
whole  of  the  plaintiff's  demand,  being  in  conformity  with  the  statute, 
is  a  sufficient  answer  to  a  motion  for  a  speedy  trial  of  the  cause  out  of  its 
order  on  the  docket,  but  if  the  defendant  files  another  affidavit  in  answer 
to  the  motion,  setting  up  the  facts  relied  upon  as  a  defense,  the  burden  is 
thrown  upon  him  to  state  such  facts  as  the  court  can  see  constitute  a  meri- 
torious defense.     Eberhart  v.  Page,  550. 

5.  How  to  take  advantage  of  failure  to  file  the  same.  The  usual  way  of 
taking  advantage,  under  the  Practice  act,  of  the  want  of  an  affidavit  of 
merits  accompanying  the  defendant's  plea,  where  the  plaintiff  has  made 
an  affidavit  of  his  claim,  is  by  motion  for  judgment  as  in  case  of  a  default, 
or  to  strike  the  plea  from  the  files.     Braidwood  v.   Weiller,  606. 

Where  part  of  the  counts  are  defective. 

6.  Direction  as  to  finding.  Where  two  of  the  three  counts  in  a  declaration 
are  clearly  so  defective  that  the  facts  stated  in  either  of  them  are  insuffi- 
cient to  sustain  a  recovery,  a  charge  to  the  jury  that  if  the  plaintiff  has 
proven  the  averments  in  any  one  count  they  should  find  for  the  plaintiff, 
is  erroneous.     Grand  Tower  Manufac.  and  Trans.  Co.  v.  Ullman,  244. 

Excluding  evidence. 

7.  There  is  no  error  in  excluding  evidence  after  its  introduction,  when  it  does 
not  tend  to  prove  the  issue,  but  if  it  tends  to  prove  the  defense  interposed, 
it  must  be  left  for  the  jury  to  pass  upon,  and  it  is  error  to  exclude  it. 
Smith  v.  Nevlin,  193. 

Filing  additional  pleas. 

8.  Where  sufficient  cause  is  shown,  by  affidavit,  to  file  an  additional 
plea,  verified  by  affidavit,  to  put  in  issue  the  fact  of  the  guaranty  of  the 
note,  it  is  an  abuse  of  discretion  not  to  allow  it.     Eberhart  v.  Page,  550. 

Trying  cause  out  of  its  order  on  the  docket. 

9.  Under  the  five-days  rule — waiver.  Where  a  defendant  goes  to  trial, 
without  objection,  before  the  cause  is  reached  on  the  regular  call  of  the 
docket,  under  the  five-days  rule,  and  interposes  all  the  defense  he  claims 
to  have,  he  waives  all  objection  to  advancing  the  cause  and  trying  it  out 
of  its  order.     Munson  v.  Adams  et  al.  450. 

10.  The  " five-day  rule"  of  the  Superior  Court  of  Cook  county,  whereby 
a  cause  may  be  brought  to  a  speedy  trial  before  it  is  reached  on  the  regu- 
lar call  of  the  docket,  upon  the  affidavit  of  the  plaintiff's  attorney,  is  void, 
as  being  inconsistent  with  the  general  Practice  act,  and  it  is  error  to  take 
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up  and  dispose  of  a  case,  under  such  rule,  out  of  its  order  on  the  docket, 
against  the  defendant's  objection.     Braidwood  v.  Weiller,  606. 
Production  or  papers. 

11.  Notice  required.  A  motion  to  require  the  plaintiff  to  produce  a 
paper  containing  the  dates  when  work  was  done  by  him,  etc.,  is  properly 
denied,  when  it  is  not  made  to  appear  that  reasonable  notice  to  produce 
the  same  had  been  given.  Cairo  and  St.  Louis  Railroad  Co.  ei  al.  v.  East- 
erly, Adm'r,  156. 

Time  to  object. 

12.  A  mere  formal  objection  to  a  deposition,  such  as  a  slight  mistake 
in  the  corporate  name  of  the  defendant,  must  be  urged  by  motion  to  sup- 
press, before  the  case  is  called  for  trial.  After  trial,  the  objection  comes 
too  late.     Merchants'  Despatch  Trans.  Co.  v.  Leysor,  43. 

13.  As  to  competency  of  evidence.  This  court  will  not  inquire  whether 
declarations  of  an  agent  are  competent  to  establish  a  promise  to  pay, 
where  the  record  fails  to  show  that  the  other  party  objected  to  the  intro- 
duction of  evidence  of  them.     Ibid.  43. 

14.  The  admission  of  improper  evidence  on  a  trial  can  not  be  urged  as 
error  when  the  record  fails  to  show  it  was  objected  to  at  the  time  it  was 
offered.     Merchants'  Despatch  Trans.  Co.  v.  Joesting  et  al.  152. 

15.  As  to  insufficiency  of  appeal  bond  on  appeal  from  justice  of  the  peace. 
See  APPEAL  BONDS,  4. 

16.  That  bill  to  foreclose  is  not  brought  in  the  name  of  the  proper  person. 
See  PARTIES,  1. 

When  specific  objection  must  be  made. 

17.  Where  the  certificate  of  the  acknowledgment  of  a  chattel  mortgage  does 
not  show  in  what  town  the  justice  taking  the  same  holds  his  office,  and 
there  is  no  proof  that  the  mortgagor  resides  in  the  same  town,  unless  a 
specific  objection  is  made  in  the  court  below  for  the  want  of  such  proof, 
when  it  is  sought  to  introduce  the  mortgage  in  evidence,  so  as  to  afford  an 
opportunity  of  removing  the  same  by  further  evidence,  it  can  not  be  urged 
in  this  court.     Harvey  v.  Dunn,  585. 

18.  If  the  admission  of  evidence  is  objected  to  because  no  foundation  is 
laid  in  the  pleadings,  as  in  an  answer,  the  objection  must  be  specific  and 
not  general,  so  as  to  afford  an  opportunity  to  obviate  it  by  amendment. 
It  can  not  be  specifically  urged  here  for  the  first  time.  Stookey  v.  Stookey 
et  al.  40. 

19.  As  to  answers  giving  a  mere  legal  opinion.  The  opinion  of  a  witness 
given  in  a  deposition  as  to  the  liability  of  a  carrier  under  a  bill  of  lading, 
is  not  competent  testimony,  but  a  specific  objection  should  be  made  to  the 
same  on  the  trial.  It  comes  too  late  when  made  in  this  court  for  the  first 
time.     Merchants'  Despatch  Trans.  Co.  v.  Leysor,  43. 
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Trial  by  the  court — presumption. 

20.  As  to  what  evidence  is  considered.  On  a  trial  by  the  court  without  a 
jury,  this  court  will  not  presume  that  the  admission  of  improper  evidence 
misled  the  court  below,  but  it  will  be  presumed  the  court  did  not  consider 
any  immaterial  or  improper  evidence  in  reaching  a  decision,  especially 
when  there  is  proper  evidence  to  justify  the  judgment.  Merchants'  Des- 
patch Trans.  Co.  v.  Jozsting  et  al.  152. 

Deciding  propositions  of  law. 

21.  On  trial  of  facts  by  the  court.  Where  the  plaintiff  is  entitled  to 
judgment  if  his  testimony  is  the  most  credible,  and  the  defendant  is  also 
entitled  to  judgment  if  his  evidence  is  believed,  depending  upon  the  facts 
as  to  the  defense,  it  is  not  error  for  the  court,  trying  the  case  without  a 

.  jury,  to  refuse  to  decide  whether  the  defendant's  propositions  submitted 
contain  correct  principles  of  law,  if  the  finding  can  not  change  the  judg- 
ment upon  the  facts.     Stowell  v.  Moore,  563. 

Remarks  of  the  judge. 

22.  In  making  his  rulings.  Expressions  of  the  judge  trying  a  criminal 
case,  in  regard  to  objections  raised,  though  not  strictly  accurate  state- 
ments of  the  law,  if  not  of  a  character  to  work  injury  to  the  defendant, 
are  not  error  of  sufficient  gravity  to  be  the  ground  of  reversal  where  no 
other  error  intervenes.     Beasley  v.  The  People,  571. 

Improper  memoranda  going  to  jury. 

23.  Obviated  by  instruction.  Where  a  plaintiff  allows  a  receipt  given 
by  him  to  go  to  the  jury  with  a  memorandum  written  on  its  back  in  the 
handwriting  of  the  defendant,  which  may  have  influenced  the  jury,  and 
which  he  might  have  discovered,  and  obviated  its  effect  by  instruction, 
the  improper  evidence  will  afford  no  ground  for  a  reversal,  as  being  ad- 
mitted through  his  want  of  proper  care.     Niccolls  v.  Foster,  386. 

Impeaching  verdict  of  jury. 

24.  By  affidavits  of  jurors.     See  JURY,  3. 
Special  verdict. 

25.  Whether  necessary.     See  VERDICTS,  1. 
Recovery  against  part  of  several  defendants. 

26.  In  an  action  for  tort  against  several,  the  plaintiff  may  recover  against 
so  many  of  the  defendants  as  the  proof  shows  were  guilty  of  the  wrong, 
but  the  proof  failing  as  to  any  of  the  defendants,  those  against  whom 
there  is  no  evidence  are  entitled  to  a  verdict.  Jansen  et  al.  v.  Varnum 
et  al.  100. 

Action  ex  contractu  against  several. 

27.  A  joint  cause  of  action  must  be  shown.     See  JUDGMENTS,  1. 
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Dismissal  as  to  one  of  several  defendants. 

28.  What  will  so  operate.  Where  all  the  defendants  against  whom  a 
judgment  is  rendered,  in  trespass,  by  a  justice  of  the  peace,  except  one, 
appeal  to  the  circuit  court,  and  the  plaintiff  proceeds  to  a  trial  of  the  ap- 
peal as  to  those  appealing,  without  bringing  the  other  defendant  into 
court  by  service  of  process,  such  proceedings  will  operate  as  a  dismissal 
or  discontinuance  of  the  suit  as  to  such  defendant,  and  there  is  no  error. 
Callaghan  et  at.  v.  Myers,  566. 

Overruling  motion  for  new  trial  pro  forma. 

29.  The  parties  to  a  suit  at  law  have  a  right  to  the  decision  of  the 
judge  trying  the  case,  upon  a  motion  for  a  new  trial,  the  same  as  upon  all 
other  questions  arising,  and  the  practice  of  overruling  such  a  motion  pro 
■forma  is  anomalous,  and  should  not  be  indulged.  Penn,  Adm'r  v.  Oglesby, 
110. 

Amending  record  at  subsequent  term. 

30.  Power  of  the  court.  During  the  term  at  which  a  judgment  or  de- 
cree is  rendered,  the  court  has  control  over  the  record,  and,  for  cause 
appearing,  may  amend  its  judgments,  orders  or  decrees,  or  set  them  aside, 
but  after  the  term  has  expired,  it  has  no  power  to  make  any  substantial 
amendment  or  set  them  aside.     Becker  v.  Sauter,  596. 

31.  Where  the  court,  by  its  order,  finds  that  all  the  costs  have  been 
paid  in  an  action  of  ejectment,  and  awards  a  new  trial  under  the  statute, 
it  can  not,  at  a  subsequent  term,  review  its  decision,  and  set  aside  such 
order  upon  the  ground  the  costs  have  not  been  paid.     Ibid.  596. 

PRACTICE  IN  THE   SUPREME  COURT. 
Omission  to  file  abstracts  or  briefs. 

1.  Where  no  abstracts,  briefs  or  arguments  were  filed  in  a  capital  case, 
this  court,  notwithstanding  the  omission,  carefully  examined  the  record, 
and  failing  to  find  any  error,  the  judgment  below  was  affirmed,  fixing  the 
time  for  executing  the  sentence  of  death.     Burklow  v.  The  People,  123. 

What  may  be  assigned  as  error. 

2.  Shifting  grounds  upon  error.  Where  a  plaintiff,  filing  an  affidavit  of 
his  claim  with  his  declaration,  afterwards  proceeds,  by  affidavit,  for  a 
speedy  trial,  under  a  five-day  rule  which  is  void,  and  under  that  procures 
a  trial  of  the  cause  out  of  its  order,  he  can  not,  on  appeal  or  error,  change 
his  ground  and  insist  that  he  was  entitled  to  judgment  for  want  of  an 
affidavit  of  merits  to  the  defendant's  plea.     Braidwoodw.   Weiller,  606. 

3.      Granting  new   trial  in   ejectment — under    the  statute.      See    EJECT- 
MENT, 6. 
Error  will  not  always  reverse. 

4.  Of  erroneous  instructions.  Where  a  verdict  upon  which  a  judgment 
is  rendered  is  so  plainly  right  that  it  would   be  the  duty  of  the  court  to 


703 


PRACTICE  IN  THE  SUPREME  COURT. 

Error  will  not  always  reverse.      Continued. 

set  it  aside  if  it  had  been  otherwise,  this  court  will  not  reverse  for  errors 
in  instructions  to  the  jury.     Howe  Machine  Co.  v.  Ballweg,  318. 

5.  An  instruction  upon  a  branch  of  a  case  against  a  party  where  his 
evidence  ought  to  have  been  rejected,  even  if  not  technically  correct,  can 
work  no  harm,  and  is  no  ground  for  a  reversal.      Cavener  v.  Shinkle,  161. 

6.  Incompetent  witness.  The  admission  of  the  wife  of  a  party  as  a  wit- 
ness, whose  testimony  is  not  of  a  nature  to  injure  the  adverse  party,  is 
no  ground  for  reversal.     Bent  v.  Coleman  et  at.  364. 

7.  Evidence  given  under  general  issue  after  demurrer  improperly  sustained  to 
special  plea.  It  has  been  repeatedly  held  by  this  court,  that  when  matter 
is  specially  pleaded,  and  the  plea  held  bad  on  demurrer,  but  the  evidence 
is  let  in  and  the  defense  made  under  the  general  issue,  the  defendant  is 
not  injured  by  wrongfully  sustaining  a  demurrer  to  the  plea,  and  a  re- 
versal will  not  be  had.     Addems  v.  Suver,  482. 

8.  The  admission  of  evidence  denying  the  execution  of  a  note  by  one 
partner,  or  that  it  was  not  given  in  the  usual  course  of  business  of  the 
firm,  which  is  afterwards  excluded  by  an  instruction,  even  if  erroneously 
admitted,  can  work  no  injury,  and  is  not  ground  of  reversal.  Neither  is 
the  admission  of  evidence  which  could,  in  nowise,  have  influenced  the 
finding  of  the  jury.     Paris  and  Danville  Railroad  Co.  v.  Henderson  et  al.  8(5. 

Reversal  as  to  part. 

9.  At  laiv,  in  a  suit  against  several,  a  judgment  must  be  an  unit  as  to  all 
the  defendants,  and  can  not  be  reversed  as  to  a  part  of  them  and  affirmed 
as  to  the  others.     Jansen  et  al.  v.   Varnum  el  al.  100. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  Indorsement  in  blank  upon  promissory  note — presumption  as  to  character 
of  liability  assumed.     See  INDORSEMENT,  1,  3. 

2.  As  to  date  of  assignment  of  note  when  it  is  without  date.  See  ASSIGN- 
MENT, 2. 

3.  That  judgment  was  authorized  by  the  evidence.  See  EXCEPTIONS 
AND  BILLS  OF  EXCEPTIONS,  6. 

4.  On  trial  by  the  court — presumption  as  to  what  evidence  is  considered. 
See  PRACTICE,  20. 

5.  As  to  deeds  of  partition — when  presumed  to  have  been  made.  See  PAR- 
TITION, 3. 

6.  As  to  validity  of  town  ordinance.     See  ORDINANCE,  5. 
PRINCIPAL  AND  AGENT.     See  AGENCY. 
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PURCHASERS. 

Purchaser  pendente  lite. 

1.  Of  his  rights  as  against  others  holding  under  the  decree.  A  conveyance 
of  land  by  a  defendant  in  a  bill  in  chancery,  brought  for  the  specific  per- 
formance of  a  contract  to  convey  the  same  land,  during  the  pendency  of 
the  suit,  is  entirely  inoperative  as  against  any  rights  the  complainant  may 
establish.  Such  a  conveyance  would  be  entirely  subordinate  to  the  deed 
made  in  pursuance  of  the  final  decree  of  the  court.  Walker  et  al.  v.  Doug- 
las et  al.  425. 

Purchaser  without  notice. 

2.  When  not  protected  against  true  owner  on  sale  by  one  having  no  title.  A 
mere  naked  possession  in  a  vendor  will  not  hold  good  against  the  true 
owner,  and  the  latter  may  pursue  his  property  and  recover  it  from  a  pur- 
chaser without  notice,  when  he  has  done  nothing  to  estop  him  from  assert- 
ing his  title.  The  purchaser  must  look  to  his  vendor  on  the  implied  war- 
ranty of  title.     Klein  v.  Seibold,  540. 

3.  Where  a  husband  takes  the  personal  property  of  his  wife  and  sells 
the  same  to  a  third  person,  and  she  is  not  present  at  the  sale,  or  aiforded 
an  opportunity  to  give  notice  of  her  rights,  and  has  made  no  sale  to  her 
husband,  or  delivery  to  him  under  any  contract  of  sale,  she  will  not  be 
estopped  from  asserting  her  title  as  against  the  purchaser,  though  he 
had  no  notice  of  her  title.  A  vendor  usually  can  not  transfer  any  better 
or  greater  title  than  he  himself  holds.     Ibid.  540. 

Resisting  payment  of  purchase  money. 

4.  Generally.     See  VENDOR  AND  PURCHASER,  1  to  5. 
Purchaser  assuming  prior  mortgage. 

5.  Whether  payment  by  him  will  extinguish  mortgage.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  3. 

At  sale  by  executor. 

6.  Caveat  emptor  applies.     See  SALES,  7. 

PURCHASE  MONEY. 

Resisting  payment  thereof. 

Upon  what  conditions.     See  VENDOR  AND  PURCHASER,  1  to  5. 

QUI  TAM  PROCEEDING.     See  CRIMINAL  LAW,  10. 

QUO  WARRANTO. 

When  it  will  lie.     See  ELECTIONS,  5. 

RAILROADS. 

Road  in  hands  of  trustees. 

Liability  of  company  in  respect  to  transactions  had  with  the  trustees.  See 
TRUSTS  AND  TRUSTEES,  1. 
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RATIFICATION. 

As  TO  A  VOID  ELECTION. 

It  can  not  be  ratified.     See  ELECTIONS,  4. 
RECEIPT. 

As  EVIDENCE. 

A  receipt  in  full.  A  written  receipt  in  full  for  services  is  evidence  of 
the  highest  and  most  satisfactory  character,  and  to  do  away  with  its  force 
the  testimony  should  be  convincing.     Rosenmueller  et  al.  v.  Lampe,  212. 

RECEIVERS. 

Pending  suit  for  foreclosure. 

1.  A  court  of  chancery  may,  where  the  security  afforded  by  a  mort- 
gage is  inadequate  and  the  mortgagor  unable  to  pay  the  deficiency,  and  a 
foreclosure  proceeding  is  pending,  appoint  a  receiver  to  collect  the  rents 
and  profits  of  the  mortgaged  preiriises,  if  there  are  circumstances  of  fraud 
or  bad  faith  on  the  part  of  the  mortgagor,  or  other  facts  involved  which 
would  render  a  denial  of  the  relief  sought  inequitable  and  unjust.  Haas 
et  al.  v.  The  Chicago  Building  Society,  498. 

After  decree  and  sale. 

2.  Of  the  notice.  An  order  appointing  a  receiver  to  collect  the  rents 
and  profits  of  mortgaged  premises  after  final  decree  of  foreclosure  and 
sale,  should  not  be  entei*ed  without  due  notice,  if  notice  is  practicable,  to 
the  opposite  party  in  interest.  But  where  such  party  appears  and  resists 
the  order,  the  question  of  notice  does  not  arise.     Ibid.  498. 

3.  Whether  receiver  should  be  appointed.  As  the  necessity  for  the  appro- 
priation of  the  rents  and  profits  to  the  payment  of  the  mortgage  debt  may 
frequently  not  appear  until  after  both  decree  and  sale,  a  receiver  to  collect 
them  may  be  appointed  by  the  court  afterwards,  upon  a  proper  showing 
of  facts  and  circumstances  rendering  such  a  course  indispensably  neces- 
sary for  the  mortgagee's  protection,  and  equitable  and  just.  The  security 
is  not  exhausted  by  the  sale,  for  there  is  a  fund  included  in  it  which  is 
secondarily  liable, — the  rents  and  profits.  The  power,  however,  after 
decree  and  sale  should  only  be  exercised  in  extreme  cases  and  to  prevent 
palpable  wrong  and  injustice.     Ibid.  498. 

4.  Where  the  mortgage  debt,  as  found  by  the  decree,  was  $27,763.95, 
and  the  mortgagee  purchased  the  mortgaged  premises  for  $19,000,  which 
was  about  their  value,  and  there  were  three  prior  incumbrances,  amount- 
ing to  $5000,  and  a  mechanic's  lien  for  $335.65,  on  the  premises,  with 
several  years'  accumulated  interest  thereon,  and  the  mortgagor  allowed 
the  premises  to  be  sold  on  some  of  these  claims,  so  the  mortgagee  was 
forced  to  buy  them  in  to  protect  his  interests,  and  was  compelled  to  pay  a 
large  amount  of  taxes,  and  a  considerable  sum  for  insurance,  and  it 
appeared  that   the  mortgagor  had  no  ability  or  intention  to  redeem  the 
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RECEIVERS.     After  decree  and  sale.      Continued. 

property,  but  was  seeking  to  make  all  he  could  out  of  it  through  his  ten- 
ants in  possession,  and  render  it  of  as  little  avail  as  possible  to  the  mort- 
gagee, it  was  held,  that  the  court  did  not  err  in  appointing  a  receiver  to 
take  the  rents  and  profits.     Haas  et  al.  v.    Chicago  Building  Society,  498. 
Stockholders  in  insurance  company. 

5.  Their  liability  not  affected  by  appointment  of  receiver  for  the  company. 
See  INSURANCE  COMPANY,  1. 

RECOGNIZANCE. 

Setting  aside  forfeiture. 

1.  Temporary  absence  of  parly  from  court  room.  Where  a  defendant 
voluntarily  absented  himself  from  the  court  room  to  make  preparations 
for  procuring  the  attendance  of  a  witness  in  his  behalf,  and  while  so  ab- 
sent a  forfeiture  of  his  recognizance  was  taken,  and  the  cause  continued, 
and  his  affidavit  made  at  the  next,  term  to  set  aside  the  forfeiture  did  not 
show  there  was  a  necessity  for  his  absence,  and  no  steps  were  taken  to 
have  the  order  set  aside  at  the  term  it  was  entered,  it  was  held,  that  the 
court  properly  refused  to  set  aside  the  forfeiture  at  a  succeeding  term, 
and  this  though  the  principal  cognizor  was  subsequently,  upon  trial,  ac- 
quitted of  the  criminal  charge.     Hangsleben  et  al.  v.  The  People,  164. 

Surrender  of  principal  by  sureties. 

2.  Under  the  present  statute,  the  sureties  in  a  recognizance  may  be 
discharged,  upon  payment  of  costs,  on  surrendering  their  principal  at  any 
time  before  default  upon  the  bond  or  recognizance.  The  surrender  must 
be  made  before  judgment  of  forfeiture  is  entered,  except  it  is  preveuted 
by  the  act  of  God.  .  Ibid.  164. 

3.  So,  on  scire  facias  upon  a  recognizance,  a  plea  that  the  sureties  in 
the  recognizance  surrendered  their  principal  after  the  forfeiture  thereof, 
and  before  the  issuing  of  the  scire  facias  thereon,  is  bad  on  demurrer. 
Ibid.  164. 

RECORDING  ACT. 

Record  of  mortgage — equitable  title. 

1.  As  notice  to  subsequent  purchaser.  The  record  of  a  mortgage  given 
by  one  having  only  an  equitable  title  under  a  bond  for  a  deed  which  is 
not  recorded,  is  not  notice  to  a  subsequent  purchaser  of  the  legal  title 
from  one  in  possession  of  the  land,  as  such  purchaser's  title  is  not  derived 
through  the  title  of  the  mortgagor,  and  he  will  not  take  subject  to  the 
mortgage,  although  it  is  recorded.     Irish  et  al.  v.  Sharp  et  al.  use,  etc.  261. 

2.  Where  A,  the  owner  of  lots,  sold  the  same  to  B,  giving  a  bond  for  a 
deed  upon  payment  of  the  notes  given  for  the  purchase  money,  and  B  sold 
the  same  to  C,  assigning  A's  bond  for  a  deed,  and  taking  C's  notes  and 
mortgage  on  the  lots  securing  their  payment,  which  mortgage  was  duly 
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RECORDING  ACT.  Record  op  mortgage — equitable  title.  Continued. 
recorded,  and  C  afterwards  sold  the  lots  to  D  by  transferring  A's  bond  to 
him,  and  A,  on  the  surrender  of  his  bond  given  to  B,  made  a  warranty 
deed  to  D  for  the  lots,  who  took  immediate  possession,  and  afterwards  sold 
the  property  to  E,  who  had  no  notice  of  the  facts  or  of  the  existence  of  A's 
bond,  or  that  C  had  been  in  possession,  and  paid  the  purchase  money,  it 
was  held,  that  E  was  not  chargeable  with  notice  of  the  equitable  title  of  C 
from  the  record  of  his  mortgage  to  D,  the  bond  never  having  been  recorded, 
and  that  the  mortgage  could  not  be  foreclosed  as  against  him.  Had  E 
known,  when  he  purchased,  that  C  was  in  possession  when  he  sold  to  D, 
perhaps  it  would  have  been  his  duty  to  have  searched  the  record  and  in- 
quired what  claim  C  had  to  justify  his  possession.  Irish  et  al.  v.  Sharp 
et  al.  use,  etc.  261. 

RECOUPMENT. 
When  allowable. 

1.  Where  the  vendor  of  a  piano  takes  possession  of  the  same  for  default  of 
payment,  under  a  contract,  authorizing  him  to  do  so,  and  with  the  consent 
of  the  purchaser,  if  he  were  liable  to  refund  payments  made,  he  would 
have  the  right  to  recoup  or  setoff  any  damages  sustained  by  him  by  the 
failure  of  the  purchaser  to  perform  the  contract.  In  such  case  he  might 
recoup  the  value  of  the  use  of  the  instrument,  and  any  depreciation  in  its 
value  growing  out  of  its  use.     Latham  v.  Sumner,  233. 

In  equity. 

2.  Of  the  subject  of  recoupment  or  equitable  set-off.     See  SET-OFF,  1. 

REDEMPTION. 

Mechanic's  lien. 

Effect  of  decree,  as  giving  right  of  redemption.     See  LIENS,  11. 

RELEASE. 

Release  of  surety.     See  SURETY,  1  to  5. 

REMEDIES. 

TO  ENFORCE  A  STATUTORY  RIGHT. 

1.  Generally.  Where  a  statute  creates  a  legal  right  or  liability,  and 
does  not  determine  the  forum  in  which  the  remedy  shall  be  sought,  the 
remedy  will  be  at  law.     Mc  Carthy  v.  Lavasche,  270. 

Remedy  against  stockholders. 

2.  In  behalf  of  creditors   of  the   corporation.     See  STOCKHOLDERS,  5. 
Overvaluation  for  taxation. 

3.  Of  the  remedy  therefor.     See  TAXATION,  1. 
In  case  of  a  void  election. 

4.  Remedy  not  confined  to  a  contest  of  the  election,  but  quo  warranto  will 
lie.     See  ELECTIONS,  5. 
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REPLEVIN. 

Whether  the  action  will  lie. 

1.  In  case  of  fraud  in  contract.  Where  a  party  is  induced  to  sell  prop- 
erty and  take  a  note  of  the  purchaser,  and  another,  upon  false  and  fraudu- 
lent representations  as  to  the  amount  of  property  owned  by  the  security, 
he  may  rescind  the  contract  by  offering  to  return  the  note,  but  he  can  not 
maintain  replevin  for  the  property  sold  until  he  does  do  so,  and  demands 
the  property.     Moriarty  v.  Stofferan,  528. 

Right  of  possession  in  plaintiff. 

2.  In  an  action  of  replevin,  it  is  essential  that  the  plaintiff  should  be 
entitled  to  the  possession  of  the  property  at  the  time  when  the  writ  is 
sued  out.     Ibid.  528. 

Jurisdiction  of  justice  of  the  peace. 

3.  In  what  manner  to  be  ascertained.    See  JUSTICES  OF  THE  PEACE,  2. 
Measure  of  damages. 

4.  In  action  of  replevin.     See  MEASURE  OF  DAMAGES,  2. 

REPLEVIN  BOND. 

Of  an  insufficient  bond. 

1.  Liability  of  the  officer  taking  it.     See  OFFICIAL  BONDS,  2. 
Failure  to  return  the  bond. 

2.  Liability  of  officer.     Same  title,  3. 

RESCISSION  OF  CONTRACTS. 

By  acts  of  the  parties.     See  CONTRACTS,  20,  21. 
In  chancery.     See  CHANCERY,  8. 

SALES. 

Sales  of  personal  property. 

1.  Title  may  pass  before  price  is  fixed.  An  agreement  to  sell,  with  a  de- 
livery, may  complete  the  sale  of  personal  property  and  vest  the  title  in 
the  purchaser,  although  no  definite  price  has  been  fixed.  Whether  the 
sale  is  complete  and  the  title  passes  depends  on  the  intention  of  the 
parties,  and  that  may  be  shown  by  circumstances  as  well  as  by  declara- 
tions.     Callaghan  et  at.  v.  Myers,  566. 

2.  An  agreement  to  purchase  a  lot  of  books,  where  a  part  of  the  price 
is  paid,  possession  delivered,  and  the  amount  to  be  paid  fixed,  if  the 
books  should  prove  to  be  as  represented,  will  pass  the  title  as  against  a 
creditor  of  the  vendor  levying  subsequently.     Ibid.  566. 

3.  Lumber  to  be  measured.  Where  a  lot  of  lumber  sold  and  paid  for  is 
delivered  to  the  agent  of  the  purchaser,  the  title  will  pass,  although  by 
the  terms  of  the  sale  it  is  to  be  measured  when  delivered.  The  provision 
for  measuring  is  one  for  the  benefit  of  the  seller,  which  he  may  waive. 
Graveit  v.  Mugge,  218. 
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SALES.      Continued. 

Whether  a  sale  or  a  lease. 

4.  Where  a  parly,  upon  delivery  of  a  piano,  took  three  promissory  notes 
from  the  other  party  for  the  balance  of  the  price,  to  which  were  annexed 
conditions,  to  the  first  and  second  that  the  piano,  for  the  use  of  which  the 
notes  were  given,  should  remain  the  pi-operty  of  the  payee,  and  on  default 
of  payment  it  should  be  returned  to  him,  and  to  the  third  that  upon  pay- 
ment of  it  and  all  prior  notes  given  for  the  use  of  the  piano,  the  same 
should  become  the  property  of  the  maker  of  the  notes,  it  was  held,  that  the 
transaction  must  be  regarded  as  a  sale  of  the  instrument.  Latham  v. 
Sumner,  233. 

5.  When  vendor  has  no  title — whether  purchaser  protected.  See  PUR- 
CHASER, 2,  3. 

Sale  of  land  by  administrator. 

6.  The  authority  can  not  be  delegated  to  another.  See  ADMINISTRA- 
TION OF  ESTATES,  9. 

Executor's  sale  of  land. 

7.  Caveat  emptor  applies.  In  the  absence  of  actual  fraud  on  the  part 
of  an  executor  to  induce  the  purchase  of  land  of  his  testator,  the  rule  of 
caveat  emptor  applies  in  all  its  strictness.  The  general  rule  is,  that  in 
such  sales  a  purchaser,  taking  no  covenants  to  cover  defects  in  title,  is 
absolutely  without  relief,  unless  a  fraud  has  been  practiced  upon  him 
sufficient  to  vitiate  the  contract.     Bond  et  al.  v.  Ramsey,  29. 

SCHOOL  TAXES. 

Power  of  municipal  corporations. 

To  levy  taxes  for  school  purposes.     See  TAXATION,  6,  7. 

SEDUCTION. 
Proof  thereof. 

1.  Proof  of  sexual  intercourse  between  the  defendant  and  the  plaintiff's 
minor  daughter,  while  living  with  her  father,  followed  by  pregnancy, 
confinement  and  the  birth  of  a  child,  is  proof  enough  of  seduction  to  sus- 
tain a  suit  by  the  father.     Leucker  v.  Steileu,  545. 

SET-OFF. 

Of  a  set-off  in  equity. 

1.  Where  a  railroad  company,  at  the  time  of  the  execution  of  a  note  to 
it,  secured  by  mortgage  on  real  estate,  in  payment  for  stock  subscribed, 
executes  and  delivers  to  the  maker,  as  a  part  of  the  same  transaction,  a 
written  guaranty  indemnifying  him  against  the  interest  on  the  note,  in 
consideration  of  the  maker's  transfer  of  the  dividends  on  his  stock  to  that 
extent,  the  maker,  on  bill  to  foreclose  the  mortgage,  may  set  up  such 
undertaking  in  defense  to  the  interest  by  way  of  recoupment  or  equitable 
set-off*.     Melendy  et  al.  v.  Keen,  395. 
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SETTLEMENT. 

HOW  FAR  BINDING. 

1.  As  to  solicitor's  fees.  Where  a  party  to  a  partition  suit,  after  a  re- 
port of  sale  and  payment  of  solicitor's  fees  out  of  the  proceeds,  and  its 
approval  by  the  court,  settles  with  the  officer  making  the  sale,  and  allows 
him  to  deduct  from  his  distributive  share  his  proportion  of  the  solicitor's 
fees,  he  willbe  bound  by  the  settlement.     Slempel  v.  Thomas,  146. 

2.  Settlement  with  adjusting  agent  of  insurance  company — whether  conclu- 
sive.    See  INSURANCE,  4. 

SHERIFF. 

Deposit  of  money  collected. 

For  whose  benefit  it  will  be  held.     See  DEPOSIT,  1. 
Liability  on  his  official  bond.     See  OFFICIAL  BONDS,  1,  2,  3. 

SPECIAL  VERDICT.     See  VERDICTS,  1. 

SPLITTING  CAUSE  OF  ACTION.     See  ACTIONS,  1. 

STATUTES. 

Special  act — subsequent  general  law. 

1.  It  is  a  rule  that  a  special  act  is  not  affected  by  subsequent  legisla- 
tion in  general  terms,  although  such  terms  are  broad  enough  to  cover  the 
subject  of  the  special  legislation,  unless  it  appears  the  subject  of  the  spe- 
cial act  was  under  consideration.      Warner  v.  Crosby  et  al.  320. 

Statutes  construed. 

2.  Acknowledgments  of  deeds — requisites  of  the  certificate  under  act  of  1819. 
Coleman  v.  Billings  et  al.  183.  See  ACKNOWLEDGMENTS  OF  DEEDS, 
1,  2. 

3.  Appeals  from  county  to  circuit  court — the  statute  consumed  in  Steele, 
Exr.  v.  Steele  et  al.  51. 

4.  Change  of  venue — as  to  informations  in  county  court — change  of  venue  to 
circuit  court.  Construction  of  the  statute.  Swanso?i  et  al.  v.  The  People, 
589.     See  VENUE,  1. 

5.  Chattel  mortgages — as  to  whom  void  for  neglect  to  take  possession — who 
are  "third parlies,"  as  that  term  is  used  in  the  staiute.  Sumner  v.  McKee,  127. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  11,  12. 

6.  Grand  jury — filling  the  panel  when  not  fall.  The  statute  construed  in 
Beasley  v.  The  People,-  571.     See  JURY,  2. 

7.  Ordinance  of  a  town,  city,  etc. — in  what  manner  proved.  The  statute 
construed  in  Schott  v.  The  People,  195.     See  ORDINANCE,  3. 

8.  Stockholders  in  insurance  companies  —  liability  under  act  of  1869. 
Arenz  v.   Weir,  25.     See  INSURANCE  COMPANY,  1. 
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STATUTES.      Continued 
Repeal  of  statutes. 

9.  Saving  clause  as  to  pending  proceedings — whether  a  proceeding  is  pend- 
ing.    See  PERMANENT  SURVEYS,  4. 

STATUTE  OF  FRAUDS. 

Parol  leasing. 

1.  Part  performance.  A  verbal  contract  for  the  leasing  of  real  estate 
for  the  period  of  five  years  is  within  the  Statute  of  Frauds,  and  can  not  be 
made  a  ground  of  defense  to  an  action  by  the  landlord  to  recover  the  pos- 
session of  the  premises.  Part  performance  does  not,  at  law,  take  the  case 
out  of  the  operation  of  the  statute.      Creighton  v.  Sanders,  543. 

STOCKHOLDERS. 

Liability  to  creditors  of  corporation. 

1.  Where  persons  become  stockholders  of  a  corporation,  even  under  a 
charter  repugnant  to  the  organic  law,  which  makes  them  liable  for  double 
the  amount  of  their  stock,  it  will  operate  as  an  agreement  by  each  to 
become  liable  to  creditors  of  the  corporation  according  to  the  terms  of  the 
charter,  and  they  can  not  escape  individual  liability  because  of  the  uncon- 
stitutionality of  the  charter,  and  the  creditor  may  enforce  such  liability 
in  his  own  name.     McCarthy  v.  Lavasche,  270. 

Of  their  several  liability. 

2.  Under  a  law  relating  to  a  corporation,  that  "each  stockholder  shall 
be  liable  to  double  the  amount  of  stock  held  or  owned  by  him,  for  three 
months  after  giving  notice  of  transfers,"  each  stockholder  is  severally 
and  individually  liable  to  creditors  of  the  company.     Ibid.  270. 

Questioning  legality  of  corporation. 

3.  Estoppel.  The  legality  of  an  incorporation  can  not  be  attacked 
collaterally ;  and  a  stockholder,  when  sued  to  enforce  his  individual  lia- 
bility to  a  creditor  of  the  corporation,  is  estopped  from  denying  the  legal- 
ity of  its  organization.     Ibid.  270. 

4.  Stockholders  who  subscribe  and  organize  a  corporation  under  a 
charter,  and  reap  the  benefits  of  the  law,  and  thereby  induce  persons  to 
credit  the  corporation,  or  make  deposits  on  the  faith  of  its  being  legally 
organized,  and  of  the  individual  liability  of  its  members,  will  be  estopped 
from  alleging  that  the  charter  is  unconstitutional  as  a  means  of  avoiding 
their  personal  liability  as  fixed  by  such  charter.     Ibid.  270. 

Remedy  against  stockholders. 

5.  When  at  law.  Where  a  charter  of  a  corporation  provides  that  "  each 
stockholder  shall  be  liable  to  double  the  amount  of  stock  held  or  owned 
by  him,"  this  will  give  a  creditor  of  the  corporation  a  right  of  action  in 
his  own  name  and  at  law,  against  any  stockholder,  for  the  recovery  of  the 
sum  due  him,  and  each  stockholder  will  be  severally  and  individually 
liable.     Ibid.  270. 
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STOCKHOLDERS.      Continued. 

Stockholders  in  insurance  companies. 

6.     Of  their  liability.     See  INSURANCE  COMPANY,  1,  2. 

STRICT  FORECLOSURE.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  7. 

SUBROGATION. 

TO  LIEN  OF  CREDITOR. 

1.  By  payment.  A  mere  stranger  or  volunteer  can  not,  by  paying  a 
debt  for  which  another  is  bound,  be  subrogated  to  the  creditor's  rights  in 
respect  to  the  security  given  by  the  real  debtor,  but  if  the  person  who  pays 
the  debt  is  compelled  to  do  so,  for  the  protection  of  his  own  interests  and 
rights,  then  the  substitution  should  be  made.      Young  v.  Morgan,  199. 

2.  Where  a  purchaser  of  land  pays  off  a  debt  of  his  grantor  secured  by 
a  trust  deed  upon  the  premises,  as  a  part  of  the  purchase  money,  and  to 
protect  his  title  from  sale,  the  payment  is  not  a  voluntary  payment  by 
a  stranger,  and  he  will  be  subrogated  to  the  lien  of  the  deed  of  trust, 
although  formally  released,  so  as  to  cast  off  an  intervening  lien  of  a  judg- 
ment against  his  grantor.     Ibid.  199. 

3.  Where  a  third  person  pays  a  debt  which  is  secured  by  mortgage,  at 
the  request  of  the  mortgagor,  but  takes  the  note  and  mortgage  as  a  secur- 
ity for  the  money  thus  advanced,  he  will,  in  equity,  be  entitled  to  be  sub- 
rogated to  the  rights  of  the  original  creditor,  and  to  have  the  property 
sold  under  the  power  in  the  mortgage  or  trust  deed,  in  the  same  mariner 
the  mortgagee  might  have  done  in  the  absence  of  payment  to  him.  Caudle 
v.  Murphy,  352. 

SURETY. 

Release  of  surety. 

1.  By  discharge  of  principal — condition  not  performed.  An  agreement 
by  a  creditor  to  release  a  principal  debtor  if  he  will  make  an  assignment 
for  the  benefit  of  his  creditors  generally,  and  to  accept  from  the  assignee 
his  pro  rata  share  in  full  payment,  upon  the  express  condition  it  shall 
not  be  binding  unless  assented  to  by  all  the  creditors  of  the  debtor, 
will  not  release  the  sureties  of  such  debtor  when  not  assented  to  by  all 
the  creditors,  even  though  the  creditors  not  assenting  receive  from  the 
assignee  their  pro  rata  share  of  the  proceeds  of  the  assigned  property. 
Mueller,  ExW  v.  Dobschuetz  et  al.  176. 

2.  An  agreement  by  the  creditor  for  the  release  of  a  principal  debtor 
which  preserves  the  right  of  the  creditor  to  proceed  against  the  surety,  or 
the  right  of  the  surety  to  proceed  against  the  principal,  will  not  discharge 
the  sui-ety.     Ibid.  176. 

3.  Effect  of  condition  after  signature.  Where  an  agreement,  under  seal, 
by  a  creditor,  to   release  a  debtor  of  all  demands,  etc.,  upon  condition  of 
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SURETY.     Release  of  surety.      Continued. 

his  making  a  general  assignment  for  all  his  creditors,  had  the  following 
words  after  the  party's  signature:  "expressly  understood  that  the  securi- 
ties are  not  released,'"'  it  was  held,  that  such  words  were  competent  evi- 
dence of  the  condition  upon  which  the  party  executed  the  same,  and  the 
instrument  did  not  have  the  eifect  to  release  the  securities  of  the  debtor 
on  a  note  to  such  creditor.     Mueller,  Exr  v.  Dobschuetz  et  al.  176. 

4.  On  the  giving  of  new  obligations  by  the  principal  debtor.  Where  a  prin- 
cipal settles  with  his  agent,  who  has  given  bond  with  sureties,  for  all  in- 
debtedness incurred  by  the  agent  to  the  principal,  and  the  principal,  in 
consideration  of  the  execution  of  notes  to  him  by  the  agent  and  his  sure- 
ties, releases  the  bond  given,  if  the  settlement  includes  a  note  given  by  the 
agent,  and  another  guaranteed  by  one  of  his  sureties,  the  release  will  be  a 
discharge  of  the  guarantor  on  the  note  so  guaranteed,  and  will  be  a  com- 
plete defense  to  such  guarantor,  but  not  if  such  note  forms  no  part  of  the 
sum  found  due  on  the  settlement,  but  was  given  for  a  different  indebted- 
ness for  which  the  guarantor  was  not  liable  as  surety  on  the  bond.  Davis 
Sewing  Machine  Co.  v.  Buckles,  237. 

5.  Where  the  surety  on  a  bond  is  induced  by  his  principal  to  guaranty 
the  payment  of  a  note  given  by  the  latter  for  an  indebtedness  incurred  by 
him  before  the  former  became  surety,  under  the  representation  of  the  prin- 
cipal that  he  is  liable  as  surety,  a  subsequent  release  of  his  liability  on 
the  bond  by  the  obligee  upon  giving  notes  for  the  sum  found  to  be  due  from 
his  principal,  not  induced  by  any  representations  of  the  obligee  and  payee 
of  the  note  so  guaranteed,  will  not  discharge  the  guarantor  from  the  pay- 
ment of  such  prior  note  so  guaranteed  by  him.     Ibid.  237. 

Misrepresentations  by  principal  debtor. 

6.  As  inducing  surety  to  assume  a  liability.  A  surety  or  guarantor  can 
not  interpose  the  fraudulent  or  false  representations  of  his  principal, 
whereby  he  was  induced  to  become  liable,  as  a  defense  to  the  payment  of 
a  note  or  bond,  without  connecting  the  payee  with  such  representations. 
Ibid.  237. 

SURVEYS.     See  PERMANENT  SURVEYS. 

TAXATION. 

Remedy  for  over  assessment. 

1.  On  value  of  property.  On  application  for  judgment  against  delin- 
quent lands  for  taxes,  the  court  has  no  power  to  hear  evidence  and  reduce 
the  assessment  for  overvaluation.  If  property  is  assessed  too  high,  the 
owner  should,  under  the  86th  or  97th  section  of  the  Revenue  act,  apply  to 
have  the  assessment  corrected.      The  People  v.  Big  Muddy  Iron  Co.  116. 

Equalization  by  county  board. 

2.  If  any  material  increase  is  made  by  a  county  board  in  the  aggregate 
amount  of  all  the  towns  or  districts,  in  equalizing  the  valuation  between 
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TAXATION.     Equalization  by  county  board.      Continued. 

the  different  towns,  beyond  what  is  actually  necessary  or  incidental,  it  is 
without  authority  of  law,  and  void.  Kimball  v.  The  Merchants'  Savings, 
Loan  and  Trust  Co.  611. 

3.  Where  a  county  board  of  equalization  raised  the  tax  on  personal 
property  in  one  town  twenty  per  cent,  without  any  corresponding  deduc- 
tion in  other  towns,  so  that  the  valuation  of  taxable  property  of  the  county 
was  raised  $2,000,000,  and  the  State  board,  taking  the  aggregate  valua- 
tion of  the  several  counties  as  a  basis,  as  the  law  required,  raised  the 
valuation  of  personal  property  in  the  same  county  fifty-seven  per  cent, 
which  was  added  to  the  increased  valuation  as  made  by  the  county  board, 
it  was  held,  that,  the  proceedings  of  the  county  board  increasing  the  valua- 
tion were  not  merely  irregular,  but  without  sanction  of  law,  and  void,  and 
the  tax  on  such  increased  valuation  was  enjoined.     Ibid.  611. 

Taxation  by  municipal  corporation. 

4.  Tax  collected  need  not  be  pro  rated  as  to  several  appropriations.  Where 
the  whole  amount  of  city  taxes  levied  is  not  collected,  the  part  collected 
need  not  be  set  apart  for  each  purpose  named  in  the  appropriation  ordi- 
nance in  the  relative  proportion  that  each  particular  tax  bears  to  the 
whole  sum  levied.  Where  the  amount  of  all  the  taxes  collected  is  suffi- 
cient to  meet  all  the  necessary  expenses,  the  funds  in  the  treasury  may 
be  applied  to  the  full  payment  of  the  sums  needed  to  exhaust  one  appro- 
priation, even  if  that  should  not  leave  money  enough  to  cover  the  full 
amount  of  another  appropriation,  if  the  exigencies  of  the  city  do  not  re- 
quire that  the  whole  of  the  latter  appropriation  be  expended.  Fuller  v. 
Heath  et  al.  296. 

5.  Lawful  warrants  may  be  issued,  though  part  of  tax  collected  was  unlawful. 
The  officers  of  a  city  will  not  be  enjoined  from  issuing  lawful  warrants  on 
the  treasury  for  lawful  purposes,  even  though  a  part  of  the  levy  be  un- 
lawful and  void.     Ibid.  296. 

6.  Power  to  levy  school  taxes.  The  officers  of  a  city  may  be  invested 
with  power  by  the  legislature  to  levy  and  collect  taxes  for  the  support  of 
common  schools.  Such  laws,  wherever  found,  are  a  part  Of  the  school 
laws  of  the  State,  and  not  strictly  a  part  of  the  charter  or  law  of  the  city 
In  such  case  the  city  officers  are  mere  agencies  of  the  public  to  carry  into 
effect  the  objects  and  purposes  of  the  general  school  system.     Ibid.  296. 

7.  The  adoption  of  the  general  incorporation  law  by  a  city,  and  the 
passage  of  a  general  school  law,  do  not  modify  or  impair  any  former 
special  laws  authorizing  such  city,  as  a  public  agency,  to  levy  and  collect 
taxes  for  school  purposes.     Ibid.  296. 

Payment  in  city  warrant. 

8.  Under  act  of  1877.  It  is  not  unlawful  to  incorporate  in  a  city  war- 
rant, drawn  upon  the  treasury,  a  statement  that  the  warrant  is  receivable 
in  payment  of  city  taxes  for  the  year,  as   the  statute   of  1877  expressly 
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TAXATION.     Payment  in  city  warrant.      Continued. 

makes  such  warrants  receivable  by  the  collector  in  payment  of  city  taxes 
generally.     Fuller  v.  Heath  et  al.  296. 

9.  A  collector  of  city  taxes  has  no  power,  even  under  an  ordinance  to 
that  effect,  to  receive  certificates  of  city  indebtedness  in  payment  of  such 
taxes,  where  such  certificates  are  illegal  and  void,  as  having  been  issued 
in  excess  of  the  constitutional  limitation  of  the  city  indebtedness,  and  he 
will  be  enjoined  from  so  doing.     Fuller  v.  City  of  Chicago  et  al,  232. 

Restraining  collection  op  taxes. 

10.  By  injunction— when  allowable.     See  INJUNCTIONS,  1. 

TENANTS  IN  COMMON. 
Statute  of  Limitations. 

As  between  tenants  in  common.     See  LIMITATIONS,  3. 

TENDER. 

In  suits  before  justices. 

1.  In  an  action  before  a  justice  of  the  peace  to  recover  unliquidated 
damages  for  the  breach  of  a  contract,  express  or  implied,  the  defendant, 
has  the  right,  under  sec.  51,  chap.  79,  Rev.  Stat.  1874,  to  make  a  tender 
of  the  sum  due,  and  costs  that  have  accrued,  and  if  not  accepted,  deposit 
the  same  with  the  justice,  at  or  before  the  trial,  in  bar  of  any  costs  subse- 
quently made.     Frantz  v.  Rose,  590. 

2.  The  object  of  the  law,  as  it  now  exists,  in  relation  to  tender,  is,  to 
provide  for  a  tender  in  all  cases  of  either  tort  or  contract,  where  a  pecu- 
niary compensation  is  sought  to  be  recovered,  and  thereby  discourage  and 
prevent  unnecessary  and  vexatious  litigation,  and  such  object  should  not 
be  defeated  by  any  narrow  and  constrained  construction  of  the  several 
enactments.     Ibid.  590. 

3.  Former  decisions.  Since  the  cases  of  Cilley  v.  Hawkins,  48  111.  308, 
and  Gregory  v.  Wells,  62  id.  232,  holding  a  different  rule,  the  statute  has 
been  changed,  as  above  indicated.     Ibid.  590. 

TOWN  AUDITORS. 

Judgment  against  town. 

1.  Auditors  compelled  by  mandamus  to  audit  judgment.  A  judgment 
against  a  town,  under  the  township  system,  is  made  a  town  charge,  and 
the  board  of  town  auditors  have  no  discretion  or  power  to  refuse  to  audit 
and  certify  the  amount  necessary  to  satisfy  the  same,  and  if  they  refuse, 
they  will  be  compelled  to  do  so  by  mandamus.  Town  of  Lyons  v.  Cooledge 
et  al.  529. 

2.  Effect  of  laches  in  not  procuring  writ  of  error  to  reverse.  The  fact  that 
a  town,  against  whom  an  erroneous  judgment  has  been  recovered,  was 
prevented,  by  accident  or  otherwise,  from  suing  out  a  writ  of  error  for  its 
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TOWN  AUDITORS.     Judgment  against  town.     Continued. 

reversal,  is  no  defense  to  an  application  for  a  mandamus  to  compel  the 
auditing  of  the  judgment  as  a  town  chai-ge,  especially  when  the  town 
might  have  procured  a  writ  of  error  within  the  five  years,  but  did  not 
through  negligence.      Town  of  Lyons  v.  Cooledge  el  al.  529. 

TOWN  PLAT. 

OF  ITS  ACKNOWLEDGMENT. 

1.  The  law  in  force  in  1825,  in  relation  to  the  laying  out  of  a  town  and 
platting  the  same,  prescribed  no  particular  form  for  the  acknowledgment 
of  the  plat.  A  statement  therein  that  the  parties  acknowledged  the  within 
to  be  a  true  plat  of  the  town,  and  that  the  names  of  the  several  persons 
which  appear  thereon  are  the  names  of  the  first  claimants  to  the  several 
lots  to  which  the  said  persons'  names  are  affixed,  fully  complies  with  the 
statute  then  in  force.     Lavalle  v.  Strobel,  370. 

TRESPASS. 

In  respect  to  personal  property. 

1.  The  agent  of  a  purchaser  is  not  liable  in  trespass  to  the  former 
owner  for  taking  lumber  sold  and  delivered  by  the  latter  to  the  purchaser 
or  his  agent,  but  for  whatever  lumber  is  taken  and  appropriated,  which 
had  not  been  delivered  under  the  contract,  the  party  so  taking  will  be 
liable.      Gravett  v.  Mugge,  218. 

AS  TO  SEVERAL  WRONG-DOERS. 

2.  Are  jointly  and  severally  liable.  For  trespasses,  or  wrongs  in  the 
nature  of  trespass,  the  wrong-doers  are  jointly  and  severally  liable,  and 
the  plaiutiff  is  not  required  to  sue  all  engaged  in  the  tort.  If  he  sues  all, 
he  may,  at  any  time  before  judgment,  dismiss  as  to  either  or  any  of  the 
defendants,  aud  proceed  as  to. the  others.      Callaghan  et  al.  v.  Myers,  566. 

3.  What  equivalent  to  a  dismissal  as  to  one  of  several  defendants  in  trespass. 
See  PRACTICE,  28. 

TRUSTS  AND  TRUSTEES. 

Railroad  in  hands  of  trustees. 

1.  Liability  of  company.  Where  a  railroad  is  in  the  hands  of  trustees, 
exercising  the  same  functions  the  corporation  is  formed  to  exercise,  and 
who  were  selected  by  the  corporation  as  well  as  by  its  bondholders,  and 
are  operating  the  road  to  earn  money  to  be  applied  in  payment  of  the 
debts  of  the  corporation,  the  trustees  will  be  regarded  as  the  agents  of  the 
corporation  so  far  as  relates  to  the  transaction  of  business  with  third  per- 
sons, and  such  persons  may  sue  the  corporation  and  recover  damages,  in 
respect  to  transactions  had  with  such  trustees,  and  will  not  be  compelled 
to  sue  the  trustees.      Grand  Tower  Manufac.  and  Trans.  Co.  v.  Ullman,  241. 

Whether  a  trust  exists. 

2.  Under  executory  contract  to  support  a  person  in  consideration  of  an 
agreement  to  transfer  property.     See  CONTRACTS,  9. 
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TRUST  DEEDS.  See  MORTGAGES  AND  DEEDS  OF  TRUST,  2,  3. 

USURY. 

Liquidated  damages. 

1.  In  excess  of  legal  rate  after  maturity.  A  provision  in  a  promissory 
note  for  the  payment,  of  a  rate  per  cent  in  excess  of  legal  interest,  after 
maturity,  as  liquidated  damages  for  non-payment,  if  inserted  with  the 
single  purpose  to  secure  prompt  payment,  does  not  render  the  transaction 
usurious.     Sanner  v.  Smith,  123. 

2.  Where  a  promissory  note  was  given,  payable  six  months  afterdate, 
with  interest,  payable  annually,  at  the  rate  of  fifteen  per  cent,  from  "due 
until  paid,"  the  first  six  months'  interest  having  been  paid  in  advance, 
and  after  its  maturity  numerous  installments  of  interest,  at  the  rate  of 
fifteen  per  cent,  were  paid,  and  indorsed,  usually  each  six  months,  at  that 
rate,  in  advance,  running  through  several  years,  the  transaction  was  held 
usurious.     Ibid.  123. 

Surety — relief  in  equity. 

3.  Where  various  payments  of  usurious  interest  are  made  on  a  note, 
in  equity  a  surety  will  only  be  required  to  pay  the  principal,  with  six  per 
cent  per  annum  interest,  and  all  payments  in  excess  thereof  will  be  ap- 
plied on  the  principal,  and  when  the  sum  due  is  tendered  before  suit,  costs 
are  properly  decreed  against  the  payee.     Ibid.  123. 

VENDOR  AND  PURCHASER. 
Resisting  payment  of  purchase  money. 

1.  Of  the  condition  thereto.  Although  an  executor's  deed  may  be 
defective  in  purporting  to  convey  his  own  individual  interest  in  real 
estate,  he  having  no  legal  interest  in  it,  but  only  a  naked  power  to  sell, 
still,  the  purchaser  acquires  an  equitable  estate  by  the  deed,  which  he 
must  reconvey,  or  offer  to  reconvey,  before  he  can  make  any  defense  to 
the  payment  of  the  notes  given  for  the  purchase  money.  Bond  et  al.  v. 
Ramsey,  29. 

2.  If  an  executor,  under  a  power,  agrees  to  sell  and  convey  all  the 
interest  of  his  testator  in  land,  even  if  the  first  deed  made  only  purported 

i  to  convey  the  interest  the  executor  had  in  the  property,  yet,  if  another 
deed  is  made  and  tendered  before  suit  brought  for  the  recovery  of  the  pm*- 
chase  money,  which  does  convey  all  the  interest  the  testator  had,  this  is 
all  the  purchaser  can  exact,  and  a  recovery  may  be  had.     Ibid.  29. 

3.  To  authorize  a  purchaser  of  real  estate  in  resisting  payment  of  the 
purchase  money  on  the  ground  he  was  induced  to  make  the  purchase 
by  the  representation  of  the  vendor,  the  executor  of  a  will,  that  the  title 
was  perfect  in  the  testator,  which  was  not  true,  there  must  have  been 
such  fraud  on  the  part  of  the  vendor  as  would  authorize  the  vendee  to 
rescind  the  contract  in  toto,  by  reconveying  whatever  estate  he  may  have 
obtained  under  the  executor's  deed.     Ibid.  29. 
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VENDOR  AND  PURCHASER. 

Resisting  payment  of  purchase  money.      Continued. 

4.  To  resist,  the  payment  of  the  purchase  money  of  land  for  fraud,  the 
purchaser  must  elect  to  rescind  the  contract,  and  it  is  doubtful  whether 
his  grantees,  after  his  death,  can  reconvey  the  property,  so  as  to  work  a 
rescission  of  the  contract  and  enable  him  to  resist  payment.  Bond  et  at.  v. 
Ramsey,  29. 

5.  By  purchaser  at  guardian's  sale.  Where  claims  were  filed  against  an 
estate,  but  never  allowed,  and  the  guardian  of  the  minor  heirs  of  the 
intestate,  under  a  decree  of  court,  sold  the  real  estate  left  by  the  deceased, 
some  fourteen  years  after  his  death,  agreeing  to  warrant  the  title  to  the 
property  against  her  homestead  right  and  that  of  the  heirs  and  the  claims 
of  such  creditors,  and  taking  notes  for  a  portion  of  the  purchase  money, 
and  the  purchaser  had  not  been  disturbed  in  his  possession,  it  was  held, 
that  he  could  not  resist  payment  of  the  notes  on  account  of  the  claims  so 
filed  and  never  adjusted.     Reed  v.  Colby,  Guardian,  104. 

Agreement  to  show  perfect  title. 

6.  Contract  construed.  Where  a  grantor  of  land,  after  full  payment,  of 
the  purchase  money,  in  consideration  of  the  pi*omise  of  the  grantee  to  pay 
him  a  further  sum,  agreed  to  "show  and  present  to"  the  grantee  "a  perfect 
chain  of  title  to  said  property  from  the  United  States  government," 
within  ninety  days,  but  the  agreement  to  pay  to  be  void  if  the  grantor 
should  fail  to  procure  and  present  such  perfect  chain  of  title,  it  was 
held,  the  words,  "chain  of  title  from  the  United  States  government," 
meant  the  successive  links,  each  perfect  in  itself,  to  connect  the  gvantee 
and  invest  in  him  the  title  of  the  government,  and  not  merely  a  colorable 
title  with  possession  and  payment  of  taxes,  sufficient  to  bar  a  recovery 
by  an  adverse  claimant,  under  the  Statute  of  Limitations.  Payne  v. 
Markle,  66. 

VENDOR'S  LIEN.     See  LIENS,  12. 

VENUE. 

Change  of  venue. 

1.  From  county  to  circuit  court — as  to  an  information.  As  an  information 
for  a  misdemeanor  can  be  commenced  and  prosecuted  only  in  the  county 
court,  it  is  error,  on  granting  a  change  of  venue  by  the  county  court,  to 
send  the  cause  to  the  circuit  court  of  some  other  county,  and  error  for  the 
latter  court  to  proceed  with  its  trial.     Swanson  et  al.  v.  The  People,  589. 

2.  Out  of  circuit  in  criminal  case.  The  sending  of  a  criminal  case  to  an 
adjoining  county,  but  out  of  the  judicial  circuit,  upon  an  application  by 
the  defendant  for  a  change  of  venue  on  the  ground  of  prejudice  of  the  in- 
habitants of  the  county  in  which  the  indictment  is  found,  is  not  in  viola- 
tion of  the  constitutional  provision  which  secui'es  to  the  accused  a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed.      Weyrich  v.  The  People,  90. 
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VERDICTS. 

Special  verdicts. 

1.  Whether  necessary — in  ascertaining  jurisdiction  of  justice.  On  the  trial 
of  an  appeal  from  a  justice's  court  of  an  action  of  replevin,  it  is  no  error 
for  the  court  to  instruct  the  jury,  if  they  believe,  from  the  evidence,  that 
the  property  replevied  is  of  greater  value  than  $200,  to  find  for  the  defend- 
ant, and  in  estimating  the  value  of  the  property  they  should  consider  not 
what  it  might  have  brought  at  forced  sale,  but  what  it  was  worth.  In 
such  case  a  special  verdict  is  not  required.     Kirkpatrick  v.  Cooper,  210. 

VOID  AND  VOIDABLE. 
Erroneous  decree. 

Not  void.     See  DECREE,  1. 
Erroneous  judgment. 

Not  void.     See  JUDGMENTS,  3. 

WAREHOUSEMAN. 

Whether  liable  as  carrier. 

Or  only  as  warehouseman.     See  CARRIERS,  1. 

WARRANTY. 
Burden  of  proof. 

To  show  warranty.     See  EVIDENCE,  23. 

WATER  COURSES. 

Accretions. 

1.  Rights  of  lessee.  A  lessee  of  land  bordering  on  a  stream  not  naviga- 
ble at  common  law,  is  entitled  to  the  accretions  thereto  caused  by  the  re- 
ceding of  the  stream,  or  a  change  in  its  current,  during  his  term,  even 
though  the  bank  of  the  stream  is  named  as  a  boundary  of  the  demised 
premises.  Such  accretions  will  attach  to  and  form  a  part  of  the  grant, 
the  same  as  under  a  deed  of  conveyance.      Cobb  v.  Lavalle,  331. 

2.  Subject  to  same  liens,  etc.,  as  the  original  land.  Where  land  on  a  nav- 
igable river  is  leased,  mortgaged,  or  subject  to  any  other  lien,  subsequent 
accretions  thereto  will  come  under  the  same  burdens  and  liens  attaching 
to  the  land  as  originally  existing.     Ibid.  331. 

WILLS. 

Of  the  power  to  make  a  will. 

1.  Regulated  by  statute.  The  rules  providing  for  the  descent  of  prop- 
erty have  their  origin  in  municipal  regulation,  and  so,  too,  the  power  to 
dispose  of  property  by  will  is  conferred  by  statute,  and  may  be  curtailed 
or  enlarged,  from  time  to  time,  as  the  legislative  department  may  deem 
wise  and  for  the  best  interests  of  the  people.     Emmert  v.  Hays  etal.  11. 
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WILLS.      Continued. 

Married  women — devise  of  real  estate. 

2.  As  to  their  separate  property.  Since  the  passage  of  the  Married  Wo- 
man's act  of  1861,  a  married  woman,  married  before  that  act  took  effect, 
may  devise,  by  will,  real  estate  which  she  owned  at  the  time  of  her  mar- 
riage. Under  the  Revised  Statutes  of  1845  she  could  devise  her  separate 
property,  and  the  act  of  1861  enlarged  the  meaning  of  the  term  "separate 
property,"  and  made  it  embrace  such  property  as  a  married  women  owned 
at  the  time  of  her  marriage,  or  such  as  she  should  acquire  during  cover- 
ture, in  good  faith,  from  any  person  other  than  her  husband,  and  made 
the  same  subject  to  devise  by  her.     Emmert  v.  Hays  ei  al.  11. 

3.  Where  a  woman,  at  the  time  of  her  marriage  (in  1860),  owned  real 
estate  by  inheritance  from  her  deceased  father,  in  1870,  while  the  mar- 
riage still  existed,  in  due  form  of  law,  by  will,  devised  the  same,  and  in 
1871  obtained  a  decree  of  divorce  for  the  misconduct  of  her  husband,  and 
the  will  was  duly  probated  after  her  death,  it  was  held,  on  bill  by  her 
heirs  to  set  aside  the  will  and  probate,  that  the  will  was  valid,  and  passed 
her  estate  to  the  devisee,  her  husband  having  lost  all  interest  in  the  lands 
by  the  decree  of  divorce.     Ibid.  11. 

Construction  of  wills. 

4.  Inconsistent  clauses.  If  two  parts  of  a  will  are  totally  irreconcilable, 
the  subsequent  part  is  to  be  taken  as  evidence  of  a  subsequent  intention  and 
must  prevail;  but  this  rule  applies  only  in  those  cases  where  the  intention 
of  the  testator  can  not  be  discovered,  and  the  two  provisions  are  so  totally 
inconsistent  that  it  is  impossible  for  them  to  coincide  with  the  general 
intention  of  the  testator.     Rountree  v.  Talbot  et  al.  246. 

5.  Intention  governs  in  construction.  The  great  and  leading  principle  in 
the  construction  of  wills  is,  that  the  intention  of  the  testator,  if  not  incon- 
sistent with  the  rules  of  law,  shall  govern,  and  the  intention  is  to  be 
ascertained  from  the  whole  will  taken  together.  The  courts,  if  possible, 
will  adopt  such  construction  as  will  uphold  all  the  provisions  of  the  will. 
Ibid.  246. 

Life  estate,  and  subsequent  devise  in  fee. 

6.  Whether  the  life  estate  is  defeated.  Where  a  testator  clearly  manifests 
an  intention  to  give  his  wife  a  life  estate  in  all  his  real  estate,  that  inten- 
tion will  not  be  defeated  by  a  devise  of  certain  lots  in  the  next  clause  to 
a  daughter  in  fee  simple,  but  the  wife  will  take  a  life  estate  in  such  lots, 
and  the  daughter  the  remainder  in  fee  simple,  thus  giving  effect  to  each 
clause  of  the  will.  Where  the  intention  of  the  testator  is  incorrectly  ex- 
pressed, the  court  will  effectuate  it  by  supplying  the  proper  words.  Ibid. 
246. 

7.  A  clearly  expressed  devise  of  a  life  estate,  to  a  wife,  of  all  the  testa- 
tor's lands,  will  not  be  defeated  by  subsequent  clauses  in  the  Avill  in  which 
two  lots  are  devised   to   a  daughter  without  reference  to  the  wife's  prior 
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WILLS.     Life  estate,  and  subsequent  devise  in  fee.     Continued. 

estate,  and  others  to  other  parties,  subject  to  her  life  estate.  The  differ- 
ence in  phraseology  in  the  subsequent  devises,  although  a  circumstance 
favoring  the  construction  that  the  daughter  took  an  estate  with  a  right 
to  immediate  possession  as  to  the  two  lots  devised  to  her,  is  not  sufficient 
to  control  what  appears  to  be  the  manifest  intention.  Rountree  v.  Talbot 
et  al.  246. 
Devise  subject  to  payment  of  bequest. 

8.  Where  a  testator  devised  to  his  wife,  during  her  natural  life,  the 
possession,  use,  control,  rents,  issues  and  profits  of  all  the  real  estate  he 
might  own  at  the  time  of  his  death,  and  also  all  his  personal  property  and 
moneys,  to  have  said  personalty  as  her  own,  with  authority  to  sell  and 
dispose  of  the  same  as  she  might  deem  best,  "  but  subject  to  the  payment 
of  the  bequest  to  C  D,  hereinafter  made,"  and  in  the  next  clause  devised 
and  bequeathed  to  C  D  two  of  his  lots  "  in  fee  simple,"  "  and  the  sum  of 
$150  yearly  as  long  as  she  lives,"  etc.,  it  was  held,  that  the  words  in  the 
first  devise,  "subject  to  the  payment  of  the  bequest  to  C  D,"  applied  to  the 
personalty  and  related  to  the  payment  of  the  snm  of  money  bequeathed  to 
C  D,  and  that  the  gift  to  the  wife  was  not  subject  to  the  bequest  to  C  D, 
but  subject  to  its  payment.     Ibid.  246. 

Description  of  land. 

9.  In  a  will.  Where  lands  devised  are  described  in  the  correct  town- 
ship and  range,  but,  by  mistake,  in  a  wrong  section,  but  with  this  addi- 
tion: "being  what  is  known  as  the  Hays  farm,"  the  misdescription  as  to 
the  section  will  not  hurt,  as  all  the  description  except  the  latter  may  be 
rejected  as  surplusage,  and  it  is  sufficient  of  itself.  Emmert  v.  Hays 
et  al.  11. 

Burden  of  proof. 

10.  Where  a  bill  is  filed  to  set  aside  a  will,  the  burden  of  sustaining  the 
will  is  cast  upon  those  averring  its  validity,  and  the  question  is  tried 
de  novo.     Tate  et  al.  v.  Tate  et  al.  42. 

Devise  of  land  as  against  prior  lessee. 

11.  Where  lease  of  wife's  land  by  husband  and  wife — and  subsequent  devise 
by  the  wife.     See  LANDLORD  AND  TENANT,  3. 

In  Vincennes,  the  Kaskaskias,  etc. 

12.  Under  what  law  the  French  and  Canadian  inhabitants  might  devise 
property— effect  of  ordinance  of  1787.     See  ORDINANCE  OF  1787,  1. 

WITNESSES. 
Competency. 

1.      When  administrator  sues.     In  a  suit  by  an  administrator,  when  the 
administrator  testifies  as  to  an  admission  made  by  the  defendant  in  the 
lifetime  of  the  intestate,  the  defendant  is  a  competent  witness  to  testify  as 
to  such   admission.     Penn,  Adm'r  v.  Oglesby,  110. 
46—89  III 
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WITNESSES.     Competency.     Continued. 

2.  Husband  for  wife.  On  bill  filed  by  heirs  of  an  intestate  for  the  par- 
tition of  lands  inherited,  and  for  other  relief,  in  respect  to  advancements 
as  affecting  the  rights  of  the  parties,  the  husband  of  a  party  is  a  compe- 
tent witness  in  her  behalf.     Pigg  et  al.  v.  Carroll  et  al.  205. 

3.  In  a  suit  for  the  partition  of  land,  involving  the  question  of  advance- 
ments by  the  common  ancestor,  the  parties  can  not  be  said  to  sue  and  be 
sued  as  heirs,  any  more  than  if  the  property  had  been  acquired  otherwise 
than  by  inheritance*  and  that  clause  of  the  statute  which  inhibits  parties 
in  interest  or  of  record  in  such  cases  from  becoming  witnesses  on  their 
own  motion,  has  no  application.  As  the  litigation  concerns  the  separate 
property  of  married  women  in  a  case  wherein  they  may  be  witnesses,  their 
husbands  also  are  competent  witnesses  in  their  behalf.     Ibid.  205. 

WORDS. 

"  Legal  representatives."     See  that  title. 
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to  be  published. 
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